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ADDENDA. 


Page    11,  note  (a).— Add  the  words  "  Venkatu  Reddi  v.  Pdrvdti  AmmdI. 

,,      58. — To  Criminal  R(g%ilar  Appeal  No.  361  of  1871>  add  the  following  note  ;-^ 

«  This  case  was  followed  by  Innes  and  Kindersley,  J.  J.  in  Criminal  Petition  No.  410 
q/'lS72  (19th  February  1873)  the  proceedings  in  the  Lower  Courts  being  under 
Act  XXV  of  1861.  In  Beg.  v.  Parshardm  Kdshdv,  7  Bom.  H.  C.  Rep.,  (Cr,C.)  61^ 
(2dth  July  1870),  it  was  held  that  this  Section  167  requires  that  sanction  should 
be  ^ven  before  prosecutiouy  and,  that  without  such  sanction  the  Court  has  no 
jnnsdiotioD,  and  in  Beg.  v.  Vindyak  Divdhat,  8  Bom.  H.  C.  Rep.>  (Cr.  C)  32, 
(14th  June  1871),  it  was  held  that  the  Local  Government  has  the  power  to  limit 
its  sanction,  by  giving  directions  as  to  the  person  by  whom,  and  the  manner 
in  which,  the  prosecution  is  to  be  preferred  and  conducted,  and  a  Court  ha* 
no  jurisdiction  to  entertain  a  charge  against  such  public  servant^  if  preferred 
otherwise  than  in  accordance  with  such  directions.  The  present  Code  of 
Criminal  Procedure  (Act  X  of  1872)  which  came  into  force  on  the  Ist 
September  1872,  appears  to  incorporate  the  Bombay  decisions*  for  in  Section 
406,  which  is,  in  other  respects,  substantially  the  same  a.s  Section  167  of  ^Aolf 
XXV  of  1861,  the  following  clauses  are  added  : — '<  The  sanction  must  be  siven 
before  the  commencement  of  the  proceedings.  The  Local  Gorernment  may  limit 
the  person  by  whom>  and  the  manner  in  which,  the  prosecution  is  to  be  conducted* 
and  may  specify  the  Court  before  which  the  trial  is  to  be  held."  This  laet 
clause  is  onutted  in  Aot  X  of  1875,  &  131»  which  deals  ouly  ivith  the  High 
Coorts. 

Page  85. — Chedamhardm  Chetti  v.  Ranga  Kristna  Muttuvdra  Pitchaya  Naiketf  Zemindar 
of  Marangap&ri,  was  affirmed  by  the  Privy  Council  on  Appeal.  See  L«R.,  1  Indian 
Appeals,  p.  241  ;  S,  C,  13  B,  L,  R,,  (P,  C,)  509, 

„     143,  Imes  14  and  15.— To  "Tindal,  C.  J.,  7  Bing.  378,"  add  *' Stanley  ▼.  Jones  i" 
and  to  "Eldon,    C.  18  Ves;  129,"  add    Wood  v.  Domes:' 

„     144,  Ime  6^To  "4  Ben.  L,  R."  add   **  (O.C.  J.).'» 

„     1»6,  line  10.— To  "  28  L.  J.  Exch:  197,"  add  *'  4  H.  and  N.  p.  1;  "  and 

to  «*  26  L.  J.  C.  P.  91,"    add   <*  17  C.  B.,  p.  625;  " 

„       „    line  11.— To  ''  31  L.  J.  C.  P.  100,"  add  **  11  C.  B.  (N.  8.),  p,  369." 

„     198,  line  3  from  the  bottom.— To  Harris  v.  RickeU  add  "27  L.  J,  (Ex.)  197- 

4  H;  N;,  p,  1." 

,,    215,  line  5  from  the  bottom.— Before  the  words  <'  Decisions  of  1862,  p.  30,"  add 
CheUur  Damodaran  Embrandiri  v.  Kdyipranan  Kellunu ; 
and  before  the  next  line  add  ChemmanthaMi  Chapunm  Naiyar  ▼«  Meyene 

Itiachi; 
in  the  last  line  but  one»  to  '<  1  M.  H.  C.  R.,  262"  add  Addukanda  Varri- 

ydr  V.  Rdmen  NambiUJtH  ;  * 

and  to  the  last  line  add    Rdgunada  Naickent  and  another  v.  Chinnappa 

Chetiy  alias  Subramania  Cfvetty,  and  others. 

„    225,  As  a  note    to    Referred    Case^     No.  II    of  1873  add    '*  so  held  in,  In  tho^ 
matter  of  the  Petition  of  Tadir  Hossein  KJiondkar,  6  B.  L.  R.,  388. 

„    206,  Une  28.— To  '<  (2,  M.  H.  C.  R.),"  add  "  p.  143  et  «eg." 

21%,  line  6.— To  "  M.  H .  C.  R,"  add  "  p.  144." 

2'47,  line  20.— To  Brooks  v,  MitchelU  add  «•  9  M.  &  W.,  p.  16  ;" 
and  to  Barrough  v.  Whitet  add  «  4  B.  &  C.«  325« 

280,  line  2G.— To  «<  4  B.  &  C,"  add  "  p,  326." 

„    last  line.— To  Cripps  v,  Davis  (see  Corrigenda),  add   "  12  M.  ft  W.,  159." 


*  * 


„    281,  line  9.— To   *'  Bartrum  v,  Caddy,   9  A.   &  E.,  276  (see  Corrigenda),    add 
«« (at  page  278)." 

^    237,  line  8.— To  Mayor  of  Lyons  v,  E.  I.  Co.,  1  Moore's  P.  C,"  add  <<  p,  176."" 

„    324,  line  27.— To    (3  Madras  High    Court  13),    add   Syed    AH  3aib    v,    SRie 
Zemindar  o/Salur. 


X  ADDENDA. 

7^  3d2|liDe  19.— Between  the  words  <<8ee*'  and  *^p09t'^  insert  FrtiJba/atenRy  Kakkr, 
SetapuH  Ambalam,  and,  after  the  word  **  page"  add  **  359,*' 

Add  the  following  note  : — 

In  Referred  Casey  Ko,  21  oj  1873,  (Small  Cause  Suit,  No.  368  of  1878,) 
the  plaintiff,  Mutukamna  Pillai,  sought  to  recover  Rs.  12-13-9,  arrears  of 
rent  of  land  taken  from  nim  by  the  defendant*  Rama  Reddi>  in  1870t  under 
Ryotwar  settlements,  and  on  a  verbal  contract  to  pay  rent.  The  defendant 
admitted  that  the  land  was  one  under  Ryotwar  setdementt  but  pleaded 
that  the  pUintiff  could  not  sue  in  the  absence  of  a  written  agreement 
under  Section  13  of  the  Rent  Recovery  Act  (Madras  Act  VIII  of  18<US). 
The  District  Munsif  of  Kulutulai  in  referring  the  question  ^'  whether  the 
plaintiff's  claim  is  not  maintainable  in  the  absence  oi  aoy  such  lease  or 
agreement  in  writing  as  is  prescribed  by  Section  13  of  the  Aotf"  remark- 
ed : — '<  It  appears  to  me  that  the  plidntiff  comes  within  the  second  of 
the  two  interpretations  of  <<  landholders*'  in  Section  1  of  the  said  Act, 
and  that  Section  13  would  only  prevent  him  from  exercising  the 
authority  vested  in  him  by  Section  2|  in  the  absence  of  a  written 
agreement,  and  not  from  suing  his  tenant  in  the  Civil  Court  which 
is  aUowed  by  Section  87  of  the  said  Act."  On  the  15th  May  1874»  the 
High  Court,  (Morgan,  C.  J.y  Holloway  and  Eindersley,  J.  J.)  held  that 
the  Munsif  was  right  in  his  opinion,  and  that  the  plaintiff  was  not  one 
of  the  persons  within  Section  3  of  the  Act. 

Page  363|  note  (a).— Substitute  for  the  words  ''not reported^"  the  following  note:—- 

Jl^erred  Case  No,  7  of  1874. 

Tb9  plaintiff  souffht  to  recover  Rb,  185-4-0  principal  and  interest,  on  an  unstamped 
FromiBsorv  Note  for  Rs.  160,  bearing  date  the  5th  November  187  U  and  payable  on 
the  10th  April  1873.  The  Judge  of  the  Court  of  Small  Causesi  Tripaty,  referred 
the  question  « Whether  the  plaint  can  be  admitted  on  payment  of  the  penalty 
under  Section  20,  Act  XVIII  of  1869.**  On  the  23rd  February  1874,  the  Hid^ 
Court  (Morgan,  0.  J.y  and  Holluway,  J.)  HeUd,  that  the  plaint  could  not  be 
admitted.  «  There  are  two  exceptions  to  the  inability  to  stamp  subsequently. 
This  is  withm  neither  of  them." 

Page  368y  line  20 — ^To  Taylor  v.  Hilary  (see  Corrigenda)  add   «1  C.  M.  and  R»  741.'^ 

„    871,  line  27.— To  **Hogg  v.  SnaUh,  1  Taunt,**  add  «p.  347." 

f,    39O9  line  10 — ^To  '<  (3  H.  C.  188)/'  add  Arwmackdia  PiUai  ▼.  Appdvu  FiUaL 

9,    391,  line  28.— To  "(VI  M.  H.  C.  137)/'  add  Moparii  Pitchi  Naidu  ▼.  Vuvpak^ 


XI 


CORRIGENDA. 


«**«<^»*- . 


Page  179y  Ust  line  but  one.— For  Suhhu  Hegade,  read  SvJtkbu  Hegadi, 

M  283,  line  12.— For  *«  £n  "  read  «'  in." 

„  242^  line  24.— For  «•  thera  "  read  '•  thenu" 

„  260,  line  18,— For  '«Smt  "  read  "  Suit." 

„  „     line  31,— For  **Conrt"  read  «« Court." 

„  257,  line  10  from  the  bottom. — For  *'upou"  read  "upon." 

„  266,  lines  4  and  6.— For  "  III,  M.  H.  0.  R  ,"  read  «  2  M.  H.  C.  Bep.  p.  144,'* 

„  280,  line  12.— For  CuUingridffet  read  ColUngridge. 

„  „  13. — For  Sturtovantf  read  SturievanU 

„  „     laat  line  but  one,— For  Croffs  v,  Z)avm,  read  Cripps  Y.Datfih  12  H.  &  W.,  169. 

,y  281,  line  9.— For  Brockman  v.  Caddy,  4  A.  &  £,,  read  Bartrum  ▼•  Caddy,  9  A.  &£. 

„  285,  line  9.— For  "  ground,"  read  «'  ground." 

„  286,  Hue  14.— For  Vela,  read  I>e  la, 

a  287,  line  16.— Strike  out  •*  C.  Qy.,"  after  "  1  Moore's  I.  A." 

,^  ,,   24— For  "  p.  271-2,"  read  '*  p.  273." 

„  288,  line  8.— For  *«  reverced,**  read  *«  reversed." 

„  „    19^- For  «  repeel"  read  '«  repeal." 

„  290,  Une  21, — ^For  «  suundneass"  read  «  soundness." 

,,  31%  line  5,  from  the  bottom.— For  «  deseribed,"  read  '<  deseribed." 

9,  ,,     9,    strike  out  the  last  paragraph  of  the  NqU  to  R*  A.  131  of  1872|  from  line 
20  to  line  23. 

.,  840,  line  34.— For  <*veseel,"  read  «  vessel." 

„  351,  line  10.— For  «  declained"  read  «  declared." 

„  866,  note  (a). — ^For  *<  Mor  an,"  read  <<  Morgan." 

„  868,  line  20.— For  Taylor  v.  Henry,  read  Tayhr  v.  Hilary,  1  C.  M.  &  R.,  741. 

M  371,  line  30.— For  Edmonds  v.  Btuhell,  read  Edmunds  v.  BushclL 

„  897,  line  14.— For  «<  whether,"  read  "  whether." 
The  page  preceding  page  389,  has  been  misprinted  888  for  388. 
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99 
99 
99 
99 


I,  last  line  of  the  head-note^  instead  of  *  ita  reception  not  being 
precluded  by  the  provisions'  read  '  it  not  being  a  document 
coming  within  the  operation  of  Section  17/ 

16,  line  3,  for  '  defendant's'  read  '  defendants'.* 

27,  line  1,  dele  the  comma  after  '  question.' 

82,  line  12  from  bottom, /or  '  office'  read  '  offices/ 

42,  line  26,  /(w  '  plaintiff's'  read  '  plaintiffs'.' 
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MADRAS  HIGH  COURT  REPORTS. 


^AA•^AA^A«^A^/w^^ 


Slj^ellate  Surisllitftton.  (a) 

Eeferred  Case  No.  14  of  1870. 

Vbkkataba'bca  Naik  and  another, 

agaifist 
Chinnathambu  Beddi. 

•  '^^  JP^^^^^^ypo^^^<^ted  certain  land  to  the  defendant  by  a  duly 
registered  instrument,  and  subsequently  paid  off  the  debt  and  zvceived 
back  the  instrument.  At  the  time  of  payment  the  defendant  made  an 
endorsement  on  the  bond  to  the  following  effect— <<  25th  Eartik^  of 
Sukla.  RupNoes  two  hundred  and  sixty-three,  principal  including  inter- 
est, was  received  on  account  of  this  bond,  and  there  is,  therefore,  no  lien 
whatever/'  Some  time  afterwards  plaintiff  discovered  that  what  he 
had  paid  in  redemption  of  the  mortgage  claim  was  in  excess  of  what 
was  due,  and  he  brought  a  Small  Cause  suit  to  recover  the  amount  over- 
paid, tendering  in  evidence  the  endorsement  on  the  bond.  The  objection 
was  taken  that  the  endorsement  not  beine  registered  was  not  receivable 
m  evidence,  under  Section  49  of  the  &giSration  Act  of  1866.  The 
District  Munsif  dismissed  the  suit  upon  tiie  ground  that  the  endorse- 
ment was  not  signed  by  the  defendant  and  was,  therefore,  not  admissible 
in  evidence,  but  referred  to  the  High  Court  the  question  whether  the 
evidence  was  rightly  excluded. 

Held,  by  Scotland,  C.  J.  and  Inhes,  J.,  that  the  feet  of  there  being 
no  signature  to  the  endorsement  was  no  objection  to  its  reception  as  con- 
firmatory evidence  of  the  sum  received  by  the  defendant. 

By  Scotland,  C.  J.— That  the  endorsement  was  admissible  evi- 
tooe  for  the  purpose  for  which  it  was  offered,  although  not  registered, 
the  endorsement  not  beinff  used  as  evidence  of  the  creation  ordis- 
MMge  of  an  obligation,  but  merely  as  confinnatory  proof  of  a  feet 
prov^le  by  oral  evidence  although  stated  in  writing. 

By  Innm,  J.— That  the  endorsement  was  adm^ble  evidence,  its 
reception  not  being  precluded  by  the  provisions  of  the  Registration  Act. 

rpHE  following  case  was  stated  under  Section  22,  Act  XI  ^  ^^71. 
-^     of  1865,  by  T.  Appiah  Chettiar,  District  Munsif  of  Cud-  XalfSTii 
dalore,  in  Suit  No.  1102  of  1869.  ^/^^^^^   . 

"  The  plaintiffii  sue  the  defendant  for  the  recovery  of 
Bupees  10-10-0,  said  to  have  been  overpaid  to  the  defendant. 

The  plaint  sets  forth  that  the  plaintiffs  and  1st  plains- 
tiff's  wife  Yenghi,  and  his  son  Chinnaya  Naik  (who  are  under 
the  maintenance  of  plaintiffs)  mortgaged  their  5^  k&nis  of 
land  to  defendant  on  the  9th  Tai  of  Atchaya  (20th  January 
1867)  for  Rupees  186-10-0 :  that  on  the  25th  Kartik^  of 

(a)    Present :— Scotland,  C.  J*  and  Innes,  J. 


2  MADRAS  HIGH  COURT  REPORTS. 

^J^  10.  ^^^^  (^*  December  1869)  the  plaintiffs  asked  defendant 
Ji.  c\  No.  14  to  receive  the  principal  and  interest  and  to  return  the  bond, 
— ?!115Z2: —  when  the  defendant  told  them  that  the  principal  and  inter- 
est due  on  the  bond  amounted  to  Rupees  263,  which  sum  the 
plaintiffs  paid  to  the  defendant,  and  he  endorsed  its  receipt 
on  the  back  of  the  bond  and  returned  it  to  plaintiffs  :  that 
the  plaintiffs,  not  knowing  how  to  read  and  write,  referred  to 
men  who  could  read,  when  they  found  that  the  defendant 
received  frouL  them  Rupees  10-10-0  more  than  was  actually 
due  ;  which  sum  the  plaintifl^  claim  to  recover  from  the 
defendant. 

The  defendant  denies  having  received  the  Rupees  10-10-0, 
and  states  that  on  the  day  previous  to  the  25th  Kartik^ 
(8th  December  1869)  the  plaintiffs  asked  him  what  amount 
was  due  on  the  bond,  in  reply  to  which  he  wrote  on  a  piece 
of  cadjan  that  the  amount  due  to  him  under  the  bond  was 
Rupees  252-3-0  :  that  on  the  25th  Eartik^  aforesaid  the 
plaintiffl  paid  him  only  Rupees  252,  and  said  that  they  had 
not  brought  the  3  annas  :  that  the  defendant  received  the 
Rupees  252  and  simply  returned  the  bond  to  plaintiffs,  with- 
out endorsing  the  receipt  of  the  money  on  the  back  of  the 
bond  as  alleged  by  plaintiffs :  and  the  defendant  states  that 
the  endorsement  is  not  his  handwriting. 

The  mortgage  bond  in  question  was  regularly  registered 
under  the  Indian  Registration  Act  XX  of  1866,  and  by  its 
terms  5^  k£nis  of  land  were  mortgaged  to  the  defendant  for 
Rupees  187-10-0. 

The  following  is  the  translation  of  the  endorsement  on 
the  back  of  the  bond — "  25th  Eartik^  of  Sukla,  Rupees  two 
**  hundred  and  sixty-three,  principal  including  interest,  was 
**  received  on  account  of  this  bond,  and  there  is  therefore  no 
t*  mortgage  lien  whatever."  This  endorsement  is  not  signed 
by  the  defendant  but  is  attested  by  four  persons. 

The  defendant's  Vakil  pleads  that  the  original  document, 
which  purports  to  be  a  mortgage  of  immovable  property,  has 
been  duly  registered,  and  that,  therefore,  the  endorsement 
discharging  that  liability  must  also  be  registered  underCIause 
3,  Section  17  of  the  Act,  but  that  it  is  not  registered  and. 


VENKATARl'MA  NAIK   V.  CHINNATHAMBU  REDDL  ^ 

under  Section  49,  cannot  be  received  in  evidence 1871. 

and  the  last  objection  is  that  the  document  not  being  signed  jT^-^^x 

by  the  defendant,  it  cannot  be  received  in  evidence 9f  1870.    . 

A3  the  endorsement  is  not  signed  by  the  defendant,  I  am  of 
opinion  that  it  cannot  be  received  in  evidence.  I  have  dis-> 
missed  the  suit,  subject,  however,  to  the  orders  of  the  Honor-^ 

able  Court  as  to  the  correctness  of  my  views.'' 
No  counsel  were  instructed. 
The  Court  delivered  the  following  judgments  :•— 

Scotland,  C.  J. — I  am  of  opinion  that  the  endorsement 
ivas  admissible  evidence  for  the  purpose  for  which  it  was 
offered,  although  not  registered* 

The  parties  were  not,  it  appears,  at  issue  as  to  the  dis- 
charge of  the  defendant's  mortgage  lien.  The  sole  question 
between  them  was  whether  Rupees  263,  or  the  smaller  sum 
really  due  on  the  bond,  was  received  by  the  defendant  on . 
the  8th  December  1869 ;  and  the  endorsement,  therefore,  was 
put  forward  simply  as  confirmatory  evidence  of  the  defend-- 
ant's  receipt  of  the  former  sum  on  account  of  the  bond,  a  fact  > 
provable  by  oral  evidence  although  stated  in  the  endorse* 
ment. 

Then,  as  to  there  being  no  signature  to  the  endorsement 
That  was,  clearly,  no  objection  to  its  reception  as  confirma- 
tory evidence  of  the  sum  received  by  the  defendant.     I  think 
the  present  case  may   be  distinguished  from  the  case  of 
Achoo  Bayamah  v.  Dhany  Ram  and  another  (IV  M.  H.  C. 
Bep.  378)  on  the  ground  that  it  is  not  sought  to  use  the 
endorsement  as  evidence  of  the  creation  or  discharge  of 
331  obligation,  but  merely  as  confirmatory  proof  of  a  fact 
prorvable  by  oral  evidence  although  stated  in  writing. 

Inkes,  J. — In  the  case  referred.to  us,  the  plaintiff  had* 
hypothecated  certain  land  to  the  defendant  by  a  duly  regis^ 
tered  instrument,  and  subsequently  paid  off  the  debt  and 
received  back  the  instruments  At  the  time  of  payment  the 
defendant  made  an  endorsement  on  the  bond  to  the  following 
efiecfc:— ''25th  Kartik^  of  Sukla.  Rupees  two  himdred  and 
Bixl^^hiee,  principal  including  interest,  was  received  on 
acpwnt  of  this  bond,  and  there  is  therefore  no  lien  w  hate  ver." 
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»r  ^^**  ,^  Some  time  afterwards  plamtiff  discovered  ihat  what  he 

November  10.  •     ,       • ,  .  ,  \ 

B.  c  No.  14  ^^^^  P^^  ^  redempuon  of  the  mortgage  claim  was  m  excess 
■  ^'^^^^^'  of  what  was  due,  and  he  brought  a  Small  Cause  Suit  to 
recover  the  amount  overpaid,  tendering  in  evidence  the 
endorsement  on  the  bond.  The  objection  was  taken  that 
the  endorsement  required  registration,  and,  not  being  regis* 
tered,  was  irreceivable  in  evidence  under  Section  49  of  the 
Begistration  Act  of  1866. 

The  District  Munsif  dismissed  the  suit  upon  the  ground 
that  the  endorsement  was  not  signed  by  the  defendant  and 
was,  therefore,  not  admissible  in  evidence,  but  referred  to  the 
High  Court  the  question  whether  the  evidence  was  rightly 
excluded. 

The  ground  upon  which  the  District  Munsif  excluded 
the  evidence  is  clearly  untenable,  but  there  remains  the 
question  upon  which  the  Chief  Justice  and  Mr.  Justice 
HoUoway  differ,  as  to  whether  Section  49  of  the  Registra- 
tion  Act  precludes  the  admission  of  the  endorsement  as 
evidence  for  t^e  purpose  for  which  it  is  tendered,  viz.  to 
prove  the  amount  paid. 

In  the  case  at  IV  M.  H.  C.  Rep.  378,  in  which  I  took  part, 
the  majority  of  the  Court  came  to  the  opinion  that  an  in- 
strument requiring  registration  by  Section  17  of  the  Regis- 
tration  Act,  if  unregistered,  is  by  Section  49  inadmissible  in 
evidence  far  any  purpose  whatever,  and  the  sole  question 
now  open  for  our  consideration  seems  to  me  to  be  whether 
the  endorsement  is  such  an  instrument  bs  under  Section  17 
rehires  registration.  Now,  what  does  the  endorsement 
amount  to?  Is  it  in  the  words  of  Clause  3,  Section  17  "an 
'*  instrument  which  acknowledges  the  receipt  or  payment  of 
"a  consideration  on  account  of  the  creation,  declaration, 
"  assignment,  limitation,  or  extinction  of  any  such  right,  title 
"  or  interest,"  i.  e.  of  a  right,  title,  or  interest  in  immovable 
property  of  a  value  of  one  hundred  Rupees  and  upwards. 

The  instrument  is,  as  it  seems  to  me,  nothing  more  than 
an  acknowledgment  of  the  payment  of  a  debt  and  of  the 
&ct  of  certain  leg^l  incidents  attaching  by  the  act  of  pay. 
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ment.  which  does  not  operate  as  a  consideration  for  any-        ^^I'*  ,^ 

Novemoer  10. 

thing  to  be  done  by  the  person  receiving  it.    No  act  on  j^c.No,  14 
the  part  of  the  defendant,  the  person  receiving  payment,     <^f^^l^' 
was  necessaiy  to  replace  the  plaintiff  in  possession  of  the 
entire  interest  in  the  property  charged  with  the  debt,  for  to 
the  act  of  payment  itself  the  law  immediately  attaches  the 
incident  of  extinction  of  the  hypothecation  lien. 

The  clause  appears  to  me  to  apply  to  instruments  of 
acknowledgment  of  payment  made  on  account  of  some  such 
act  of  the  party  receiving  payment,  as  is  necessary  to  effect 
the  change  desired  in  the  rights  of  the  respective  parties ; 
as  an  instrument  acknowledging  repayment  of  the  amount 
due  on  a  mortgage  in  which  the  legal  estate  having  been 
conveyed  a  reconveyance  has  become  necessary ;  or  an  in* 
strument  acknowledging  the  payment  of  a  sum  of  money  on 
account  of  the  extinction  of  a  right  of  easement,  in  which 
some  act  of  the  party  receiving  the  money  is  necessary  to 
effect  the  extinction  of  the  right  residing  in  him.  When  no 
act  of  the  party  receiving  the  payment  is  necessary  to  effect 
the  change  of  rights  aimed  at,  the  payment,  I  conceive,  does 
not  properly  come  within  the  term  ''  consideration."  I  thinks 
therefore,  that  the  endorsement  in  the  present  case  does  not 
come  within  this  clause  of  Section  !?•  Nor  does  it  seem  to 
come  within  any  other  clause  of  that  Section.  I  am  of 
opinion,  therefore,  that  this  case  is  not  governed  by  the  de- 
cision in  lY  M.  H.  C.  Bep.  878^  but  I  am  unable  to  agree 
in  the  reasona  of  his  Lordship  the  Chief  Justice  for  the  con- 
current conclusion  at  which  I  have  arrived,  that  the  Regis- 
tration Act  does  not  shut  out  the  reception  of  the  document 
in  evidence. 
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9[pvtUate  9unfi(2iictton.  (a) 

Regular  Appeal  No.  48  of  1871. 


Sri^  Ra'jah  Lakshmi  Chbluah  Ga'ru, 
legal  representative  of  SRf  Ea'jah  Si' 
tara'ka  Krishna  Ba'yadafpah  Ranqa  y Appellant 
Rau  Ba'ha'du'r  Ga'ru,  Zaminda'r  of  f 
bobbili j 

Sri'  Ra'jah  Sri'  Krishna  Bhupati  Dk'vu  ) 
Ma'haraz  Ga'ru,  Zaminda'r  of  Madu-  yjRespondent 

QULA. J 

Plaintiff  executed  to  defendant  a  document  of  which  the  following 
is  a  translation. — '*The  Mvddata  Kriyam  executed  on  the  10th  Apnl  1835 
"  by  the  Madugula  ZamindAi*  to  the  Zaminddr  of  BobbiU.  As  I  have 
<<  conyejed  to  you  as  sale  for  Rupees  6,000  the  Papuchetti  Seri  ad- 
'*  joining  the  land  of  Kasbah  Jaggananthapuram  in  the  Zaminddri  of 
^  Madugula,  they  are  given  you  for  absolute  sale  :  so  the  said  sale  money 
"  has  been  received  at  the  time  of  sale.  In  the  event  of  my  paying  you 
''  the  principal  rupees  6,000  within  six  months  from  this  date,  you  must 
*^  give  back  the  said  land  Papuchetti  Seri  to  me.  In  the  event  of  our 
'*  not  being  able  to  pay  according  to  the  said  stipulation,  you  should 
^'  hereditarily  from  son  to  grandson  enjoy  the  produce  of  the  said  land, 
'^  yourself  paying  to  Government  the  assessment  fixed  on  a  sub-division, 
'*  reckoning  this  sale  money  to  be  a  pure  sale.  This  Mvddata  Kriyam 
'^  has  been  executed  with  my  consent."  MM^  that  this  docimient  was 
a  sale  with  a  condition  for  re-purchase. 

The  decisions  of  the  late  Sadr  Court  of  Madras  have  carried  the 
doctrine  of  relief  after  the  time  named  in  the  conveyance  so  far  as  to 
say  that  wherever  the  security  for  money  is  an  object  of  the  transac- 
tion, no  sale  can  become  absolute.  The  High  Court  have  followed  the 
English  rule  and  have  held  the  question  one  of  construction,  admitting 
however,  for  the  purposes  of  the  construction,  other  documents  and  oral 
evidence. 

1871.       rpHIS  was  a  Regular  Appeal  against  the  decision  of  F.  C. 
E.  A.  No.  48  GdkTT,  the  Acting  Civil  Judge  of  Yizagapatam,  in  Ori- 

'^/^^7^'    .  ginal  Suit  No.  56  of  1866. 

The  suit  was  brought  to  recover  possession  of  a  m&lgu* 
z&ri  land  called  Pappuchetti  Seri,  yielding  annually  Bupees 
977-0-8,  and  its  mesne  profits  Rupees  7,963-6-10. 

It  was  alleged  in  the  plaint  that  the  plaintiff,  having 
contracted  a  debt  of  Rupees  6,000  with  the  defendant's 
father,  on  the  security  of  Papuchetti  Seri  land  situated  in 
the  plaintiff's  Zamind4ri  of  Madugula,  on  10th  April  1835 
executed  a  conditional  sale-deed  in  favor  of  the  latter,  with 
the  proviso  that  if  the  sum  of  Rupees  6,000  should  be  repaid 
within  six  months  the  land  should  revert  to  the  plaintiff ; 

(a)    Present :— HoUoway  and  Innes;  J  J, 


( 
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that  the  land  had  been  in  thd  possession  of  the  defendant's       ld7i. 
father  in  liquidation  of  the  debt  ever  since,  the  plaintiff  'STaTi^TIs 
paying  the  revenue.  That  the  principal  sum  of  Rupees  6,000      of^^l^^ 
was  liquidated  by  the  29th  November  1856 :  that  subsequent- 

»  

ly  the  rent  of  the  land  under  dispute  for  three  Faslis, 
1271-72  and  73,  corresponding  with  1861, 62  and  63,  amount- 
ing to  Rupees  2^361,  (which  the  defendant  had  realized  in 
excess  of  the  debt)  was  paid  to  plaintiff  by  the  defendant's 
clerk :  that  the  defendant's  father  died  in  1862  without  settling 
the  transaction,  and  defendant  also  refused  to  do  so. 

The  plaintiff,  therefore,  prayed  for  a  decree  for  the  pos- 
session of  the  land  in  question,  together  with  the  mesne  profits 
realized  by  defendant  in  excess  of  his  debt,  and  subsequent 
profits  and  costs  and  interest  thereon  at  1  per  cent,  per 
mensem,  making  the  defendant  and  his  estate  answerable  to 
the  plaintiff^s  claim. 

The  defendant,  in  his  written  statement,  relied  upon 
the  stipulation  in  the  deed,  and  contended  that  as  the  plaintiff 
did  not  repay  the  Rupees  6,000  within  the  time  fixed,  the 
sale  became  an  absolute  one. 

He  denied  that  the  rent  for  Faslis  1271, 1272  and  1273 
had  been  paid  to  the  plaintiff  and  asserted  that  the  land  did 
not  realize  the  rent  stated  by  the  plaintiff. 

The  following  issues  were  settled*. 

1.  Whether  the  rents  or  mesne  profits  of  Faslis  1271, 
1272  and  1273,  or  of  any  and  which  of  those  Faslis  were 
paid  over  by  the  defendant  to  the  plaintiff? 

2-  Whether  the  document  Exhibit  I  is  to  be  regarded 
as  a  deed  of  conditional  sale,  under  which  the  sale  has  now 
become  absolute,  or  as  a  deed  of  mortgage  by  way  of  secur- 
ing the  sum  advanced,  and  the  plaintiff  is  oonsequently  now 
entitled  to  sue  to  redeem  the  lands  specified  therein  ? 

3.  If  the  document  is  to  be  regarded  as  a  deed  of 
mortgage,  then  what  sum,  if  any,  is  now  due  from  defendant 
to  the  plaintiff  on  account  of  surplus  mesne  profits  received  ? 

The  Civil  Judge  (J.  G.  Thompson)  by  whom  the  case  was 
first  heard,  found  upon  the  second  issue  that  "  the  plaintiff 
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1871.        did  deliberately  sell  the  land  with  a  condition  for  re-purchase 
ig.  it.  No.  48  ^^  ^  particular  time,  and  it  is  admitted  that  at  that  parti- 
^.^f^^'J^-     cular  time  he  failed  to  re-purchase,  so  that  there  is  now  no 
equity  to  relieve  against  the  sale."    He  accordingly  decided 
that  the  sale  had  become  absolute,  and  dismissed  the  plain- 
tiff's suit 

Upon  appeal  to  the  High  Court,  this  decision  was  re- 
versed, and  the  case  remanded  for  re-trial ;  *'  Since  the  decision 
whether  the  transaction  was  to  be  regarded  as  a  mortgage, 
or  a  sale,  depended  upon  the  original  intention  of  the  par- 
ties, which  intention  was  to  be  ascertained,  not  by  a  perusal 
of  the  document  only,  but  by  a  consideration  of  all  the  cir- 
cumstances of  the  case." 

The  case  was  accordingly  re-heard,  and  the  Civil  Judge 
(F.  C.  Carr)  delivered  a  judgment  from  which  the  following 
is  taken : — 

''  The  plaintiff  has  examined  10  witnesses  and  filed  docu- 
ments marked  A  to  S,  His  statement  of  the  case,  as  supported 
by  this  testimony,  is  that  the  transaction  referred  to  was 
intended  by  the  parties  themselves  at  the  time  to  be  only  a 
mortgage ;  that  they  treated  it  afterwards  as  a  mortgage, 
and  never  as  an  absolute  sale ;  that  the  document  itself  shows 
it  to  have  been  a  mortgage,  and  although  there  was  in  the 
document  a  stipulation  for  an  absolute  sale  in  case  of  failure 
to  pay  within  six  months,  such  stipulation  must  be  considered 
in  the  light  of  a  penalty  which  could  not  be  enforced ;  and 
that,  even  though  that  time  elapsed  without  such  payment 
being  made,  the  plaintiff  was  nevertheless  entitled  to  redeem^ 
Further,  it  was  argued  that  by  the  terms  of  Regulatioa 
XXV  of  1802,  Section  8,  no  sale  of  a  part  of  the  plaintiff's 
zamindiri  could  be  held  valid  unless  it  were  registered  by  the 
Collector,  and  there  is  no  pretension  on  the  part  of  the 
defendant  that  such  registration  was  ever  attempted. 

The  document  is  dat^  on  the  10th  April  1S35,  and  it  is 
proved  by  the  witnesses  that  at  that  time  the  plaintiff's 
zamindari  of  Madugula  was  under  attachment,  and  that  in 
order  to  relieve  it  from  attachment,  and  to  meet  his  neces- 
sities, the  plaintiff,  the  Zamind&r  of  Madugula,  applied  to 
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the  Zamindir  of  Bobbib'  for  a  loan  of  Rupees  40.000.    Five  j^^J^'^^ 
villages  of  the  Madugula  estate  were  then  sold  to  the  Zamin-  it.  a' No.  48 
d4r  of  BobbilL    The  sum  was  deposited  in  the  treasury,      ofim. 
and  the  sale  completed  with  all  due  formalities  :  the  sale 
deed  was  produced  by  the  Record  keeper  of  the  Collector's 
kachahrf,  who  also  brought  the  book  called  the  Register  of 
Estates,  in  which  is  the  following  entry :— "  This  is  to  certify 
that  the  villages  Kasbah  Jaggan&thap6ram,  and  Dandi  Sura- 
varam  have  been  transferred  by  private  sale  to  Sivata  Chel- 
lapatti  Ranga  Rau,  Zamindar  of  Bobbili,  by  Ejishna  Bhupati, 
Zamind^  of  Madugula^  and  r^stered  this  23rd  July  1836  by 
sanction  of  the  Board  of  Revenue  under  date  the  30th  June 
1886." 

Signed  "  A.  Freese— Collector.'' 

This  indisputably  established  the  &uct  that  at  the  time 
when  this  bond  for  Rupees  6,000  was  executed,  certain 
villages  were  actually  sold  by  the  plaintiff. 

It  remains  to  consider  the  terms  of  the  document  itself, 
the  translation  of  which  is  as  follows  : — 

'*  The  '  Miiddaia  Tcriyaw!  executed  on  the  10th  April 
1835  by  the  Madugula  Zamind4r  to  the  Zamind4r  of  Bobbili." 

"  As  I  have  conveyed  to  you  as  sale  for  Rupees  6,000 
**  the  Papuchetti  Seri  adjoining  the  land  of  Kasbah  Jagga- 
'*n&thapiiram  in  the  zamind&ri  of  Madugula^  they  are  given 
**  you  for  absolute  sale :  so  the  said  sale  money  has  been 
**  received  at  the  time  of  sale.  In  the  event  of  my  paying 
you  the  principal  Rupees  6,000  within  six  months  from 
this  date,  you  must  give  back  the  said  land  Papuchetti 
**  Seri  to  me.  In  the  event  of  our  not  being  able  to  pay 
according  to  the  said  stipulation,  you  should  hereditarily 
from  son  to  grandson  enjoy  the  produce  of  the  said  land 
**  yourself  paying  to  Qovemment  the  assessment  fixed  on  a 
"  sub-division^  reckoning  this  sale  money  to  be  a  pure  sale. 
"  This  '  Muddata  kriyam*  has  been  executed  with  my  con« 
''sent." 

The  word  *  Muddata  JcriyamT  is  thus  translated  by 
Professor  Wilson,  in  hi?  Glossary  of  Indian  terms. — ^*  Land 
mortgaged  with  option  to  the  lendee  to  consider  it  as  his 
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1871.       property  if  the  mortgage  is  not  redeemed  within  a  stipulate 

B,  A.  No.  48  «^  P^^^^- 

^^^^' —  It  will  thus  be  seen  by  the  name  of  the  document 
itself,  and  by  the  terms  of  the  same,  that  it  wasrnot  intended 
by  the  plaintiff  at  the  time  to  make  this  an  abaoltUe  sale. 
Where  the  intention  is  to  convey  property  by  a  deed  of  sale 
the  word  "kriyam"  would  invariably  be  simply  used  before 
the  word  deed,  and  not  "  Muddata  kriyam." 

Then,  again,  it  is  clear  from  the  evidence  produced,  both 
oral  and  documentary,  that  about  the  very  same  time  this 
"  Muddata  kriyam"  deed  was  executed,  the  plaintiff  had 
given  certain  of  his  villages  by  absolute  sale  to  the  Zamin- 
d&r  of  Bobbili.  These  latter  were  given  with  all  due  formality^ 
the  sale  was  regularly  registered,  the  document  given  was 
an  ordinary  deed  of  sale^  and  these  villages  were  sub-divided 
by  the  Revenue  authorities  from  the  estate  of  Madugula  and 
added  to  the  estate  of  Bobbili.  If,  therefore,  it  had  been  the 
intention  of  the  parties  to  this  contract  to  have  it  also  con- 
sidered as  an  absolute  sale,  there  can  be  no  doubt  that  they 
would  in  this  case  also  have  followed  the  same  course,  and 
gone  through  the  same  formalities :  and  as  they  did  not,  but 
on  the  contrary  made  a  differently  headed  and  worded  docu- 
ment, and  did  not  register  the  sale,  it  may  be  concluded 
that  in  this  instance  they  both  regarded  it  in  the  light  of  a 
mortgage. 

The  next  question  which  arises  is  whether,  granting 
that  the  transaction  was  to  be  regarded  at  first  as  a  mort- 
gage, after  the  lapse  of  the  six  months  therein  specified  with- 
out the  re-payment  of  the  money,  the  document  could  be 
considered  as  having  (as  its  terms  imply)  the  full  force  of  a 
sale  deed.  This  is  virtually  ahready  settled  by  the  High 
Court  in  their  appeal  judgment,  where  they  say  that  the 
question  whether  the  transaction  was  ta  be  regarded  as  a 
mortgage,  or  sale,  depended  upan  the  original  intention  of 
the  parties,  and  not  upan  the  words  of  their  written  con- 
tract. Therefore,  as  we  have  seen  that  the  intention  of  the 
parties  at  the  time  was  that  of  a  mortgage,  we  must  consider 
the  force  of  the  mortgage  to  obtain  even  now,  although  the 
stipulated  period  has  long  been  exceeded 
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Further,  as  was  pointed  out  by  the  pleader  for  the  plain-       1871. 
tiff,  the  recent  rulings  of  the  Court  have  been,  m  cases  of  SnTNoTiS' 
this  nature,  to  the  effect  that  although  there  be  in  the  writ-     ^^^^^^' — 
ten  bond  a  strict  provision  that,  in  failure  of  payment  after 
a  stipulated  period^  the  mortgagee  shall  be  put  in  exclusive 
possession  and  enjoyment  of  the  property,  and  the  trans- 
action be  considered  from  that  time  an  absolute  sale,  still 
''  the  mortgagor  may  in  equity  and  good  conscience  redeem 
the  property  by  paying  off  tbe  debt,  though  the  stipulated 
time  for  payment  has  been  allowed  to  pass  hy.*\a)    Under 
this  view  of  the  case,  the  proviso  making  this  document  an 
absolute  sale  will  be  a  dead  letter,  a  penalty  which  the  law 
will  not  enforce. 

Lastly,  there  is  on  the  plaintiffs  side  this  argument, 
that  unless  all  the  formalities  laid  down  in  Section  8,  Regu- 
lation XXV  of  1802  be  complied  with,  a  sale  otherwise 
valid  is  null  and  void..: " 

"  The  decree  therefore  of  this  Court  now  is  that  the  de- 
fendant do  deliver  over  to  the  plaintiff  the  land  called 
Papuchetti  Seri,  which  had  been  transferred  to  the  posses- 
sion of  the  late.  Zamind^  of  Bobbili,  under  the  Exhibit  I 
produced  by  her  in  this  suit^  upon  the  plaintiff  paying  to 
the  defendant  Rupees  6,000." 

The  defendant  appealed  upon  the  grounds. — 

(1.)  That  upon  the  true  construction  of  the  documents 
aand  upon  the  evidence,  the  Civil  Judge  ought  to  have  found 
tiiat  there  had  been  a  conditional  sale  to  the  Zamindar  of 
Bobbili  which  had  become  absolute  by  virtue  of  the  faihire 
to  repay  the  price  within  the  stipulated  time. 

(2.)  That  the  Civil  Judge  was  wrong  in  holding  that 
such  conditional  sale  would  be  invalid  for  want  of  regis- 
tration. 

The  Advocate  OeneraZ  for  the  appellant,  the  defendant, 
IdUler  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

JUBQMEKT : — The  question  is  whether  the  transactioft 
of  1835  is  a  mortgage  or  sale. 

(a.)    I  M.  H.  C.  R.  4C4. 
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f  r%  ^^}'  If  we  were  bound  by  a  case  recently  decided  in  the 

A  A.  No.  48  Privy  Council,  the  appellant  must  necessarily  succeed,  for 
— ^'f  ^^^^' —  the  Judicial  Committee  observe  that  there  has  been  no 
course  of  decision  in  Madras  admitting  of  relief  after  the 
time.  They  base  their  judgment  upon  this,  and  intimate 
that  it  would  have  been  the  other  way  if  the  fact  were  other- 
wise* It  is  otherwise,  for  the  decisions  of  the  late  Sadr 
Court  since  1858  have  carried  the  doctrine  so  far  as  to  say 
that  wherever  the  security  for  money  is  an  object  of  the 
transaction,  no  sale  can  become  absolute.  The  High  Court 
have  followed  the  English  rule  which  the  Sadr  Court  in- 
tended to  follow,  and  have  held  the  question  one  of  construc- 
tion, admitting  however,  for  the  purposes  of  the  construc- 
tion, other  documents  and  oral  evidence.  On  its  face  this 
document  is  plainly  a  sale  with  a  condition  for  re-purchase. 
No  Hindu  would  ever  read  it  otherwise.  The  oral  evidence 
adduced  to  show  the  intention  other  than  the  document 
imports  is  mere  expression  of  opinion.  The  alleged  pay- 
ments to  Eondal  Ban's  son  are  not  marked  as  pajrments  for 
any  particular  purpose.  If,  as  the  oral  evidence  alleges,  they 
were  on  accoimt  of  usufiruct  because  the  balance  was  discharg- 
ed, it  is  inconceivable  that  so  many  years  should  have  been 
allowed  to  elapse  without  claiming  the  property.  The  ob- 
taining of  an  extension  of  the  term  is  in  favour  of  the  sale  as 
showii^g  the  belief  of  the  vendor  that  the  lapse  of  it  would 
be  fatal  The  length  of  time  (30  years)  is  in  fiftvour  of  the 
hypothesis  of  sale,  as  is  the  fact,  much  noticed  in  all  the 
English  cases,  that  there  is  no  remedy  for  the  vendee's 
money  and  no  interest  charged  upon  it.  That  the  natural 
construction  of  the  document  is  sale  with  liberty  to  re-pur- 
cbase  is  plain ;  it  seems  to  us  that  the  circumstances  of  the 
case  reinforce  instead  of  explaining  away  that  construction. 
OosHpy.  Wright,(a)  quoted  by  the  Advocate  General  from  the 
Law  JoTinial  and  by  Dart,  V.  &  P.  from  the  Jurist,  is  not  in 
the  regular  reports.  The  doctrine  of  the  case,  so  far  as  it  was 
read,  was  quite  consistent  with  that  of  Alderaan  v.  WhiU,{b) 
to  which  reference  was  made  in  II  M.  H.  C.  R  422  (see  note 
on  that  case,  undoubtedly  a  very  strong  one.  Dart,  Y,  b  P. 
753).    If  the  objection  on  the  Registration  Act  were  well 

(a)    9  Jur.  N.  S.  69SL  (6)    2DeG.*J.97. 
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founded,  the  result  Would  be  fatal  to  this  suit,  for  the  fact  of  _    1871. 

December  11 

a  document  not  being  enforceable  as  a  sale  will  not  convert  jj.'x^^^ 

it  into  a  mortgage,  and  the  result  would  be  30  years'  posses-     <»/  ^^^i. 

sion  of  defendant  without  title.  The  evidence  seems  to  us 
to  leave  no  doubt  as  to  the  intention,  and  we  reverse  the 
decree  of  the  Lower  Court  and  dismiss  the  Original  Suit  with 
all  costs. 

Appeal  allowed. 


Sliipellate  3nxiMction.  (a) 

Special  Appeal  No.  368  of  1871. 

SoMU  GuBUKKAL ' Special  Appellant 

Eangamma'l  and  3  others Special  Respondents. 

The  plaintiff  sued  to  recover  certain  immovable  property  sold  to 
him  by  the  Ist  defendant  by  a  registered  deed  of  sale  executed  on  the 
23rd  of  July  1868.  The  2nd,  3rd  and  4th  defendants  pleaded  a  sale  to 
them  by  the  same  party,  the  1st  defendant,  on  the  23rd  March  1867,  and 
that  the  1st  defendant,  after  receiving  consideration  in  full,  had  impro- 
perl^f  refused  to  have  their  deed  <^  sale  registered.  The  provisions  of 
Section  49  of  the  Registration  Acf  of  1866  precluded  the  reception  in 
evidence  of  the  prior  unregistered  instrument  of  convevanoe,  out  the 
Lower  Courts  held  that  certain  admissions  made  by  1st  defendant  in  an 
enquiry  held  befbre  the  Registration  officer  were  admissible  in  evidence 
to  prove  the  sale  to  3rd  and  4th  defendants.  The  suit  was,  therefore, 
dismissed  with  costs.  Upon  Special  Appeal  Heldj  by  Innes  and  Kin- 
D£B8LET,  J  J.,  that  the  admissions  made  ov  1st  defenc(ant  were  evidence 
against  plaintiff,  as  made  by  one  from  wnom  plaintiff  derived  his  title, 
but  that  the  provisions  of  the  Registration  Act  precluded  any  effect 
beis^  given  to  the  sale  evidenced  by  such  admissions  :  there  being 
a  wnti^,  the  sale  could  not  be  proved  by  mere  oral  evidence. 

By  Iirvxs,  J. — The  term '  instrument,'  in  Section  49  of  Act  XX 
of  1866,  is  used  on  the  understanding  that  tiie  writing  is  not  merely  evi- 
deoce  of  the  transaction  but  is  the  transaction  itselt 


THIS  was  a  Special  Appeal  against  the  decision  of  C.  R.       1871. 
Pelly,  the  Acting  Civil  Judge  of  Tranquebar,  in  Regular  g.  a.  No.  86S 
Appeal  No.  1  of  1870,  confirming  the  decree  of  the  Judge     ^f^^l^* 
of  the  Court  of  Small  Causes  at  Negapatam  on  the  Principal 
Sadr  Amin's  side,  in  Original  Suit  No.  62  of  1869. 

The  plaintiff  sued  to  recover  certain  land  and  houses 
iinder  a  deed  of  sale,  Exhibit  A,  executed  to  him  by  Ist  de- 
fendant on  the  23rd  July  1868,  together  with  the  value  of 
produce  carried  off  and  trees  felled  by  the  2nd,  3rd  and  4th 
defendants.    1st  defendant  allowed  the  suit  to  proceed  ex^ 

(a)    Present :— Innes  and  Kinderslej,  J  J« 
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1871.       parte ;  and  the  other  defendants  contended  that  the  instm^ 

S.A.No.  868  mentsued  on  was  the  result  of  fraudulent  collusion  to  deprive 

^f^^'^^'     them  of  the  property  which  they  purchased  from  the  said 

1st  defendant  and  her  daughter-in-law,  one    Renganayanni 

Amm41,  on  the  23rd  March  1867.    The  Principal  Sadr  Amin 

of  Negapatam  dismissed  the  suit.    The  plaintiff  appealed. 

The  judgment  of  the  Civil  Judge,  confirming  that 
of  the  Principal  Sadr  Amln,  contained  the  following : — 

"  The  case  stands  thus : — 1st  defendant  and  her  daugh- 
ter-in-law, since  deceased,  executed,  it  is  said,  a  deed  of  sale 
of  the  land  for  Rupees  800  on  the  23rd  March  1867,  in 
favor  of  3rd  defendant  as  well  as  4th  who  is  a  son  of  2nd.  On 
the  19th  of  June  following,  1st  defendant  took  this  instru- 
ment  for  registration  to  the  Sub- Registrar  of  Negapatam. 
On  the  lOth  of  August,  she  gave  a  deposition  before  him, 
Exhibit  XV,  admitting  execution  of  the  deed  of  sale  and  re- 
ceipt of  Rupees  400,  and  setting  forth  that  there  was  a 
balance  of  Rupees  400  unpaid ;  und  in  it  she  also  stated  that 
her  daughter-in-law  had  died  subsequent  to  execution. 
Three  of  the  attesting  witnesses  were  then  examined  who 
deposed  to  its  execution.  The  Sub-Registrar  requiring  pro- 
duction of  a  certificate  under  Act  XXVII  of  1860,  nothing 
more  was  then  done,  and  the  document  remained  with  him 
until  the  24th  February  1868  when  1st  defendant  prayed 
for  its  return^  alleging  unwillingness  to  have  it  registered. 
It  was  accordingly  given  back  to  her ;  and  the  order.  Ex- 
hibit XIV,  refusing  to  register  it  on  the  ground  that  1st 
defendant  lia4  objected,  was  passed.  Against  this  the  3rd 
defendant  appealed  to  this  Court  on  the  30th  March  186S, 
when  the  then  Acting  Civil  Judge  found  that  execution 
of  the  document  was  not  proved,  his  ground  for  so  find- 
ing being  that  the  document  had  not  been  formally  deli- 
vered, and  he  rejected  the  appeal  (Exhibit  B).  A  special 
appeal  to  the  High  Court  followed,  which  was  dismissed  on 
the  ground  that  no  appeal  lay  against  the  order  of  the  Civil 
Court ;  and  plaintiff  has  now  sued  on  a  deed  of  sale  for  the 
same  property,  which  purports  to  have  been  executed  to 
him  by  1st  defendant  alone  on  the  23rd  July  1868,  which 
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has  been  registered,  and  adds  that  his  purchase  was  follow-  ^^^^*^  ^g 
ed  by  possession  untilJanuary — February  1869,  when  ^^sTlTNoTSSS 
was  ousted  by  2nd,  8rd  and  4th  defendants.    These  defend-     <'f^^''^' 
ants  on  the    other  hand  (for  Ist  defendant  allowed  the 
suit  to  proceed  ex-parte)  have  stated  that  plaintiff  never 
has  been  in  possession ;  that  1st  defendant  and  her  daughter- 
in-law  sold  the  land  to  3rd  defendant  for  Rupees  800  and 
received  Rupees  400  in  cash,  which  was  the  balance  of  the 
purchase  money  after  deducting  the  debts  due  to  him  by 
Ist  defendant's  deceased  sons  ;  that  3rd  defendant  then  en- 
tered into  possession,  and  has  since  remained  in  occupation ; 
that  the  daughter-in-law  subsequently  died  ;  and  that  1st 
defendant,  after  presenting  the  deed  of  sale  and  admitting 
its  execution  before  the  Sub-Registrar,  acting  in  fraudulent 
collusion  with  plaintiff  withdrew  it 

The  1st  defendant  has  not  come  forward  to  dispute  the 
sale  to  the  3rd,  and  the  efforts  made  by  the  contending  defend- 
ants to  get  her  into  Court  as  a  witness  have  proved  abor- 
tive, though  through  no  default  on  their  part.    Under  the 
circumstances  set  forth  above,  they  are  powerless  to  produce 
the  deed  they  aUege,  but  its  actual  production  is  not  indis- 
pensable for  the  requirements  of  their  defence  to  this  action. 
All  requisite  is  evidence  sufficient  to  show  the  sale  to  plain- 
tiff, and  on  which  he  bases  his  title,  to  have  been  fraudulent, 
and  this  admits  of  proof  without  presentation  of  the  deed  of 
sale,  which  the  contending  defendants  say  was  previously 
executed  in  favor  of  3rd  defendant ;  that  1st  defendant  and 
her  daughter-in-law  did  so  sell,  is  proved  by  her  deposition, 
Exhibit  XV,  given  before  the  Sub-Registrar,  in  which  she 
farther  admits  receipt  of  Rupees  400,  a  moiety  of  the  pur* 
chase  money,  while  the  defendants  allege  that  the  other 
moiety  was  made  up  of  the  debts  due  to  3rd  defendant  on 
bonds  executed  by  1st  defendant's  sons,  and  by  herself  and 
daughter-in-law,  and  in  support  of  this,  have  put  in  Exhi- 
bits I,  II,  III  and  IV,  which  purport  to  be  debt  bonds  exe- 
cuted by  them  for  Rupees  20,  80,  250  and  50,  aggregating 
Rupees  400,  ei;actly  the  balance,  while  3rd,  4th  and   5  th 
witnesses  prove  that  3rd  defendant's  purchase  was  followed 
by  immediate  possession  which  has  since  continued.  Plaintiff 
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1871.  has,  no  doubt,  adduced  some  oral  evidence  in  support  of 
VT^iVo"l8S  ^^  P^^  ^^  possession,  but  read  in  connection  with  that  on 
'  0/1871.  the  other  side  and  defendant's  Exhibits,  I  attach  no  credit  to 
it  To  hold  non-production  of  3rd  defendant's  deed  of  sale  of 
itself  fatal  to  Snd,  3rd  and  4th  defendant's  plea  would  be  in 
effect  to  give  validity  to  a  fraudulent  conveyance  to  plaintiff, 
and  the  evidence  to  my  view  proves  such  to  have  been 
the  case;  there  was  a  bon&  fide  dealing  with  3rd  defendant  for 
consideration  followed  by  possession.  1st  defendant  had 
nothing  left  to  dispose  of,  and  even  admitting  plaintiff  to 
have  purchased,  as  he  says,  for  a  debt  of  Rupees  588-4-9 
due  on  accounts  and  Rupees  211-11-3  in  cash,  all  that  can 
be  said  is  that  he  purchased  what  the  vendor  had  no  right 
to  sell,  and  the  mere  act  of  fraudulently  withdrawing  the 
conveyance  to  the  prior  vendee  did  not  place  1st  defendant 
in  a  position  to  convey  the  property  to  a  third  party,  and 
concurring  with  the  Lower  Court  in  finding  that  the  sale  to 
plaintiff  was  fraudulent  and  not  followed  by  possession,  my 
decree  will  confirm  that  appealed  against  and  assess  appel- 
lants with  costs." 

The  plaintiff  preferred  a  special  appeal  on  the  follow- 
ing grounds : — 

(1.)  The  prior  sale  to  3rd  defendant  was  an  absolute 
nullity  for  want  of  registration. 

(2.)  No  evidence  of  such  sale  was  admissible  in  the 
absence  of  a  registered  deed  of  sale. 

(3.)  The  facts  found  by  the  Civil  Judge  did  not  amount 
to  any  fraud  which  would  vitiate  the  sale. 

The  Advocate  Oeneral  for  the  special  appellant,  the 
plaintiff. 

O'SuUivan  for  the  special  respondents,  the  defendants. 

The  Court  delivered  the  following  judgments — 

Ikkes,  J. — ^The  questions  involved  in  this  special  appeal 
arise  out  of  the  provisions  of  the  Indian  Registration  Act. 

The  I  st  defendant  conveyed  certain  land  and  houses 
to  3rd  and  4th  defendants  in  1867  by  a  written  instrument 
which,  though  presented  for  registration,  was  at  length  re- 
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ttUTQed  to  the  1st  defendant  at  her  request,  in  consequence     .  il57i. 
of  her  objecting  to  the  registration  of  it.    An  unsuccessful  ^  ^  m  zei 
appeal  was  made  by  3rd  and  4th  defendants  to  the  Civil     ^'iS7h  . 
Ck>urt,  and,  on  23rd  July  1868, 1st  defendant  conveyed  the 
same  land  to  the  plaintiff  by  a  written  instrument  which 
was  subsequently  registered. 

The  provisions  of  Section  49  of  the  Registration  Act  of 
1866  preclude  the  reception  in  evidence  of  the  prior  unre- 
gistered instrument  of  conveyance,  but  the  Courts  below 
have  held  that  certain  admissions  made  by  the  1st  defend- 
ant in  the  enquiry  held  before  the  Registration  Officer  are 
admissible  in  evidence  to  prove  the  sale  to  3rd  and  4th  de- 
fendants. 

Three  questions  have  been  raised  before  us  in  special 
appeal : — 1st,  whether  the  admissions  of  the  1st  defendant 
were  admissible  evidence,  as  against  plaintiff,  of  the  prior 
conveyance  to  3rd  and  4th  defendants.  2nd,  supposing  them 
to  be  admissible  under  the  ordinary  rules  of  the  law  of 
evidence,  whether,  notwithstanding,  any  effect  can  be  given 
to  the  sale  evidenced  by  such  admissions.  3rd,  whether  there 
is  any  other  admissible  evidence  upon  which  we  could  find 
the  prior  sale  and  give  effect  to  it 

Upon  the  Ist  question  1  entertain  no  doubt  that  evi- 
dence of  the  admissions  of  the  1st  defendant,  as  to  the  terms 
of  the  sale,  were  admissible  as  against  plaintiff.     If  the 
admissions  had  been  made  by  plaintiff  they  would  undoubt- 
edly have  been  admissible ;  and  being  made  prior  to  tho 
conveyance  to  plaintiff,  by  one  from  whom  plaintiff  derives 
his  title,  they  are,  I  conceive,  equally  as  admissible  as  though 
made  by  plaintiff  himself.    The  2nd  question  is  one  of  more 
difficulty.    It  is  argued  that  the  49th  Section  of  the  Regis- 
tration Act  goes  so  far  as  to  say  that  no  instrument  required 
by  Section  17  to  be  registered  shall  affect  any  property  com- 
prised therein  unless  registered,  that  is  to  say,  the  convey • 
ance  is  of  no  effect,  is  a  nullity,  and  therefore  what  had  pur- 
ported to  be  a  sale  was  no  sale,  and  that  evidence  to  the 
valid  existence  of  what  the  law  pronounces  to  be  a  nullity 
can  have  no  effect  given  to  it.    A  fallacy  appears  to  lurk 

3 
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1B71.  in  this  argument  in  the  douUe  meaning  of  the  word  "  convey- 
8.  A  No  368  '^^*"  ^^  proper  signification  is  the  actual  transfer  of  the 
</  ^^71.  property,  but  it  is  commonly,  though  inaccurately,  applied 
to  the  instrument  of  conveyance,  which  also  is  often  impro- 
perly treated  as  the  conveyance  itself,  of  which  it  is  only  the 
evidence.  Now  the  Section  speaks  of  the  vnstruTnant,  and 
says  it  shall  not  only  not  be  received  in  evidence,  but  shall 
not  affect  any  property  comprised  therein.  Certainly  the 
language  deals  only  with  the  instrument,  and  the  question 
is  whether,  on  a  proper  construction  of  the  Section,  it  can  he 
held  to  have  the  more  extended  meaning  sought  to  be  attri- 
buted to  it.  Similar  inaccuracy  of  language  is  apparent  in 
other  parts  of  the  Act,  as  in  Section  2,  in  which  an  obliga- 
tion is  defined  to  be  an  instrument,  and  in  Section  17,  in 
which  instruments  are  spoken  of  as  operating  to  create, 
extinguish,  &o.,  whereas  they  are,  properly  speaking,  merely 
evidence  of  the  operation. 

Now,  supposing  the  term  ''  instrument^"  as  used  in  Sec- 
tion 49,  to  apply  strictly  to  the  written  evidence  of  the  con- 
veyance and  not  to  the  transaction  itself,  it  is  difficult  to  see 
to  what  state  of  circumstances  the  words  "  nor  shall  aflfect 
any  property  comprised  therein"  could  have  relation.  The 
Section  has  already  declared  that  the  instrument  shall  not 
be  received  in  evidence.  How  else  can  it,  as  a  mere  piece  of 
evidence,  affect  property  ?  The  term  '  instrument,'  as  used 
in  this  Section,  must  therefore,  I  think,  be  used  on  the  under- 
standing that  the  writing  is  not  merely  evidence  of  the 
transaction  but  is  the  transaction  itself ;  and  the  effect  of 
it  in  this  sense  is,  in  the  present  case,  that  the  Court  is  pre- 
cluded from  recognizing  the  fsust  of  a  sale  appearing  in  the 
admissions. 

Then,  as  to  the  3rd  question,  it  must  be  answered  in  the 
negative.  It  is  contended  that  although  the  sale  was  by  a 
written  instrument,  and  you  cannot  therefore  prove  the 
terms  of  it  except  by  the  production  of  the  writing,  yet  yoa 
may  prove  the  fact  of  the  sale  independent  of  the  writing. 
This  Coutt  had  a  very  similar  question  before  it  in  the  case 
reported  in  IV  ML  H.  C.  R  312,  in  which  I  took  part.  There 
the  question  was  whether  there  had  been  an  exchange  of 
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lauds.    The  exchange^  it  was  alleged,  had  been  effected  by      1S71. 

an  instrament  in  writing.    That  inntrument  was  unstamped  sTITlioTiii 

and  inadmissible  in  evidence,  but  it  was  contended  that  it     9fWl. 

was  open  to  the  defendant  to  prove  the  fact  of  the  exchange 

by  other  evidence.    But  we  held  that  to  prove  the  fact  of 

the  exchange  you  must  show,  not  merely  that  one  piece  of 

land  had  changed  to  the  possession  of  one  party  and  the 

other  to  that  of  the  other  party,  but  you  must  show  that 

each  was  the  consideration  for  the  other :  that  to  do  this 

ia  to  exhibit  the  terms  of  the  agreement,  and  that,  as  the 

agreement  was  in  writing,  it  was  the  best  evidence  of  the 

terms,  and  that  the  exchange  therefore  could  not  be  proved 

without  the  writing,     Whitfidd  v.  Brand  (16  M.  &  W. 

282)  is  sometimes  quoted  as  an  authority  for  the  proposition 

that  the  fact  may  be  proved  though  the  terms  have  been 

reduced  to  writing ;  but  what  was  really  decided  in  that 

case  was  that  the  relation  of  principal  and  agent  might  be 

established  by  oral  evidence^  though  there  was  a  writing  as 

to  the  terms,  and  that  the  objection,  if  it  could  be  taken  at 

all,  came  too  late.    Proof  of  a  sale  necessarily  involves  proof 

of  the  consideration  for  which  the  property  passed ;  that  is, 

of  the  terms  upon  which  the  parties  dealt,  and  it  follows  that 

in  the  present  case  there  being  a  writing,  the  sale  cannot 

be  proved  by  mere  oral  evidence. 

As  the  Court  of  First  Instance  and  the  Lower  Appellate 
Court  seem  to  have  been  much  impressed,  and  perhaps  in- 
fluenced in  their  decisions  by  the  fact  of  the  2nd  conveyance 
being  a  fraud  upon  the  1st  vendee,  and  this  point  has  also 
been  urged  upon  us  by  the  learned  Counsel  for  the  3rd  and 
4th  respondents,  as  a  reason  for  upholding  the  decrees  of  the 
Lower  Courts ;  it  is  well  to  observe  that  in  every  case  in  which 
Section  49  of  the  Registration  Act  of  1866  comes  to  be  ap- 
plied as  between  competing  vendees,  there  must,  almost  ne- 
cessarily, be  fraud  on  the  part  of  the  vendor,  and  this  Section 
of  the  Begistration  Act  would  have  scarcely  any  operation, 
if  fraud  were  to  interfere  with  the  application  of  it.  Before 
Act  XIX  of  1843,  the  second  vendee  under  a  registered  titie 
took  nothiog  as  against  a  prior  unregistered  vendee,  if  it  ap- 
peared that  he  took  with  notice  of  the  prior  conveyance. 
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1871.  but  the  Act  referred  to  gave  the  2iid  vendee  priority  not- 
;s.  A.  No,  368  withstanding  notice,  it  being  the  policy  of  the  Legislature  to 
0/1871.  ^  compel  registration,  and  with  a  view  to  this  to  prefer  a  re- 
gistered vendee,  notwithstanding  that  he  was  a  party  to  the 
fraud  by  the  vendor  on  the  prior  vendee,  and  the  Re^stra- 
tion  Act  XVI  of  1864  and  that  of  1866  employ  stiU  more 
stringent  means  of  compelling  registration.  Under  Act  XIX 
of  1843  an  unregistered  instrument  was  perfectly  valid  until 
a  registered  instrument  came  into  existence,  but,  under  Acts 
XVI  of  1864  and  XX  of  1866,  an  unregistered  instrument  is 
absolutely  without  operation,  quite  independently  of  whether 
there  is,  or  is  not,  a  registered  instrument  in  existence.  The 
Registration  Act  aims  at  imposing  a  check  on  fraudulent 
litigation,  but  this  important  advantage  cannot  be  secured 
without  an  innocent  vendee  occasionally  suffering  from  his 
own  ignorance  or  neglect  of  the  provisions  of  the  Law,  and 
the  fraud  of  the  vendor  and  2nd  vendee. 

Plaintiff  is  entitled  therefore,  I  think,  to  a  decree  in  his 
favor  for  the  land  conveyed  to  him  by  the  registered  instru- 
ment ;  but  there  has  been,  as  yet,  no  finding  on  the  3rd  issue 
recorded  by  the  Principal  Sadr  Amin,  and  therefore,  before 
we  can  dispose  of  this  special  appeal,  we  must  require  the 
Lower  Appellate  Court  to  take  evidence  and  record  a  findiog 
upon  the  issue, — 

Whether  the  plaintiff  is  entitled  as  the  proprietor,  under 
the  conveyance  of  the  23rd  July  1868,  to  recover  any  and 
what  sun^  on  account  of  produce  carried  away  and  trees 
felled  by  2nd,  3rd  and  4th  defendants,  subsequent  to  that 
date? 

KiMDERSLET,  J. — The  plaintiff  sued  to  recover  certain 
inmiovable  property  sold  to  him  by  the  1st  defendant  by  a 
registered  deed  of  sale  executed  on  the  23rd  of  July  1868. 
The  2nd,  3rd  and  4th  defendants  pleaded  a  sale  to  them 
by  the  same  party,  the  1st  defendant,  on  the  23rd  of  March 
1867»  and  that  the  1st  defendant,  after  receiving  considera- 
tion in  full,  had  improperly  refused  to  have  their  deed  of  sale 
registered.  An  application  to  the  Court  to  order  the  regis- 
tration of  their  deed  had  been  unsuccessful. 
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The  Lower  Courts  held  that  it  was  unnecessary  for  the  j^J^^d. 
defendants  to  produce  their  unregistered  deed  of  sale  in  evi-  s.  A.  No.  868 

dence,  because  the  plaintiff  had  not  disputed  the  fact  of  its  — ' — 

execution  ;  and  that  the  subsequent  sale  to  the  plaintiff  was 
collusive  and  fraudulent  They  therefore  dismissed  the  suit 
with  costs. 

I  am  unable  to  concur  in  this  view.    I  understand  it 
to  be  a  part  of  the  case  set  up  by  the  plaintiff  that  there 
has  been  no  valid  sale  to  the  2nd,  3rd  and  4th  defendants. 
It  was  therefore,  I  conceive,  necessary  for  them  to  prove 
such  sale,  and  this  they  could  not  proceed  to  do   without 
attempting  to  produce  the  instrament  by  which  the  sale 
was  effected.    That  instrument,  as  would  appear  from  the 
pleadings,  was  not  merely  evidence  of  a  sale,  but  the  con- 
veyance itself,  the  act  and  deed  of  the  1st  defendant  pur- 
porting to  convey  the  property  to  ^the  other  defendants. 
But  my  judgment  rests  upon  other  grounds.     It  has  been 
pointed  out  by  the  learned  Advocate  General    that  under 
the  Indian  Registration  Act  of  1866,  Section  49,  the  sale  to 
the  2nd,  3rd  and  4th  defendants,  which  was  executed  after 
that  Act  came  into  operation,  was  not  only  inadmissible  in 
evidence,  but  ako  void  as  a  conveyance  of  the  property. 
It  is  conceded  that  the  instrument  was  one  required  by 
Section  17  of  the  Registration  Act  to  be  registered,  and 
Section  49  provides  that  no  such  instrument  shall  be  re- 
ceived in  evidence  in  any  Civil  proceeding  in  any  Court, 
or  shall  be  acted  on  by  any  public  servant^  or  shall  affect 
any  property  comprised  therein,  unless  it  shall  have  been 
registered.    It  is  clear,  therefore,  that  the  property  now  in 
litigation  was  not  in  any  way  affected  by  the  unregistered 
deed  executed  by  the  1st  defendant  in  favour  of  the  other 
defendants.    And  the  defendants  having  consented  that  the 
terms  of  the  conveyance  should  be  expressed  in  that  deed, 
they  are  not  entitled  to  get  behind  that  deed  and  prove  the 
sale  by  a  previous  oral  agreement  to  sell. 

The  Civil  Court  has  found  that  the  sale  to  the  plaintiff 
was  collusive  and  fraudulent.  But  I  understand  these  ex- 
pressions to  mean  only  that  it  was  a  sale  in  fraud    of 
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^  ^^l^*  ^   ^h®  right  of  the  2nd,  Srd  'and  4th  defendants,  not  that  it 

December  2Q,  ^  '  •  ' 

s.  A,  No.  368  ^^  not  a  real  sale  to  the  plaintiff.  And  the  registration 
— ^f^^'^^-  seems  to  indicate  the  reality  of  the  conveyance.  Now  the 
2Qd,  Srd  and  4th  defendants  having  acquired  no  right  to 
the  property  under  their  unregistered  deed,  it  seems  hardly 
possible  that  they  should  be  defrauded  by  the  subsequent 
sale  to  the  plaintiff.  I  am,  therefore,  of  opinion  that  the 
decrees  of  the  Lower  Courts  ought  to  be  reversed  and  the 
issue  referred  as  proposed  by  Mr.  Justice  Innes. 


Eegular  Appeal  No.  61  of  1869. 

MUKQAMXTBU  ANANTA  LAKSHUI- 1    j^^^ij      4  foi^*    ^-irv 

NA'BASU  Pantalu /  ^PP^^"^^  {Plavniiff.) 

Sbimant    Ba'ja    Tablagedda'  \  -n^  ^^  J    .      f^  X    ^ 
Ankinid  Ba'ha'duX  Zamin-  1^^^^"?  ^^1  ^*^ 
DA'B,and22others..!;. j     ^^d  Defendants.) 

JJj^n  the  constniotion  of  the  passage  in  Section  9  of  Act  XIV  of 
1859  ^  if  any  document  necessary  for  esti^lishing  such  right  shall  have 
been  fraudulently  concealed.''— ^e/c^  that  the  preceding  words  of  the 
Section  show  clearly  that  the  document  must  have  been  fraudulently 
concealed  from  the  knowledge  of  the  plaintiff ;  he  must  through  the 
fraudulent  concealment  be  unaware  of  its  ezistence,  and  when  ^h^^  ig  go, 
the  Statute  runs  against  the  person  guilty  of  the  fraudulent  conceal- 
ment, or  accessory  thereto,  from  the  time  at  which  plaintiff  had  the 
means  of  producing  or  compelling  its  production,  if  it  is  a  document 
necessary  for  estabushing  such  ri^t  of  action* 

What  is  a ''  document  necessary"  considered. 

1870.       rpHIS  was  a  Regular  Appeal  agaiust  the  decision  of  R  B.. 
It.  A,  No.  \i         Swinton,  Civil  Judge  of  Qantiir,  in  Original  Suit  No* 
o/i8gg-     3  of  1867. 

Mayne  for  the  appellant,  the  plaintiff. 

T&rthaadn'athi  A'yyangd/r  for  the  1st  and  2nd  respond- 
ents (1st  and  2nd  defendants). 

The  facts  sufficiently  appear  in  the  following 

JODOMENT  : — ^The  question  is  whether  the  Civil  Judge 

has  rightly  decided  that  a  suit  for  recovery  of  the  money 

due  upon  two  documents,  dated  August  1851,  is  barred  by  the 

Act  of  Limitations.    It  is  clearly  barred  unless  saved  by  the 

(«)  Present :— Holloway  and  Collett,  J  J. 
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exception  contained  in  Section  IX,  and  the  meaning  of  that  1870. 
exception  and  its  application  to  the  facts  of  this  case  are  the  j^^  ^^  ^^ 
points  for  our  determination.  The  first  part  of  the  Section  of  19^9. 
deals  with  the  conceahnent  by  fraud  from  the  plaintiff  of 
knowledge  that  there  is  a  right  of  action,  and  the  Section 
then  goes  on  "  if  any  document  necessary  for  establishing 
such  right  shall  have  been  fraudulentiy  concealed."  It 
seems  to  us  that  the  preceding  words  of  the  Section  show 
clearly  that  the  document  must  have  been  fraudulentiy 
concealed  from  the  knowledge  of  the  plaintiff;  he  must 
through  the  fraudulent  concealment  be  unaware  of  its  exist- 
tence,  and,  when  this  is  so,  the  statute  runs  against  the  per- 
son guilty  of  the  fraudulent  concealment,  or  accessary  thereto, 
from  the  time  at  which  plaintiff  had  the  means  of  producing, 
or  compelling  its  production,  if  it  is  a  document  necessary 
for  establishing  such  right  of  action.  The  facts  of  the  pre- 
sent case  are,  as  they  were  shown  in  Regular  Appeal  No. 
50  of  1861,  to  which  the  assignor  of  the  plaintiff  and  the 
obligor  were  both  parties,  that  in  execution  of  a  decree 
against  the  obligee's  mother  these  bonds  were,  in  conse- 
quence of  the  pressure  of  his  proceedings  and  the  terror  which 
they  created,  delivered  to  one  Putturi  Ananda  Bau,  now 
represented  by  the  24th  defendant. 

On  the  11th  February  1861  the  obligee  l»rought  her 
exdt  against  P.  Ananda  Rau  and  the  obligor  for  the  return 
of  the  documents  or  their  value.  Ananda  Bau  alleged  an 
assignment,  and  that  he  had  been  paid  off  by  the  obligor,  and 
the  obligor  answered  that  this  was  the  case,  and  that  the 
documents  had  been  mislaid.  The  Civil  Court  of  Gantiir 
decreed  for  the  plaintiff,  directed  the  delivery  up  of  the 
documents  or  payment  of  the  principal  with  interest  and 
costs,  and  this  Court  in  appeal  confirmed  that  decree.  Now, 
it  certainly  seems  to  us  that  this  is  no  case  of  concealed 
documents  within  the  meaning  of  this  Section.  It  is  a  case 
of  extorting  documents  by  illegal  pressure  from  the  bailee. 
The  documents  were  never  fraudulently  concealed  ;  they 
^were  wrongfully  extorted.  The  plaintiff's  documents  were 
not  fraudulently  concealed  from  her  knowledge.  Further,  if 
it  were  a  fraudulent  concealment,  we  are  of  opinion,  as  the 
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M^\     result  clearly  showed,  that  the   plaintiff  had  in  1861  the 
JK.  A,  No,  51  JJ^cans  of  comp^ng  their  production,  and  this  suit  for  the 
^f^^^^'     money  lent  would  be  barred  because  not  brought  within  six 
years  of  that  time  ;  these  words  in  the  alternative  furnish 
a  strong  support  to  the  construction  that  the  documents,  to 
'  be  within  the  exception,  must  be  fraudulently  c<mceQled 

from  the  knowledge  of  the  plaintiff  Moreover,  we  are  of 
opinion  that  the  documents  were  not  necessary  within  the 
meaning  of  the  Section.  In  one  sense  every  document  may 
be  said  to  be  necessary,  if  the  word  necessary  is  to  mean  any 
thing  which  it  would  be  more  prudent  to  be  provided  with. 
In  1861  the  execution  of  the  documents  was  admitted  ;  the 
defence  was  that  they  had  been  assigned.  Their  non-pro- 
duction was  almost  fatal,  not  to  the  plaintiff's  contention, 
but  to  that  of  the  defendants. 

No  reasonable  man  would  or  could  believe  that  the 
obligor  would  really  destroy  or  mislay  these  documents,  and 
the  Court  did  not  believe  it ;  and  if  the  plaintiff  had  at  that 
time  framed  her  suit  for  the  recovery  of  the  money,  she 
must  have  recovered.  It  is  easy  to  put  cases  in  which  the 
document  would  be  necessary,  as  in  the  case  of  a  will,  or  a 
codicil  fraudulently  concealed  from  the  knowledge  of  the 
legatee,  but  the  documents  in  the  present  case  do  not  seem 
in  themselves,  and  still  less  upon  the  facts  of  the  case,  to  be 
necessary  within  the  meaning  of  the  Section.  The  docu- 
ments are  only  evidence  of  the  obligation,  and  it  seems  diffi- 
cult to  see  when  the  statute  is  to  apply  if  such  documents 
are  to  be  declared  necessary. 

We  think,  therefore,  that  there  was  no  fraudulent  con- 
cealment at  all  within  the  meaning  of  the  Section  ;  that  if 
there  was,  it  was  not  a  fraudulent  concealment  of  documents 
necessary  within  that  meaning,  and  that,  if  both  these 
requirements  had  been  fulfilled,^this  suit  would  still  be  bar- 
red, because  in  1861  the  plaintiff  had  the  means  of  compel- 
ling their  production.  In'^our  opinion  this  appeal  shouUl  be 
dismissed  with  costs. 
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Speaial  Appeal  No.  455  of  1871. 

Challa  Pa'pi  Rbddi  and  Buoiher.. .  .Special  Appellants. 
Challa  Koti  Reddi  aliaa  Kotaff iL..8p€cial  Reepondent 

Suit  to  recover  a  share  of  the  property  of  the  plaintiff's  maternal 
grand&ther.  The  &ct8  found  were  as  follows. — Plaintiff's  mother  and 
1st  defendant's  mother  were  sisters,  daughters  of  one  M.,  who,  having  no 
male  issue,  selected,  in  pursuance  of  a  special  custom,  the  1st  defend* 
ant's  &ther  as  a  son-in-law  who  should  take  his  property  as  if  a  son. 
On  the  death  of  M.  the  Ist  defendant's  father  entered  into  posses*- 
sion  of  the  property  and,  afterwards,  during  the  minority  of  his  son  (1st 
defendant)  associated  wi^  himself  the  plmntiff,  on  prtuniee  of  a  sh^tfe. 
In  accordance  with  this  affreement  the  plaintiff  joined  the  1st  defend- 
ant's family  and  continued  for  many  vears  aiding  in  the  management 
and  improvement  of  the  propertv,  until,  a  short  time  before  the  present 
suit  was  brought,  the  1st  defendant  turned  the  plaintiff  out  of  doors 
and  refiised  to  give  him  the  promised  share.  Upon  these  ibots  MM,  b^ 
Hollow  AT  and  Innbs,  JJ.— That  the  Ist  defendant's  father  was  what  is 
called,  in  English  law,  a  purchaser,  and  had  all  the  powers  of  disposition 
existent  over  self-acquired  property.  That,  also,  there  was  a  complete 
adoption  or  ratification  of  the  f^ither's  contract  by  1st  defen^lant,  and 
that  he  ought  to  be  held  to  it 

By  Innbs,  J.>-That  the  right  of  1st  defendant's  father  to  dispose  of 
property  self-acquired  might  depend  upon  whether  1st  defendant  was  or 
was  not  in  being  at  the  d^  of  the  acquisition. 

THIS  was  a  Special  Appeal  against  the  decision  of  J.    _  ^^^ 
Wilkins,  the  Judge  of  the  Court  of  Small  Causes  at  Ma-  $.  a.  No,  455 
sulipatam,  on  the  Principal  Sadr  Amln s  side,  in  Regular     of^^^l^^ 
Appeal  Ifo.  b2  of  1871,  confirming  the  decree  of  the  Court  of 
the  District  Munsif  of  Gautur  in  Original  Suit  No.  142  of 
1868. 

The  suit  was  brought  for  the  recovery  of  moveable  and 
immoveable  property  woi*th  Rupees  996-1S-7,  and  falling  to 
the  ird  share  due  to  plaintiff  out  of  the  estate  of  Duggam« 
pudi  Musalireddiy  plaintiff's  maternal  grand-father^  now  in 
the  possession  of  1st  defendant 

The  plaint  set  forth  as  follows :— > 

*'Tbe  1st  defendant's  mother  JBakkammah,  and  the 
plaintiff's  mother  Subbamma  are  uterine  sisters.  The  1st  de- 
fendant's fisither  went  and  lived  (Illatam)  in  the  house  of 
their  father  Duggampudi  Musalireddi.    Subsequently  on  the 

0 

(a)  Present :— HoUoway  and  Inaes,  JJ. 
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1872.  extingoishmeDt  of  the  said  Musalireddi  s  family,  the  estate 
s.A.No.  465  ^®^  i'^to  the  possession  of  the  1st  defendant's  father,  who 
^f^^^^'  having  no  other  issue  than  the  1st  defendant,  and  having 
none  to  look  after  the  affairs  of  cultivation,  and  as  the 
plaintiff  also  was  an  heir  to  the  estate  of  the  said  Musalireddi 
by  virtue  of  his  being  Musalireddi's  daughter's  son,  took 
the  plaintiff  above  25  years  ago  on  the  condition  of  giving 
him  also  a  share  in  the  said  property.  The  plaintiff  there- 
fore continued  from  that  time  to  assist  the  1st  defendant's 
father  in  canying  on  cultivation,  &c.,  and  improved  thepro- 
pert}^  On  the  death  of  the  1st  defendant's  father,  a  dis- 
pute having  arisen  between  the  plaintiff  and  the  1st  de- 
fendant, the  plaintiff  dem^tnded  of  the  latter  his  share,  and 
the  Ist  defendant  executed  three  years  ago  a  kardmdma 
to  the  effect  that  the  plaintiff  should  reside  with  1st  defend- 
ant only  for  10  years,  and  that  afterwards  the  1st  defendant 
should  take  two  shares  to  himself  and  give  one  share  to 
plaintiff.  While  so,  the  1st  defendant,  about  15  or  20  days 
back,  unlawfully  turned  plaintiff  out  of  door  through  the 
instigation  of  the  2nd  defendant,  and  took  possession  of  the 
said  document.  The  plaintiff,  therefore,  sues  to  recover  his 
i  share,  according  to  the  terms  of  that  karamama  " 

The  1st  defendant  denied  the  plaintiff's  claim,  and  the 
fact  that  the  plaintiff  was  brought  to  his  (defendant's)  hou.se 
on  the  condition  of  giving  him  a  share,  as  also  the  fact  of 
the  f'execiition  of  a  karam&ma  agreeing  to  give  the  plain- 
tiff a  third  share,  and  alleged  that  as  the  existing  pro- 
perty came  to  his  possession  by  purchase,  the  plaintiff 
could  have  no  manner  of  right  thereto  ;  that  in  order 
to  liquidate  a  debt  contracted  from  him  (Ist  defendant) 
the  plaintiff  entered  his  (defendant's)  house  as  a  servant,  but 
was  driven  out  by  1st  defendant  for  bad  conduct,  and  that 
of  the  ground  and  houses  specified  in  the  plaint,  he  (1st 
defendant)  had  already  sold  some  to  the  2nd  defendant. 

The  2nd  defendant  stated  that  he  purchased  of  the  Ist 
defendant  two  pieces  of  land  four  years  ago  and  continued 
eincc  to  enjoy  the  same,  having  built  a  house  thereon, 
and  that  he  ought  not  to  have  been  included  in  the  suit. 
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The  District  Munsif  found  that  the  property  in  question,        1872. 
originally  belonged  to  Musalireddi,    That  the  Ist  defend-  s'a!^n1  455 
ant  8  father  had  succeeded  to  the  property  as  son-in-law,  by     ^-^^^^*- 
virtue  of  a  special  custom,  and  that  he  had  taken  the  plain- 
tiff into  his  house  and  executed  a  kahlrn&ma  promising  him 
a  share,  as  alleged  in  the  plaint    The  Munsif,  therefore,  ad- 
judged to  plaintiff  the  one-third  share  claimed  by  him  with 
costs  from  the  Ist  defendant,  declared  that  the  sale  to  the 
2nd  defendant  should  operate  only  against  the  dhare  of  the 
1st   defendant,   and    exonerated  the   2nd  defendant  from 
liability. 

From  this  decision  the  defendants  appealed. 
The  Principal  Sadr  Amin  in  his  judgment  said — 

"  The  preliminary  objection  urged  against  this  suit  is 
that  the  document  referred  to  by  the  plaintiff  in  support  of 
his  claim  not  having  been  registered,  it  cannot  be  taken  as 
evidence,  and  hence  the  plaintiff  ought  to  have  been  non- 
suited. 

This  document  was  not  produced,  but  is  alleged  to  have 
been  made  away  with  by  the  1st  defendant.  The  plaintiff 
allows  that  it  was  never  resristered. 


It  is  alleged  in  the  plaint'that  this  document  was  exe- 
cuted to  plaintiff  by  1st  defendant,  agreeing  that  plaintiff 
should  reside  with  him  for  10  years,  and  that  after  the  expi- 
ration of  that*term,  or  earlier  ic  case  of  dispute, the  plaintiff 
is  to  be  entitled  to  one-third  share  of  the  property  of  their 
mutual  maternal  grandfather,  Duggampudi  Musalireddi^ 
which  1st  defendant  inherited  from  his  father,  Musalireddi's 
son-in-law.  The  plaintiff  charges  1st  defendant  with  having 
turned  him  away  three  years  after  the  agreement,  and  hence 
sues  for  his  one-third  share,  according  to  the  terms  of  the 
said  written  agreement,  consisting  of  real  and  personal  pro- 
perty, the  former  of  which  exceeds  one  hundred  rupees. 

The  plaintiff  shows  by  his  plaint  that  he  also  had  a 
rights  by  being  a  grandson  of  Musalireddi,  to  a  shace  in  hln 
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^872.  said  property.  He  alleges  that  Musalireddi  from  domestic 
s.  A,  No.  455  bereavement  transferred  the  possession  of  his  property  to  his 
-  ^^-^^^^i.  son-in-law,  Ist  defendant's  father,  who,  having  no  one  else 
but  his  minor  son,  1st  defendant,  and  as  plaintiff  was  also 
an  heir  of  Musalireddi,  took  plaintiff  about  25  years  ago  on 
condition  of  giving  him  a  share  in  the  property,  and  that 
he  assisted  in  the  management  and  improvement  of  the 
property,  and  that  1st  defendant  executed  the  agreement 
sued  upon  after  the  death  of  his  father. 

There  is  no  doubt  that  the  agreement  referred  to  ought 
to  have  been  registered  under  Act  XVI  of  1864,  and  that, 
not  being  so  restored,  it  cannot  be  received  as  evidence, 
and  that  the  plaintiflTs  claim  so  fiur  as  it  is  supported  by 
that  document  cannot  stand. 

The  question,  then,  is  whether  the  plaintiff  has  not  a 
right  independent  of  the  document  referred  to,  i.  e.  of  his 
co-share  with  1st  defendant  as  Musalireddi's  grandson,  and 
as  orally  admitted  by  1st  defendant's  father  when  he  was 
admitted  into  the  family  twenty -five  years  ago,iand  by  the 
promise  of  a  share,  and  having  moreover  contributed  to- 
wards the  improvement  of  the  estate.  This  point  was  laid 
down  in  the  issues  by  the  Original  Court  and  the  evidence 
gone  into. 

The  1st  defendant  submits  that  the  plaintiff  cannot  sue 
as  Musalireddi's  heir,  as  his  daughters  are  still  alive. 

These  females  have  offered  no  objections  either  to  1st 
defendant's  or  plaintiff's  right  or  enjoyment  It  is  urged 
by  plaintiff  that,  in  the  absence  of  sons,  Musalireddi  took 
to  him  his  son-in-law,  to  whom  he  made  over  all  his  pro- 
perty, and  that  this  son-in-law,  in  consequence  of  his  own 
son,  the  1st  defendant^  being  a  minor,  and  in  consideration 
of  plaintiff  being  an  equal  co -sharer,  admitted  the  plaintiff 
into  his  family  on  a  promise  to  allow  him  a  share,  and  that 
plaintiff  joined  in  the  management  and  improvement  of  the 
estate  for  upwards  of  twenty  years. 

The  plaintiff  at  this  time  had  not  only  a  reversionary 
right  to  the  estate  through  his  mother,  but  was  at  once  taken 
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into  co-parcenary  with  the  son-in-law  of  Musalireddi  who        *872. 
had  been  entrusted  with  the  property,  with  the  promise  and  sTATNoriis 

engagement  to  allow  him  a  share.    This  has  been  clearly  — 9f^^^^' 

established  by  evidence  adduced  by  plaintiff  and  examined 
by  the  Court,  and  it  is  equally  proved  that  plaintiff  had, 
since  then  and  up  to  shortly  befoi'e  the  suit,  been  in  the  en- 
joyment of  the  property  with  the  Ist  defendant. 

Such  being  the  case,  the  document  upon  which  plaintiff   z^^^^^^^^^^rr^ 
bases  his  claim  was  merely  a  confirmation  of  a  previous  con-  (Q(\A<\p^-jk  ^;J 
tract  orally  entered  into  by  1st  defendant's   father.     By  \J^^ 
this  oral  contract,  independently  of  the  subsequent  docu-    ^^V^ 
ment,  the  plaintiff  possessed  a  share  of  the  property,  and  he 
has  been  in  the  enjoyment  of  his  share  conjointly  with  1st 
defendant,  although  without  a  regular.division,  until  he  was 
tamed  out  by  the  1st  defendant  a  few  days  before  institu* 
tion  of  the  suit. 

Hence  although  the  plaintiff  may  not  be  able  to  esta- 
blish his  share  by  the  written  document  of  1st  defendant, 
which  renewed  and  established  the  original  oral  contract 
entered  into  by  1st  defendant's  father,  the  plaintiff  does  not 
forfeit  his  right,  but  still  holds  his  share  by  virtue  of  the 
original  oral  contract,  the  proof  of  which  has  been  esta- 
blished by  witnesses  according  to  the  issue  framed  by  the 
Court,  which  right  he  might  have  claimed  at  any  time  so 
long  as  he  was  not  barred  by  adverse  possession,  which 
must  be  reckoned  from  the  time  he  was  turned  away  by  1st 
defendant.  Hence  his  claim  is  not  barred,  and  his  suit  for 
one-third  is  both  reasonable  and  just. 

Hence  there  is  no  ground  for  disturbing  the  finding  of 
the  District  Munsif,  and  his  judgment  is  therefore  confirm- 
ed, and  appellant  charged  with  costs." 

Against  this  decision  the  defendants  preferred  a  Special 

Appeal, 

Sloan  for  the  special  appellants,  the  defendants, 

J.  H,  S.  BraTiBon  for  the  special  respondent,  the 
plaintiff. 
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1872.  The  Court  delivered  the  following  judgments. 

January  6.  o  J      e  » 


s,  A.  A'o.  465         HOLLOWAY,  J- — The  objection  that  the  oral  agreement 

'—'  is  not  found  to  have  specified  the  share  is  of  no  weight.     In 

the  absence  of  such  specification,  the  meaning  is  plainly — 
**  I  admit  you  to  the  rights  of  a  co-sharer." 

The  finding  is  that  defendant's  father  obtained  his 
rights   in  pursuance  of  a  special  custom   which  entitled 
Musalireddi  to  select  a  son-in-law  who  should  take  his  pro- 
perty as  if  a  son.    The  custom,  therefore,  amounts  to  a  power 
of  disposition  inconsistent  with  the  ordinary  rules  of  law. 
It  is  further  found  that  during  the  minority  of  the  1st  de- 
fendant, his  father  associated   with   himself  the  present 
plaintiff  on  promise  of  a  share,  and  that  the  plaintiff  has,  in 
accordance  with  the  agreement,  been  in  the  family  ever 
since  aiding  in  its  management  and  improvement.     The 
first  question  is  whether  a  person,  so  coming  in  by  exception 
to  the  ordinary  rule  of  inheritance,  is  thereby  placed  in  the 
position  of  a  son,  who  at  his  birth  becomes  a  joint  tenant, 
with  all  the  rights  of  such  a  son  and  with  all  the  restrictions 
upon  alienation  which  would  exist  as  to  his  own  son  if  it 
had  been  an  estate  of  inheritance.     It  seems  to  me  that  no 
such  restriction  upon  the  powers  of  Musalireddi  was  cre- 
ated by  his  following  the  custom.    It  was  suggested  by  Mr. 
Sloan,  who  always  by  his  careful  research  assists  the  Court 
in  matters  of  this  kind,  that  the  custom  is  the  offspring  of 
the  doctrine  of    the  appointed  daughter.    The   power  of 
complete  disposition  as  against  both  a  widow  and  daughters, 
has,  rightly  or  wrongly,  been  upheld,  and  there  would  be 
great  difficulty  in  saying  that  the  son-in-law  so  affiliated 
could  be  in  a  better  position.    It  would  certainly  not  be  in 
accordance  with  legal  logic  to  apply  to  this  exceptional  heir, 
doctrines  derived  from  the  ordinary  system  from  which  it 
is  a  derogation.     There  is  nothing  illogical  in  saying  that  the 
person  so  affiliated  shall  inherit  all  of  which  the  atfiliator 
died  possessed,  but  that  he  does  not  and  cannot  stand  in 
the  same  position  as  one  who  became  a  joint  tenant  at  the 
instant  of  birth. .  It  seems  to  me  that  the  1st  defendant's 
father  was  what  we  should  in  English  law  call  a  purchaser. 
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and  that  he  had  all  the  powers  of  disposition  existent  over  1872. 
self-acquired  property.  I  am  quite  aware  that  there  is  a  sTATNoTiE^ 
doubt  of  the  power  of  a  father  to  alienate  even  self-acquired  0/^^71, 
real  property,  but  the  tendency  of  the  decisions,  in  accord- 
ance with  reason,  is  to  put  all  property  upon  the  same  foot- 
ing. My  conclusion,  therefore,  upon  this  part  of  the  case  is 
that  a  person  succeeding  to  property  by  virtue  of  this 
customary  rule  and  in  supersession  of  the  ordinary  rules  of 
law  is  a  self-acquirer,  and  that  the  obligation  of  the  father 
is  one  which  the  son  is  bound  to  satisfy,  and  that  in  so  decid- 
ing the  Lower  Court  is  right  :  were  it  otherwise,  on  the 
findings  that  the  plaintiff  in  accordance  with  the  contract 
did  join  the  family  and  did  labour  for  many  years,  that  the 
son  on  the  death  of  the  father  took  the  benefit  of  those  ser- 
vices and  allowed  their  continuance,  I  should  feel  great  diffi- 
culty in  saying  that  there  was  not  a  complete  adoption  and 
ratification  of  the  father's  contract,  from  which  it  would  be 
fraudulent  now  to  seek  an  escape.  As  to  that  portion  of 
the  decree  which  declares  that  the  portion  sold  is  to  be  in- 
cluded in  Ist  defendant's  share,  it  is  impossible  to  say  whe- 
ther it  is  right  or  wrong.  It  will  be  right  if  the  act  was 
that  of  1st  defendant  alone,  and  if  he  has  taken  the  whole 
of  the  proceeds,  wrong  if  the  sale  was  made  with  the  assent 
of  the  plaintiff  while  he  was  living  in  communion.  To  de- 
termine whether  the  decree  should  be  modified  on  this 
point,  I  think  that  the  following  issues  should  be  referred : — 

(1.)  Was  the  sale  made  before  or  after  the  severance 
of  the  communion  by  the  act  of  the  1st  defendant  ? 

(2.)  If  before,  was  the  sale  made  either  with  the  plain« 
tifi's  assent  or  for  proper  family  purposes  ? 

Ikves,  J. — I  agree  entirety  as  to  the  view  of  the  right 
acquired  by  1st  defendant's  father  through  affiliation  to 
Musalireddi.  But  with  regard  to  the  power  of  1st  defend- 
ant's father  to  dispose  of  property  self  acquired,  I  think 
the  right  to  do  so  may  depend  upon  whether  1st  de- 
fendant was  or  was  not  in  being  at  the  date  of  the  acquisi- 
tion as,  at   present,  it  appears   to  me,  upon   the  texts  of 
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1872.  Hindu  Law  which  apply  to  the  sabject,  that  by  birth  a 
S  A  No  455  ^^  acquires  an  inchoate  right  in  what  even  at  that  date 
0/^^71-  belongs  to  the  febther,  whether  self-acquired  or  famUy  pro- 
perty. But  I  agree  that,  according  to  the  findings,  there 
was  a  complete  adoption  or  ratification  of  the  father's  eon* 
tract  by  1st  defendant,  and  that  he  ought  to  be  held  to  it. 
Plaintiff*  is  therefore  a  co-sharer  in  the  property,  and^  for 
the  solution  of  the  other  questions  in  the  case,  I  agree 
in  the  issues  proposed  by  Mr.  Justice  HoUoway. 


SpeciaZ  Appeal  No.  78  of  1871. 

Vbnkatara'yar  and  two  others Special  Appellants* 

Sri'niva'sa  A'yyanqa'b  and  5  others... Special  Eespondenta. 

It  is  not  competent  to  the  Archakas  of  a  Pagoda  of  their  own 
authority  to  make  an  alienation  for  the  purpose  of  altering  the  form  of 
worship  in  the  Pagoda,  or  in  contemplation  of  such  alteration.  Any 
assignment  of  the  office  must  carry  with  it  the  duty  of  continuing  the 
form  of  worship  hitherto  observed. 

1872.       QFECIAL  Appeal  against  the  decision  of  W.  Hodgson,  the 
J/^nvary  24.   ^    Acting  Civil  Judge  of  Cuddalore,  in  Regular  Appeal 

0/1871.      No.  195  of  1867,  confirming  the  decree  of  the  Court  of  the 

Principal  Sadr  Amin  of  Cuddalore  in  Original  Suit  No.  5 

of  1866, 

This  was  an  action  for  the  recovery^of  the  office  of 
Archakan  (priest)  and  Stanigan,  and  certain  m&uiam  lands 
and  other  property  attache(]k  to  Latchmi  Narayana  Ferumal 
Kovil  in  the  village  of  Add^,  and  also  for  the  Pagoda  itself. 

The  plaintiffs  stated  that  the  temple  in  question  was 
founded  by  their  ancestors^  and  that  the  management  thereof 
and  its  endowments,  together  with  the  offices  of  Archakan 
and  Stanigan,  were  since  vested  in  their  family,  and  that  in 
1 863  the  first  defendant  made  an  unlawful  alienation  thereof 
to  the  prejudice  of  their  (plaintifi^s)  interests.  Hence  this 
suit. 

The  1st  defendant  was  declared  ex-parte. 

[a.)    Present  i—Innes  and  Kinderslevj  ^ J, 
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The  and,  3rd  and  4th  defendants  denied  the  plaintiff's       1872. 
claim  in  toto  and  contended  that  the  management  of  the  s^'Tlh^^h 
temple  and  its  endowments  always  vested  in  their  family,    ^1871. 
and  that  the  offices  of  Archakan  and  Stanigan  were  assigned 
to  them,  under  Exhibit  V,  by  the  defendants  1  and  6. 

The  6th  defendant  replied  that  he  did  not  relinquish 
his  right  and  interest  in  the  pagoda  in  favor  of  the  2nd,  8rd 
and  4th  defendants,  though  his  brother  the  first  defendant 
did  so. 

The  6th  defendant  alleged  that  he  had  a  right  of  occu- 
pancy in  respect  of  three  quarters  of  a  k4ni  of  miniam 
land  in  his  possession. 

The  Court  of  First  Instance  dismissed  the  1st  plaintifTs 
claim  as  being  altogether  unsupported  by  any  eviflence, 
and,  disallowing  that  part  of  the  claim  set  up  by  the 
2nd  and  3rd  plaintiffs  which  related  to  the  pagoda  and  its 
endowments,  awarded  to  them  "  a  two-sixth"  share  in  res- 
pect  of  the  office  of  Archakan  of  the  said  temple,  with  costs. 

From  this  decree  both  parties  appealed. 

The  CSvil  Judge  delivered  the  following  judgment : — 

*'  The  principal  point  to  be  determined  in  these  appeals 
seems  to  be  whether,  as  regards  the  2nd  and  3rd  plaintiffii, 
sons  of  the  5th  defendant,  the  alienation  by  their  fathe  r 
and  the  1st  defendant  his  brother  was,  without  their  consent, 
made  for  a  purpose  justified  by^  Hindu  Law  as  a  legal  ne- 
cessity for  the  benefit  of  the  family,  and  so  binding  on  th  e 
sons,  or  whether  such  alienation  was  in  fact  and  in  law  a 
mere  surrender  on  the  part  of  their  father  (the  present  5th 
defendant)  and  their  uncle  (the  1st  defendant  in  this  suit)  of 
their  respective  shares  of  an  office  hereditary  in  this  undi« 
vided  family.  In  the  absence  of  any  proof  as  to  the  existence 
of  any  such  necessity,  the  Lower  Court  was  right  in  viewing 
the  alienation  by  the  1st  and  5th  defendants  as  affecting 
their  respective  shares  alone,  and  in  awarding  to  the  2nd  and 
3rd  plaintiffs  the  proportion  of  shares  to  which,  as  sons  of 
the  5th  defendant,  they  would  be  legally  entitled  on  a  divi- 
sion enforced  by  a  suit,    The  question  of  the  ownership  of 
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1872.  the  Pagoda  at  Add6r  having  been  detennined  in  Original 
^7^^  Suit  No.  215  of  1831  on  the  file  of  the  Assistant  Judge,  which 
'of'iS7i.  was  confirmed  in  Appeal  Suit  No.  11  of  1883  by  the  Civil 
Judge  of  Chingleput,  as  vesting  in  the  Tengala  sect,  the 
plaintiffs,  who  are  admittedly  of  the  Yadagalay  sect,  are 
estopped  from  advancing  their  claim  to  the  pagoda.  The 
only  remaining  question  is  whether  the  1st  plaintiff*,  by 
reason  of  his  relationship  to  the  2nd  and  3rd  plaintiff,  is  en- 
titled to  any  share  in  the  office  of  Archakan  in  this  parti- 
cular temple ;  but  admitting  him  to  be  so,  it  seems  clear  from 
the  evidence  that  he  has  lost  such  right  by  the  lapse  of  time 
during  which  he  has  allowed  it  to  be  in  abeyance,  having 
for  more  than  12  years  taken  no  part  in  the  conduct  of 
worship  in  the  pagoda.  The  2nd,  3rd  and  4th  defendants 
admitted  in  their  statements  that  the  1st  defendant  and  his 
father  before  him  were  appointed  by  their  (2nd,  3rd  and  4th 
defendants)  ancestors  to  the  office  of  Archakan,  and  how- 
ever distressing  this  may  be  to  their  feelings  under  the 
existing  state  of  rivalry  between  them,  the  rights  of  the 
2nd  and  3rd  plaintiffs  cannot  be  disturbed  or  ignored  on 
that  account.  The  decree  of  the  Lower  Court  is  therefore 
confirmed  and  the  appeals  in  both  cases  dismissed  with 
costs." 

The  plaintiffit  preferred  a  special  appeal  against  this 
decision. 

At  the  1st  hearing  of  the  appeal  (I8th  August  1871) 
the  following  issues  were  referred  to  the  Lower  Appellate 
Court. 

(1.)  Whether  the  duties  of  the  office  of  Archakan  have 
hitherto  been  performed  and  the  emoluments  of  the  office 
received  by  one  member  of  the  plaintiffs  and  1st  and  5th 

defendants'  jbmily,  or  by  several  members  jointly  or  alter- 
nately? 

(2.)  Whether  the  rightfiil  holder  or  holders  of  the 
office  for  the  time  being  have  the  right  of  assigning  it  to 
strangers  ? 

The  Civil  Judge  found  upon  the  1st  issue—*'  that  the 
duties  of  the  office  of  Archakan  have  been  performed,  and 
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the emalumento   of  the  office  received  by  the  Ist  and  6th       ^®^^o* 
defendants  jointly."  And  upon  the  second  issue — "  that  while  ^.  a.  No,  78 
the  rightful  holder  or  holders  for  the  time  being  of  the  office     <^f^^'^^'  , 
of  Archakan  have  the  right  of  assigning  it  to  strangers,  such 
strangers  must,  from  the  nature  of  the  office,  be  of  the  same 
denomination  or  sect,  and  as  vendees  are  merely  entitled  to, 
and  concluded  by,  what  the  vendors  have  a  good  title  to 
sell ;  and  that  the  continuance  of  such  rites   and  ceremonies 
as  may  have  already  been  prescribed  for  observance,  and 
appertain  and  are  essential 'to  the  priestly  office  in  this 
temple,  must  be  a  condition  precedent  to,  or  rather  is  in- 
herent in,  such  sale." 

This  day  the  case  came  on  again  for  hearing.  1872. 

January  24 .' 

Johnstone  for  the  special  appellants,  the  plaintiffs. 

Sanjiva  Raw  for  the  2nd  and  3rd  special  respondents, 
the  2nd  and  3rd  defendants. 

The  Oourt  delivered  the  following 

Judgment  : — ^The  Civil  Judge  has  now  found  upon  the 
issues  referred  to  him  that  the  Ist  plaintiff's  office  as  Archa- 
kan was  limited  to  Karunguli,  and  that  the  piija  at  the 
Pagoda  at  Addur  was  ordinarily  performed  by  the  1st  de* 
fendant,  assisted  occasionally  by  the  5th  defendant,  the 
father  of  the  2nd  and  3rd  plaintiffs.  Also  that  though  the 
office  and  emoluments  of  the  Archakan  may  be  alienable,  it 
has  not  been  shown  that  any  such  sale  as  would  change  the 
form  of  worship  has  ever  taken  place. 

The  Civil  Judge  has  further  found  that  the  2nd,  3rd 
and  4th  defendants,  immediately  after  purchasing  the  office 
of  Archakan  from  the  Ist  and  5th  defendants,  endeavoured 
to  supplant  the  previous  Yaikunsum  form  of  worship  by  a 
service  in  accordance  with  the  Pancharatrum  formulary. 
And  it  further  appears  that  such  change  of  the  form  of 
worship,  if  made  every  month  as  contemplated  by  the 
decrees  of  the  Courts  below,  would  be  very  inconvenient 
and  expensive. 
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1872.  It  is  unnecessary  for  the  purposes  of  this  decision  to 

's  A^o. 78  ^Ictormine  whether  the  office  of  Archakan  is  in  any  case 
of^^'^^'  alienable.  We  are  clearly  of  opinion  that  it  is  not  competent 
to  the  Archakas  of  their  own  authority  to  make  an  aliena- 
tion for  the  purpose  of  altering  the  form  of  worship  in  the 
pagoda,  or  in  contemplation  of  such  alteration.  Any  assign- 
ment of  the  office  must  carry  with  it  the  duty  of  conti- 
nuing the  form  of  worship  hitherto  observed.  The  2ndy  3rd 
and  4th  defendants  in  this  case  have  evidently  purchased 
the  office  with  the  intention  of  making  a  very  important 
alteration  in  the  service  of  the  temple ;  and  we  think  that 
their  purdiase  for  such  a  purpose  ought  not  to  be  allowed* 

On  the  other  hand  we  do  not  see  how  the  plaintiffs, 
upon  the  fieicts  found,  can  be  entitled  during  the  life  of  the 
Ist  and  6th  defendants  to  a  larger  share  than  the  Courts 
below  have  decreed  to  them. 

We  shall,  therefore,  modify  the  decree  of  the  Civil  Court 
by  declaring  the  alienation  of  the  office  of  Archakan  of  the 
pagoda  in  question  with  the  lands  and  emolument  attached 
to  that  office  to  the  2nd,  3rd  and  4th  defendants  invalid. 
We  think  that  the  plaintiff's  costs  in  this  Court  and  in  th^ 
Civil  Court  should  be  borne  by  the  first  five  defendants. 
The  order  of  the  Principal  Sadr  Amin  as  to  the  costs  in  his 
Court  may  stand. 
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Slppellate  i^nruB^trttoti.  (a) 

Begular  Appeods,  Noa.  126  of  1870  and  2  of  1871. 

J.  D,  Robinson,  Esq.,  Collector  oi\A'ppelUml    in 

North  Arcot j      No.  126. 

Manivam  Narasimma  Gaundan  and )  Appellants  in 
2  others J      No.  2. 

versus 

The  tank  used  for  the  irrigation  of  the  plaintiffs'  village  was  sup- 
plied in  part  by  rain  water  famng  on  the  lands  of  the  village  occupied 
oy  defendants  9  to  17,  and  the  bund  of  the  tank  used  formerlv  to  throw 
back  the  waters  so  flowing  into  the  tank  on  to  the  lands  of  defendants, 
where  it  remained  till  gradually  drawn  off  into  the  area  of  the  tank. 
Defendants  9  to  17,  through  the  agency  of  the  Government,  relieved 
themselves  of  this  inconvenience  by  mwng  a  work  for  draining  off  the 
water  so  periodically  thrown  back  upon  their  land.  A  channel  was  also 
constructed  for  conducting  a  supply  of  water  to  the  plaintiffs'  tank. 
Plamtiffs,  however,  claimed  to  have  the  former  state  of  things  restored, 
on  the  ground  that  they  had  a  prescriptive  right  to  throw  back  the  water 
on  to  ctefendants'  lands  and  to  keep  it  there  till  required  for  use.  JIM, 
that  there  was  here  no  object  over  which  a  right  could  be  acquired 

THESE  were  Regular  Appeals  against  the  decision  of  C.  O.       1872. 
Plainer,  the  Acting  Civil  Judge  of  Chitttir,  in  Origmal  jO^^TiTa 
Suit  No.  i6  of  1868.  <^V!^o^ 

2  0/1871, 

The  suit  was  brought  to  establish  plaintiffs'  right  to 
retain  on  certain  lands,  attached  to  Sidhanti  village,  a  sup- 
ply of  water  for  the  use  of  their  tank  of  Avalur,  to  cause  the 
removal  of  a  bund  and  tunnel  recently  erected  by  orders  of 
the  1st  defendant,  and  to  recover  from  defendants  a  sum 
of  Rupees  600  on  account  of  the  loss  of  produce  sustained  by 
plaintiffs  in  1867,  in  consequence  of  defendants'  acts. 

The  plaint  alleged  that  the  plaintiffs'  lands  were  irri- 
gated by  a  tank  to  the  west  of  the  village ;  that  the  defend- 
ants 9 — 17 who  lived  at  Sidhanti  possessed  30  k&nis  ofnanjah 
lands  in  front  of  the  bed  of  the  said  tank ;  that  according  to 
long  prevailing  usage  these  lands  were  only  to  be  cultivated 
when  the  said  tank  was  dry  ;  that  when  the  tank  was  full 
the  said  30  kanis  of  nanjah  land  retained  water  to  a  depth 
varying  from  1  to  1^  yards  ;  that  surplus  water  from  the 

(tf)    Present  ; — Holloway  and  Inncs,  JJ, 
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1872.  villages  of  Earevedu  and  Sidhanti,  lying  west  of  ihe  said 
R,A.No».  126  ^^^^^  flowed  to  the  said  tank  and  to  plaintiff's  channel  and 
%  ^T\m\^  contributed  to  the  irrigation  of  plaintiffs'  nanjah  lands  > 
that  defendants  9 — 17  by  permission  of  defendants  1 — 4», 
and  with  the  assistance  of  defendants  5 — 8,  raised  a  bund 
east  and  north  of  their  nanjah  lands,  and  also  built  on  the 
north  a  tunnel  about  3  feet  x  3  feet,  thereby  causing 
the  water  obstructed  by  the  bund  to  empty  itself  into  the 
channel  of  another  tunnel  instead  of  flowing  as  usual  into 
the  plaintiff's  tank  : 

That  these  acts  on  the  part  of  defendants  were  opposed 
to  long  prevailing  usage  and  prejudicial  to  plaintiff's  right : 

That  the  execution  of  the  said  works  was  commenced 
in  October  and  finished  in  December  1867  : 

That  the  defendants  by  their  acts  caused  a  decrease 
of  two  months'  supply  in  the  usual  quantity  of  water  retain- 
ed by  the  tank,  and  that  serious  damage  and  loss  had 
accrued  to  plaintiffs  : 

That  the  plaintiff's  objections  to  the  said  works  were 
disregarded  by  defendants  1 — 4  who  assisted  the  defendants 
9 — 17  in  depriving  plaintifis  of  their  rights : — 

And  the  plaintifis  prayed  that  a  decree,  might  be  passed 
directing  the  removal  of  the  said  bund  and  tunnel,  establish- 
ing plaintiffs'  right  to  retain  in  the  said  30  k4nis  of  nanjah* 
in  front  of  the  bed  of  their  tank,  a  supply  of  water  varying 
from  1  to  1}  yards  height,  and  their  right  to  receive  into  the 
said  tank  and  into  their  channel  the  surplus  water  fiowing 
as  usual  from  the  villages  of  Sidhanti  and  Karevedu  through 
the  said  nanjah  lands ;  and  adjudging  defendants  to  pay  plain- 
tiffi  a  sum  of  Bupees  600  with  costs  and  further  interest. 

The  1st  defendant  (the  Collector  of  the  District)  put  in 
a  written  statement  to  the  following  effect ; — Ist,  He  denied 
that  the  plaintiffs  had  suffered  or  would  suffer  any  damage 
by  the  embankments  and  sluice  of  which  they  complained ; 
2nd,  he  asserted  that  these  works  were  necessary  for  the  pro- 
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taction  of  lands  in  Sidhanti ;  3rd,  that  even  if  any  loss  of  water    .  ^^'^^ . . 

Jnwncury  26* 

were  caused  to  plaintiffs  by  these  works  (which  the  Ist  de*  r.a.No».va^ 
fendant  denied)  a  full  equivalent  would  be  given  by  a  channel  ^^^  o/ u ri!* 
which  had  recently  been  made  to  the  Avalur  tank  from  the 
Palar  anicut  through  lands  belonging  to  villagers  of  Sidhan- 
ti ;  and^  4th,  that  the  Government,  as  owner  of  sources  and 
works  of  irrigation,  had  a  right  to  exercise  their  control  for 
the  benefit  of  the  public,  and  in  this  case  they  had  done  so 
without  causing  damage  to  the  plaintiffii,  and  he  therefore 
prayed  that  the  suit  might  be  dismissed  with  costs. 

The  2nd  defendant  prayed  to  be  released  from  the  suit, 
pleading  that  he  had  acted  throughout  under  the  orders  of 
Ist  defendant,  his  superior  officer. 

The  defendants  5 — 7  in  their  joint  written  statement 
supported  the  plaintiffs*  claim. 

The  defendants  9 — 17  put  in  a  written  statement  in 
which  they  alleged  that  the  plaintiffs  had  no  right  to  sue 
for  the  removal  of  the  tank  and  bund  referred  to  in  the  plaint  - 
that  when  the  tank  in  Avalur  was  supplied  by  only  one 
spring-channel  and  had  a  scanty  supply  of  water,  some  of 
the  cultivable  lands  of  these  defendants  lying  in  front  of  the 
bed  of  the  tank  were  immersed  in  water  to  the  depth  of  half 
a  yard,  hut  that  the  water  used  to  run  off  through  the  Vettu 
Hadei  of  the  said  tank  ;  that  there  was  no  obstruction  to 
the  cultivation  of  60  and  odd  cawnies  in  front  of  the  bed  of 
the  said  tank ;  that  about  10  years  ago  Government,  in 
order  to  give  a  full  supply  of  water  to  the  said  tank,  and 
at  the  request  of  the  people  of  Avalur,  newly  constructed  a 
channel  along  the  north  side  of  the  cultivable  lands  of 
Sidhanti  and  filled  up  the  Vettu  Madei  of  the  said  tank  ; 
that  as  no  bank  was  raised  to  this  channel  the  water  over- 
flowed the  lands  of  these  defendants,  left  sandy  deposits,  and 
greatly  injured  the  crops ;  that  the  said  channel  abun- 
dantly and  quickly  supplied  the  said  tank  with  water ;  that 
in  consequence  of  the  increased  supply  of  water  thus  afford* 
ed  the  water  overflowed  the  tank  and  flooded  the  lands  of 
these  defendants  thereby  causing  them  considerable  loss ; 
that  the  people  of  Sidhanti  made  many  complaints  to  the 
revenue  authorities ;  that  they  inspected  the  spot  and  passed 
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1872.       orders,  in  pursuance  of  which  and  of  the  deposition  given  by 

a  ^A  1^09  186  d®fe>^<iw^*8  6 — 8,  the  principal  ryots  of  Avalur,  the  Engi- 

ofiBiOand  neer  Officers  constructed  the  tunnel  and  bank  referred  to 

2  of  1871 

'—  in  the  plaint ;  that  these  works  caused  no  decrease  in  the 

supply  of  water  in  the  Avalur  tank^  nor  any  loss  of  cultiva- 
tion ;  that  the  amount  of  damages  claimed  by  plaintiffs  was 
excessive. 

The  following  issues  were  settled. 

I.  Whether  the  plaintiffs  are  possessed  of  the  right  to 
retain  water  in  the  nanjah  land  of  defendants  situated  in 
front  of  the  bed  of  plaintiffs'  tank  at  Avalur  and  to  receive 
into  the  said  tank  and  into  plaintiffs'  channel  the  surplus 
water  flowing  from  the  villages  of  Sidhanti  and  Karevedu 
through  defendants'  nanjah  lands. 

II.  Whether  the  erection  of  the  bank  and  the  con- 
struction of  the  sluice  referred  to  in  the  plaint  have  created 
a  disturbance  of  the  said  rights. 

III.  Whether  the  1st  defendant  as  the  representative 
of  Government  was  legally  entitled  to  erect  the  said  bank 
and  to  construct  the  said  sluice. 

lY.  Whether  the  plaintiffs  in  consequence  of  the  erec- 
tion of  the  said  bank  and  the  construction  of  the  said  sluice 
have  sustained  any  loss,  and  if  so,  what  amount  of  damages 
are  they  entitled  to  recover  from  the  defendants. 

The  judgment  of  the  Civil  Judge  contained  the  follow- 
ing :— 

**  Upon  the  1st  Issue. — During  the  argument  it  was  ad- 
mitted by  defendants'  vakil  that  the  plaintiffs  were  possessed 
of  the  rights  claimed  by  them,  and  indeed  the  evidence  oral 
and  documentary  on  both  sides  abundantly  proves  that  from 
time  immemorial  the  plaintiffs  have  been  possessed  of  and 
enjoyed  those  rights. 

The  Exhibit  A,  which  is  a  document  executed  by  the 
inhabitants  of  Sidhanti,  defendants'  village,  in  1815, 
showing  the  then  existing  usage  which  regulated  the  distri- 
bution of  water  to  the  lands  in  their  village,  proves  that  at 
that  time  the  inhabitants  of  plaintifls'  village  were  in  pos- 
session of  the  rights  which  they  now  seek  to  establish  by  a 
decree  of  this  Court, 
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It  is  clear,  then,  that  at  some  time  previous  to  1815  the       1879. 
plaintifis  or  their  ancestors,  the  owners  of  the  taluq  of  Avalur,  'SnTNoiriS's 
had  acquired  over  a  certain  portion  of  the  lands  of  ^dhanti   ®/  J5\^87  f^ 
the  right  to  compel  the  owners  thereof  to  allow  the  surplus " 
water  to  remain  on  those  lands  and  to  flow  uninterruptedly 
thence  into  the  tank  of  Avalur. 

It  is  equally  clear  that  from  1815  up  to  1866  the  plain- 
tiffs  uninterruptedly  enjoyed  the  right  which  they  had  pre^ 
viously  acquired  I  find,  therefore,  the  first  issue  in  favor 
of  the  plaintiffs " 

"  It  is  clear  from  the  report  made  by  the  Head  Assis- 
tant Collector  that  the  whole  of  the  30  k&nis  of  land  of 
Sidhanti  will  be  most  effectively  drained  by  the  newly 
constructed  tunnel,  and  it  is  also  clear  from  the  evidence 
that  the  water  so  drained  instead  of  flowing  into  the  plain- 
tiff's tank  will  make  its  way  into  the  tank  of  Perumbuli- 
pakam* 

I  am  of  opinion,  therefore,  that  the  tunnel  and  so  much 
of  the  newly  erected  bank  complained  of  as  is  marked  in  the 
plan  '*  C,"  '*  B"  havecaused  a  substantial  injury  to  the  plain- 
tiffs, and  on  the  second  issue  I  find  in  their  favor." 

The  Srd  Issue. 

Here  I  find  myself  fsyce  to  face  with  a  most  difficult 
question.  I  can  find  no  judicial  decision  to  govern  the  case, 
and  I  am  not  referred  to  any  Legislative  enactment  con* 
ferring  on  the  Collector,  as  the  representative  of  Govern- 
menty  the  powers  for  which  1st  defendant  contends  in  the 
4th  para,  of  his  written  statement 

In  a  case  recently  decided  by  the  High  Court  (RegvZav 
Appml  122  of  1868, 5  M.  H.  C.  R  6),  the  Chief  Justice  in 
his  judgment  remarked  ''  however  lawful  the  exercise  of 
such  a  power  (the  power  which  1st  defendant  seeks  now  to 
establish)  may  be  in  regulating  the  distribution  of  water 
amongst  Kyotwdxi  villages  held  immediately  of  the  Govern^ 
ment,  or  to  the  lands  of  proprietors  or  their  tenants  whose 
enjoyment  of  it  is  simply  permissive,"  &c.,  &c.,  and  Mr.  Justice 
lones  ia  Jbis  judgment  in  the  same  case  makes  somewhafe 

6 
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l^T'*       siiiiilar  remarks,  though  he  restricts  the  exercise  of  this 

SmfoTuH  power  to  cases  in  which  rights  have  not  as  yet  been  acqnirecL 

V^Wn^  '^^  *^®  " obiter  dicta,"  but  with  the  restriction  imposed 

^  by  Mr.  Justice  Innes,  I  believe  they  are  most  valuable  guides 

to  enable  me  to  arrive  at  a  correct  decision  on  this  ''  vezata 

qusestio." 

No  doubt,  where  existing  rights  are  not  disturbed.  Go- 
vernment has  the  power  to  regulate  the  distribution  of 
water  amongst  Ryotw4ri  villages,  but  in  my  opinion  they 
have  not  the  right,  when  so  distributing  it,  to  interfere  with 
and  destroy  existing  rights. 

Special  legislation  was  considered  necessary  to  confer 
on  Collectors  the  power  to  take  up  land  even  though  wanted 
for  public  purposes.  If  the  Government  has  not  the  power 
to  interfere  with  or  determine  existing  rights  in  land  with- 
out  a  special  enactment,  I  think  it  may  fairly  be  reasoned 
that  without  such  special  enactment  Qovernment  could  not 
prejudicially  interfere  with  or  destroy  existing  rights  to  the 
use  of  water. 

In  the  present  case  the  1st  defendant  has  by  the  erec« 
tion  of  the  bund  B  to  C,  and  the  construction  of  the  tunnel* 
wholly  extinguished  an  easement  which  plaintiffs  had  ac- 
quired on  the  lands  of  defendants  9 — 17,  simply  because 
those  defendants  said  to  him  "  the  burthen  imposed  on  us 
by  the  easement  is  heavy,  remove  it,  we  pray,  from  us," 
and  without  any  consideration  for  the  plaiatifTs  rights  he 
did  remove  it 

It  may  be  that  it  would  be  advisable  to  invest  Collectors 
with  the  absolute  power  claimed  by  1st  defendant,  but  in 
the  present  state  of  the  law  I  am  of  opinion  that  they  have 
no  such  power,  and  that  in  this  case  the  Ist  defendant  by 
the  erection  of  the  bund  and  constmction  of  the  sluice  to  the 
prejudice  of  the  existing  rights  of  plaintiffs  acted  **  vltrk 
Vires.*'    On  the  8rd  issue,  therefore,  I  find  for  the  plaintiffs. 

The  Uh  issue. 

I  am  of  opinion  that  the  plaintiflb  have  failed  to  make 
out  their  ease.    I  don't  think  that  the j  have  satisfactorily 
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proved  that  the  decrease  in  cultivation  which  from  the       187S. 
account  "  G"  undoubtedly  occurred  in  1867,  was  owing  to  Jt  a^n^.  lis 

the  construction  of  the  works  complained  of.  ^^VP^^'^ 

^  2  0/1871.  . 

That  year  was,  undoubtedly,  a  most  unfavorable  one  for 
cultivation  everywhere  owing  to  the  diminished  rain-fall, 
and  I  believe  that  the  decrease  of  cultivation  may  well  be 
attributed  to  causes  over  which  the  defendants  had  no 
control 

The  result  of  the  case  is  that  a  decree  is  passed  declar-* 
iDg  that  the  plaintiffs  are  entitled  to  the  rights  claimed  in 
the  plaint  and  directing  the  removal  of  the  tunnel  and  so 
much  of  the  bank  complained  of  as  is  marked  in  the  plan  B 
to  C.  The  plaintiff's  claim  for  damages  is  dismissed.  The 
proportionate  costs  incurred  by  plaintifis  will  be  borne  by 
defendants  9-17. 

The  1st  defendant  will  bear  his  own  costs." 

The  1st  defendant  appealed  in  R.  A.  No.  126  of  1870, 
and  the  9th,  10th  and  11th  defendants  in  R.  A.  No.  2  of  1871. 

The  GovemmerU  Pleader  and  Ancmda  Charlu  for  the 
appellants,  the  1st,  9th,  10th  and  11th  defendants. 

Sanjiva  Rau  for  the  respondents,  the  plaintiffs. 
The  Court  delivered  the  following  judgments  : — 

HoLLOWAT,  J. — In  the  present  case  the  Civil  Judge  has 
decided,  upon  evidence  of  the  existence  of  the  state  of 
things  for  a  lengthened  period,  that  the  defendants  are 
prohibited  from  draining  their  own  land  of  the  water  falling 
upon  it  and  naturally  accumulating  there. 

There  is  no  pretence  of  a  contract.  The  two  documents 
of  1815  are  a  statement,  in  answer  apparently  tp  an  enquiry 
of  some  public  officer,  as  to  the  manner  in  which  the  water 
was  at  that  time  accustomed  to  flow.  That  the  vague  state- 
ment, that  they  were  willing  that  it  should  continue,  made 
to  another  person,  will  not  create  an  obligation,  requires  no 
lengthened  statement,  and  accordingly  the  claim  was  put  in 
the  Court  below  upon  prescription,  and  these  documents  pro- 
duced as  evidence  of  user  long  continued. 
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»  ^^^^^^  There  are  certain  principles  of  the  Roman  law  on  this 

January  26,  *.  i    . 

fi,A.No9.\26  Hiatker  at  the  basis  of  all  the  English  cases  which  it  may  be 
^l/l87if   ^^^^  shortly  to  state.    Even  as  to  water  flowing  from  a 

"'  spring  in  a  definite  course  the  iiLS  aquae  cannot  be  acquired 

by  the  continuance  of  such  flow  for  any  length  of  time. 
'  Solus  aquae  decursus  per  ae  nullam  praeacriptwnem  imr- 
ducit!  The  passage  of  the  code  quoted  in  Gale  on  Ease* 
mente  (237  n.  b.)  was  probably  the  foundation  of  Lord  Ellen- 
borough's  decision  (1  Camp :  463),  and  that  decision  is  only 
one  among  many  instances  of  the  extreme  danger  of  apply- 
ing texts  torn  from  their  context.  It  is  explained  by 
Savigny,  IV.  110.  It  presupposes  an  existent  ius  aquae. 
(See  also  Holtzschuher,  II.  110).  In  Dig:  III.  1. 21,  Ulpian 
puts  the  question  whether,  as  an  action  lies  if  I  am  hurt  by 
the  artificially  increased  flow  of  rain  water,  an  action 
e  contrario  will  lie  if  it  is  artificially  cut  off  when  it  is  my 
interest  that  it  should  continue,  and  Labes  and  Ofilius 
say  no,  for  the  action  lies  ai  aquapluvia  noceat  non  ai  non 
prosit.  In  Section  22  of  the  same  title  he  shows  that  the 
upper  proprietor  has  a  right  to  remove  a  structure  by  which 
the  natural  flow  was  restrained,  and  because  naturally  there 
was  a  right  that  it  should  flow.  Cha^emore  v.  Richarda,  (7.  H- 
L.  349,)  overruling  a  batch  of  cases,  emphasizes  the  necessity 
of  a  definite  surface  flow.  The  doubts  of  the  dissenting 
judge  were  merely  as  to  the  extraordinary  use  made  of  the 
water,  and  it  is  a  disputed  point  of  law  how  far  the  use  of 
flowing  water  may  be  carried  where  the  landowner  below  is 
entitled  to  its  continued  flow.  According  to  the  decision  of 
the  majority  the  question  did  not  arise,  because  the  water 
was  regarded  as  eostra  commercium-  It  is  abundantly  clear 
that  the  right  here  claimed  could  not  in  any  system  of  law 
be  acquired  by  prescription.  I  carefully  avoid  discussing 
the  extent  of,  the  right  of  use  which  the  upper  proprietora 
would  have  had,  even  if  there  had  been  a  definite  stream  of 
which  they  had  not  for  a  long  course  of  years  availed  them- 
selves. It  must  by  no  means  be  assumed,  however,  that  the 
plaintiffs  would  then  have  been  entitled  to  prevent  the 
reasonable  use  of  the  stream  for  agricultural  purposes.  (See 
Cod.  Civ.  641  &  642.  Sax.  Cod  355  &  356).  It  is  sufficient 
to  say  in  this  case  that  the  object  upon  which  the  right  is 


J.  D.  ROBINSON  V,  A'YYA  KRISTNAMA  CHA'RIYA'R.  45 

claimed  is  not  one  fitted  for  the  arising  of  a  right.     I  care-*       1872. 
fully  abstain  from  saying  more,    I  trust  that  both  decision  57i7jvb«.  126 
and  legislation  will  deal  very  carefully  with  this  most  im-  ^'^^V?J!^ 
portant  matter.    There  is  none  which  needs  a  more  careful 
recurrence  to  principles  both  jural  and  economical,  based 
upon  a  most  careful  consideration  of  the  special  circumstances 
of  the  country  to  which  they  are  to  be  applied.    We  are  in 
accord  both  with  Boman  and  English  law,  and  with  legal 
principle  higher  than  either,  in  determining  that  there  is  no 
object  here  over  which  a  right  can  be  acquired. 

The  decree  must  be  reversed,  and  with  costs. 

Innes,  J. — The  tank  used  for  the  irrigation  of  the 
village  in  which  the  plaintiffs  hold  their  lands  is  supplied 
in  part  by  rain  water  falling  on  the  lands  of  the  village 
occupied  by  defendants  9  to  17,  and  the  bund  of  the  tank 
used  formerly  to  throw  back  the  waters  so  flowing  into 
the  tank  on  to  the  lands  of  defendants,  where  it  remained 
till  gradually  drawn  off  into  the  area  of  the  tank.  Defend* 
ants  9  to  17,  through  the  agency  of  the  Government,  relieved 
themselves  of  this  inconvenience  by  making  a  work  for 
draining  off  the  water  so  periodically  thrown  back  upon 
their  land.  A  channel  has  been  also  constructed  for  con- 
ducting a  supply  of  water  to  plaintiffs'  tank.  The  plain- 
tiffs, however,  claim  to  have  the  former  state  of  things  re- 
stored, on  the  ground  that  they  have  a  prescriptive  right  to 
throw  back  the  water  on  to  defendants'  lands,  and  to  keep  it 
there  till  required  for  use. 

It  was  contended  for  defendants  in  the  Court  below  that 
the  plaintiffs  had  suffered  no  diminution  of  water  by  the 
changes  made,  and  that  they  were  not  entitled  to  claim  an 
easement  to  retain  on  the  lands  of  the  defendants  water  so 
collecting  upon  it. 

The  Civil  Judge  decided  that  plaintiffs  were  entitled  to 
the  right  claimed,  which  they  had  enjoyed  for  a  long  period 
prior  to  the  alterations  of  which  they  complained. 

In  appeal  the  case  came  on  first  before  the  late  Chief 
Jortice  and  myself,  and  it  was  contended  by  Mr.  Handley,  for 
appellants,  that  plaintiffs  could  have  no  right  of  easement 
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1S72.  of  keeping  on  other  people's  lands  surface  water  not  flowing 
It,A.Nos,  126  ^^  ^  defined  stream.  Sanjiva  Ran,  for  plaintiffs,  said  that 
"20/1871"^  the  Avalur  tank,  when  full,  spread  over  SO  kanis  of  the 
village  of  SidhantL  That  the  Sidhanti  villagers  could  not 
cultivate  them  till  the  water  went  down,  and  that,  practically, 
the  plaintiffs  claimed  this  land  for  part  of  the  year  as  part 
of  their  tank.  Mr.  Handley  also  contended  that  th^  plain- 
tiffs were  not  in  a  position  to  claim  the  easement,  as  they 
were  all  ryotwiri  tenants  under  Qovemment,  with  whom 
rested  the  right  to  control  the  arrangements  for  the  supply 
of  water  to  their  ryotwiri  villages. 

When  the  case  finally  came  to  be  heard  before  Mr.  Jus- 
tice HoUoway  and  myself,  it  was  not  thought  necessary  to 
hear  Mr.  Handley  again.  Sanjiva  Bau  acknowledged  that  he 
could  not  contend  for  a  right  to  prescribe  for  rain  water 
falling  on  the  defendants'  ground  and  not  flowing  in  a  de- 
fined channel     He  relied  on  the  undisputed  document  A, 
dated  in  the  year  1815.  This  document,  he  contended,  sho  wed 
that  the  right  claimed  was  submitted  to  at  a  very  early  date 
and  was  evidence  of  the  consent  of  those  interested  in  get- 
ting rid  of  it,  to  its  continuance,  as  they  had  not  then  or 
since  objected  to  it,  until  the  circumstances  occurred  which 
gave  rise  to  this  suit.    The  document  A  is  merely  a  report 
made  by  an  ofiicialto  the  Collector,  founded  on  the  statements 
of  the  villagers,  of  the  practice  obtaining  in  the  two  villages 
in  regard  to  this  water.    It  is  no  evidence  of  a  valid  contract, 
and  cannot  in  any  way  bind  the  defendants  to  continue  to 
submit  to  the  periodical  submergence  of  their  land  for  the 
advantage  of  plaintiffs.    With  respect  to  the  other  points-^ 
Water  not  running  in  a  defined  stream  is  the  absolute  pro- 
perty of  the  owner  of  the  land  of  which  it  forms  part,  and 
before  it  has  reached  a  defined  stream  he  may  drain  it  off  or 
put  it  to  what  purpose  he  pleases.    Bawetron  v.  Taylor,  (25 
L.  J.  Ex.  33,)  and  Broadbent  v.  Ramabotham^  (25  L.  J, 
Ex.  115.)    So  that  it  is  quite  competent  to  the  landholders 
of  Sidhanti  village,  as  representatives  of  their  common  laud- 
lord,  the  Government,  to  drain  off  or  otherwise  dispose  of 
this  water  so  soon  as  it  lodges  on  the  land.  Again,  a  prescrip- 
tive right  to  throw  back  water  and  keep  it  standing  on  the 
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land  of  another  exists  only  in  the  case  of  water  flowing  in  a       ^^^'20 
defined  stream,  and  cannot  apply  to  surface  water  not  flow-  r,a,  Non26 
ingin  sach  a  stream,  though  it  might  ultimately,  if  not  ^o/i87i. 
arrested,  flow  into  a  tank. 

As  to  the  rights  of  landholders  in  the  position  of  plain- 
iHb  against  the  (Government  in  a  matter  of  this  kind,  they 
have  been  discussed  in  the  judgments  in  a  recent  case,  M.  A. 
26  of  1871,  in  which  I  took  part,  and  it  is  unnecessary  to  say 
more  upon  this  point  in  the  present  case,  as  there  is  no  evi- 
dence of  any  decrease  of  water  by  the  new  arrangements, 
and  as,  independently  of  the  relation  of  the  plaintifis  to  the 
Government,  the  water  flow  is  not  of  a  nature  to  give  a 
right  to  an  easement.  The  judgment  of  the  Civil  Judge 
must  be  reversed.  Appeal  allowed. 


Slppdlatr  Stinfliliirtton.  (a) 

RegvXar  Appeal  So.  56  of  1871. 

DuBVASUUk  Gangadharudu Appellant 

DuBVASULA  Narasamhah  and  2  o\\ier^... Respondents, 

Upon  the  question  whether  the  professional  earnings  of  a  Yakfl 
were  generally  his  self-acquisition  and  imnartible. — Held,  by  Kinders- 
LET,  J.,  that  the  question  must  be  upon  tne  fsu^ts  in  each  case,  how  fax 
the  common  fiskmily  means  were  instrumental  in  enabling  the  professional 
man  to  earn  the  j>roperty  which  is  claimed  as  subject  to  partition.  The 
&ir  presumption  is  that  such  attainments  as  are  usually  possessed  by  a 
Yaldl  have  been  acquired  wiUi  the  assistance  of  the  fEunily  means. 

By  HoLLOWAT,  J.,  that  the  ordinary  gains  of  science  by  one  who 
has  receivBd  a  &mily  maintenaaoe  are  certainly  partible.  Moreover, 
within  the  meaning  of  the  authorities,  a  Y akil's  business  is  not  matter 
of  science  at  alL 

THIS  was  a  Regidar  Appeal  against  the  decision  of  F.  C.  j   ^^'^^'oq 
Carr,  the  Acting  Civil  Judge  of  Vizagapatam,  in  Ori-  r.  a.  No.  6d 
ginal  Suit  No..22  of  1869.  _ofmi.  . 

The  plaintiff,  the  undivided  brother  of  the  late  husband 
of  the  Ist  defendant,  sued  to  recover  a  sum  of  Rupees 
820-6*9  and  Rupees  ^17-9-B,  interest  thereon,  being  half 
share  qt  the  amoant  collected  by  the  1st  defendant  under 
a  certificate  of  heirship  granted  to  her  by  the  Civil  Court. 
The  husband  of  the  1st  defendant  had  been  a  Vakil,  and  the 
question  axoee  whether  property  acquired  by  him  by  hi» 

(0i    Pxesent  H-HoUoway  and  Kindersley,  JJ. 
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,  ^^^^'-^    exertions  as  a  Vakil  was  divisible.    The  following:  is  the 
'R.A,  No.  56  Jtt^igHient  of  the  Civil  Judge  upon  the  point. — 

0/1871, 

"  The  next  point  to  be  considered  is  whether  the  other 
sum  of  Kupees  1,566-15-0  was  part  of  the  self-acquired  pro- 
perty of  Latsanna  or  not 

[Having  considered  at  some  length  the  evidence  offered 
upon  this  point,  the  Civil  Judge  continued] 

**  It  is  unnecessary  to  go  further  into  this  matter :  the 
above  is  quite  sufficient  to  prove  that  the  money  was  due  to 
Latsanna  for  matters  connected  with  his  profession  as  aVaklL 
It  is  perfectly  immaterial  that  some  of  th^  money  passed 
through  or  was  even  raised  by  D.  J.  Subiiyudu,  the  younger 
brother,  who  is  no  party  to  this  suit,  and  who  was  acting 
in  the  matter,  not  as  Latsatma's  brother,  but  as  the  mtiktiir 
of  Chinnam  A'yyappa.  The  plaintiff  has  entirely  failed  to 
show  that  the  money  is  in  any  way  connected  with  family 
matters,  or  is  anything  except  a  professional  transaction  on 
the  part  of  Latsanna. 

It  now  only  remains  to  consider  whether,  this  being  a 
debt  due  to  Latsanna  as  a  Vakil,  his  undivided  brother,  the 
plaintiff,  has  any  right  to  share  it. 

This  is  a  point  of  Hindu  Law  upon  which  there  has  not 
been  any  authoritative  ruling  in  the  Courts 

That  necessity,  however,  is  forced  upon  me  in  the  pre- 
sent instance,  and  after  perusing  all  the  authorities  quoted 
in  the  case  above  referred  to  (a),  I  am  of  opinion  that  in  the 
present  case  the  earnings  of  Latsanna  as  a  Vakil  are  to  be 
considered  unimpartible.  It  is  easy  to  find  isolated  texts  of 
Hindu  Law,  which  will  support  either  view  : — As  on  the 
one  side  the  quotation  from  N&rada  at  page  66  of  the  above 
Volume  laying  down  the  broad  principle  that ''  wealth  gain- 
ed by  v  alour,  property  received  with  a  wife,  and  the  gains 
of  science,  these  three  are  indivisible" — and  on  the  other 
the  quotation  at  page  68,  taken  from  an  opinion  upon  a  sup- 
positious case,  that  '^  according  to  Hindu  Law  any  property 
acquired  by  an  unseparated  brother  by  means  of  science,  which 
science  he  was  unable  to  obtain  by  assistance  from  his  father's 

(a)  a.  il.  No,  73  0/1863,  2  M.  H.  C.  R.  66.  • 
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fiinda,  wai  be  participated  by  his  brothers." — The  principles,       1872. 
however,  of  Hindu  Law  which  governed  that  case  do  not  grxTv^TTe 
seem  to  necessitate  this  case  following  the  same  rule  ;  there     ^-^^^^i. 
the  matters  in  dispute  were  the  clothes  and  jewels  of  a 
dancing  girl ;  the  plaintiff  was  shown  to  have  adopted  and 
trained  up  the  defendant  from  infancy,  expended  money 
upon  her  education  in  singing  and  dancing,  and  started  her 
in  public  life  decked  out  in  clothes  and  jewels  which  must 
necessarily  have  been  her  own.    It  mifjht  well  be  contend- 
ed that  under  such  circumstances  the  defendant  was  bound 
to  share  with  the  plaintiff,  as  head  of  their  so-called  family, 
the  additions  which  were  made  by  the  individual  exertions 
of  the  defendant  to    the  stock  in    trade.    Similarly  it 
might  well  be  argued  that,  foUowing  out  these  same  princi- 
ples, a  member  of  an  undivided  Hindu  family  specially  train- 
ed by  the  head  of  the  family  in  some  special  manner,  started 
in  a  scientific  profession  by  the  same  means,  and,  for  a  time 
at  all  events,  trusting  for  support  to  the  family  means,  and 
leaving  his  wife  and  children  to  be  maintained  in  the  family 
house  while  he  was  pursuing  his  at  first  unremunerative 
profession,  might  be  called  upon  to  place  in  the  general  stock 
any  income  he  might  eventually  derive  from  that  profession. 

But,  in  the  present  instance,  it  may  be  presumed  from 
the  proceedings  in  this  suit  and  in  Original  Suit  No.  8  of 
1864  that  Latsanna  received  nothing  further  than  an  ordi- 
nary  general  education  from  his  parents ;  that  he  was  not 
indebted  in  any  other  way  to  the  family  means  for  his  posi- 
tion^  but  on  the  contrary  that  by  his  management  of  the 
family  affairs  he  had  been  able  in  reality  to  increase  the 
common  stock,  and  had  in  no  way  been  a  burden  upon  it. 
It  cannot,  in  any  way,  here  be  said  that  here  are  the  ordi- 
nary gains  of  learning  and  science  which  have  been  gained 
at  the  expense  of  the  famOy.  Under  these  circumstances, 
I  do  not  think  that  the  rest  of  the  family  have  any  right  to ' 
declare  that  the  professional  earnings  of  Latsanna  are  divisi- 
ble among  the  undivided  members  of  his  family." 

The  suit  was,  accordingly,  dismissed  with  costs. 

The  plaintiff  appealed  on  the  ground  that  he  had  a 
right  to  sue  for  the  money  in  question. 
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1872.  Sloan  for  the  appellant,  the  plaintiff. 

January  80.  '^^  ' 

'^'  ^Jyon;  ^         J'  S,  S.  Branson  for  the  respondents,  the  defendants. 

The  Court  delivered  the  following  judgments : — 

EiNDERSLBT,  J. — When  this  appeal  came  on  for  hearing 
I  was  inclined  to  accede  to  the  proposition  that  the  profes- 
sional earnings  of  a  Vakil  were  generally  his  self-acquisition, 
not  liable  to  partition  among  his  coparceners.  There  is  a 
natural  inclination  in  favor  of  such  an  interpretation  of  the 
law  as  would  secure  the  fruits  of  a  man's  professional  earnings 
for  his  own  branch  of  the  family.  But  it  is  impossible  to 
read  the  authorities  without  concludiug  that  the  question 
must  be  upon  the  facts  in  each  case,  how  far  the  common 
family  means  were  instrumental  in  enabling  the  professional 
man  to  earn  the  property  which  is  claimed  as  subject  to 
partition. 

It  has  been  found  that  the  deceased  received  from  his 
father  nothing  more  than  a  general  education.  It  does  not 
appear  that  he  was  distinguished  by  his  professional  learn* 
ing ;  and  it  would  be  difficult  to  presume  that  a  Vakil  would 
probably  be  possessed  of  much  learning  or  skill 

The  £edr  presumption  would  be  that  such  attainments 
as  the  Vakil  possessed  had  been  acquired  with  the  assistance 
of  the  fiamily  means,  and  this  presumption  does  not  seem  to 
be  rebutted  in  this  case  by  evidence  of  the  acquisition  of  such 
attainments  without  such  assistance. 

I  am,  therefore,  of  opinion  that  the  professional  earnings 
of  the  Vakil  in  the  present  case  would  be  subject  to  partition. 
But  before  finally  disposing  of  the  appeal,  it  will  be  necessary 
to  require  a  finding  upon  the  4th  and  6th  issues  recorded 
by  the  Civil  Court  (a) 

Mr.  Justice  Hollo  way  :— I  entertain  no  doubt  that 
the  fund  is  partible  property,  and  I  agree  to  the  order  pro- 

(a)  The  4th  issue  was  whether,  if  plaintiff  recovered  the  money 
claimed  by  him,  he  was  proportionately  responsible  for  the  debts  of  the 
deceased  Latsanna.  The  6th  issue  was  as  to  how  much  the  widow  had 
expended  in  paying  the  debts  of  her  husband,  her  own  maintexumce  and 
costs  of  legal  proceedings* 


PERItANA'TAGAK  PILLAI  V.  VIRAPPA  KAIKAK.  51 

posed.    I  fally  adhere  to  the  judgment  of  the  High  Court      1872. 
for  which  I  am  responsible  (6),  and  especially  to  the  state-  -^^j^^^^q 
ment  that  the  ordinary  gains  of  science  by  one  who  has  re-     ^  1871. 
ceived  a  family  maintenance  are  certainly  partible.    I  do  not 
believe,  moreover,  that  within  the  meaning  of  the  authorities 
the  Yakirs  business  is  matter  of  science  at  all. 

(b)    Beported  at  2  M.  H.  C.  R.  75^ 


Special  Appeal  No.  367  of  1870. 

Peritaka'taoam  Pillai Special  Appella/nt 

YfRAPPA  N  AiEAK Special  Respondent. 

Plaintiff  sued  for^certain  arrears  of  rent.  The  Buit  was  dismissed 
as  to  Faslis  1271,  1272  and  1275  on  the  ground  that  no  pattahs  had 
been  tendered  for  those  FasUs.  On  Special  Appeal  it  was  contended 
that  no  tender  was  necessary,  because  a  suit  which  had  been  brought 
before  Fasli  1271  for  the  determination  of  the  proper  rate  of  rent  was 
pending  during  those  Faslia  Held,  that  the  pendency  of  that  suit  did 
not  render  the  tender  of  pattahs  unnecessary,  and  that  the  present  suit 
was  rightly  dismissed. 

THIS  was  a  Special  Appeal  against  the  decision  of  A.  P.       1872.  " 
Sriniv4sa,  the  Principal  Sadr  Amin  of  Tinnevelly,  in  g,  ^  AgTseV 
Regular  Appeal  No.  223  of  1868,  modifying  the  decree  of     o/^870» 
the  Court  of  the  District  Munsif  of  Srivaikuntam  in  Original 
Suit  No.  934  of  1866. 

The  si9iit  was  brought  by  the  Dharmakarta  of  the  tem- 
ple at  Ram^swaram  to  recover  arrears  of  rent  due  by  defend* 
ant  for  certain  land  held  by  him  as  a  tenant  of  that  institu- 
tion«  The  arrear  claimed  was  for  faslis  1265  to  1272,  and 
for  1275.  The  defence  was  that  the  claim  was  barred  by  the 
Act  of  Limitation,and  that,  under  Section7,  Madras  Act  VIII 
of  1865,  the  plaintiff  could  not  come  into  Court  without  ten-* 
dering  such  a  pattah  as  the  defendant  was  bound  to  accept. 

The  Court  of  First  Instance  pronounced  no  opinion  on 
the  second  plea,  but  found  on  the  first  that  plaintiff's  de- 
mand for  Faslis  1265  to  1270  was  barred,  and  decreed  to  him 
rent  for  Faslis  1271, 1272  and  1275.  The  plaintiff  appealed 
against  this  decision,  and  the  defendant,  under  Section  348  of 

{a)    Present :— Innes  and  Kindersley,  JJ. 
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1872.       the  Civil  Procedure  Code,  objected  to  so  much  of  the  deci* 
8.  A.  No.  367  *^^^  *®  went  against  nint    The  Principal  Sadr  Amin  coh- 
^/^^^^-     sidered  that  the  non-tender  of  such  a  pattah  as  the  defend- 
ant   was    bound  to   accept    preduded  the  plaintiff  from 
bringilig  the  suit.    He  therefore,  in  modification  of  the 
Munsifs  decree,  dismissed  the  suit. 

The  plaintiff  preferred  a  special  appeal  on  the  ground 
that 

No  tender  of  pattahs  was  necessary  for  Faslis  1271, 1272 
and  1275,  because  a  suit  which  had  been  brought  before 
Fasli  1271  for  the  determination  of  the  proper  rate  of  rent 
was  pending  during  that  period. 

Sanjiva  Rom  for  the  special  appellant,  the  plaintiff. 

Scharlieb  for  the  special  respondent^  the  defendant. 

llie  Court  delivered  the  following  judgments : — 

Iknes,  J. — The  question  for  decision  in  this  special 
appeal  is  whether  the  pendency  of  tbe  litigation  between 
the  parties  during  faslis  1271,  1272  and  1275,  rendered  the 
tender  of  pattahs  unnecessary  to  entitle  plaintiff  to  sue  for 
the  rent  in  arrears  for  those  faslis. 

I  am  of  opinion  that  it  did  not.  The  suit  then  pending 
was  instituted  for  the  purpose  of  ascertaining  the  proper 
rate  of  rent  which  should  have  been  entered  in  pattahs  for 
prior  faslis.  But  there  was  nothing  to  prevent  plaintiff 
from  tendering  a  pattah  for  what  he  considered  the  proper 
rate.  The  provisions  of  the  law  applying  to  this  case  (Rega^ 
lation  V  of  1822,  Section  9)  are  positive  in  requiring  that 
such  a  suit  shall  be  dismissed  with  costs,  unless  it  be  shown, 
that  a  pattah  has  been  tendered  and  refused,  or  that  both 
parties  had  agreed  to  dispense  with  the  use  of  pattah  and 
muchalka.  It  is  not  contended  that  either  of  these  condi-- 
tions  was  complied  with  expressly,  but  it  is  said  that  the 
suit  was  tantamount  to  a  continuing  tender  of  pattah,  or,  in 
other  words,  that  the  tenant  was  bound  to  presume,  from  the 
pendency  of  the  suit,  that  a  yearly  tenancy  on  the  same 
terms  was  during  that  period  regularly  offered  at  the  close 
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of  each  fasU.    If  the  Act  had  intended  this,   I  think  it  ^^^^  3 
would  have  clearly  said  so.    I  think  the  decisions  of  the  &  A.  No,  367 
Courts  below  are  right,  and  I  would  dismiss  the  special     ^^  ^^^^ — 
appeal  With  costs. 

KiNDERSLET,  J. — I  am  of  the  same  opinion. 


% 


SlpprUatr  S^tirfflilitftton.  (a) 

Special  Appeals  Nos.  377,  378,  379,  380,  381  and  387 

0/1871. 

Na'gayasa'mi  Ka'maya  ^ 

Naik,  Zamind&r  of  >  Special  Appellant 
Sapt^r. .M*..  j 

P  ANDY  A  Te'var. Special  Respondent  in  No.  377. 

Falaniyandi  Eone  ...    Special  Respondent  in  No.  878. 

MuTTU  KoNE Special  Respondent  in  If 0.  379. 

Erulappa  Kone Special  Respondent  in  Ko.  380. 

Rakqana'da  Te'vab...    Special  Respondent  in  No.  381. 
Yira'hasa'mi  Kone  . . .    Special  Respondent  vn  No.  387. 

Plaintiffs  sued,  under  Sec.  12  of  Madras  Act  YIII  of  1865,  to  be  re- 
instated in  the  possession  of  certain  lands  from  which  th^  alleged 
they  had  been  wrongfully  ejected  by  the  defendant,  a  Zaminddr. 
Defendant  pleaded  that  the  suit  was  not  maintainable  as  the  lands  in 
question  formed  part  of  his  <*  pannai''  lands,  and  were  not  a  part  of  his 
2amind4n.  IJdd,  that  the  sui  t  was  maintainable  before  the  Revenue 
authorities  under  Section  12,  Madras  Act  VIll  of  1865. 

THESE  were  special  appeals  against  the  decision  of  J.  D.       ]  372. 
Goldingham,  the  Civil  Judge  of  Madura,  in  Regular  /f^ry  5- 
Appeals  Nos.  119,  111,  110,  109,  112  and  113  of  1870,878,379,380, 
reversing  the  decisions  of  the  Deputy  Collector  of  Madura  in      ^f  i^rj^ 
Original  Suite  Nos.  88,  86,  85, 84,  89  and  90  of  1869  respec- 
lively. 

The  plaintiffs  sued,  under  Section  1 2  of  Act  VIII  of  1865, 
for  re-instatement  in  certain  lands  which  they  had  heen 
ejected  from  hy  the  defendant,  and  to  recover  damages,  alleg- 
ing that  the  lands  belonged  to  them  (plaintiffs)  hereditarily  ; 
that  varam  had  been  paid  to  the  Zamindar  on  account  of 
the  said  lands  according  to  tbe  custom  obtaining  in  the  said 

(tf)    Present : — Holloway  and  Kindersley,  JJ. 
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1872'       zaminoULri,  and  that  pattahs  had  been  issued  in  plaintiflb* 

^T^^iff  °^^^  ^^^  ^^^  ^^^  lands  when  the  zamind&rf  was  under  the 
378, 379, 880,  management  of  the  C!ourt  of  Wards  ;  and  that  in  November 
0/1871.      1869,  the' lands  were  forcibly  taken  possession  of  by  the 
Zaminddr.     Hence  these  suits. 

The  defendant  stated  that  the  lands  in  litigation  formed 
portion  of  the  pannai  attached  to  the  zamindiri ;  that  the 
suits  were  not  sustainable  under  Section  12,  Act  YIII  of 
1865  ;  that  the  lands  were  cultivated  by  plaintiffs  when  the 
zamindari  was  under  the  management  of  the  Court  of  Wards, 
and  that  they  have  been  in  defendant's  uninterrupted  enjoy- 
ment since  1277  when  the  zamindiri  was  restored  to  him» 
and  that  these  suits  were  therefore  barred* 

The  Deputy  Collector  found  that  the  disputed  lands 
formed  a  portion  of  the  defendant's  pannai,  and  that  he  had 
been  holding  the  land  in  the  capacity  of  a  tenant,  while  the 
plaintiffs  cultivated  the  same  as  his  sub-tenants,  and  that 
there  was  no  specific  provision  in  the  Bent  Recovery  Act  for 
the  adjudication  of  disputes  relating  to  the  forcible  dispos- 
session of  lands  between  tenants  and  their  sub-tenants,  and 
with  this  view  of  the  case  non-suited  the  plaintiff  in  each 
case  and  directed  each  party  to  bear  his  own  costs* 

Against  the  said  decrees  the  several  plaintiffs  appealed. 

The  Civil  Judge  delivered  one  judgment  in  all  the  cases, 
from  which  the  following  is  taken. — 

"  This  suit  was  instituted  by  plaintiff  before  the  Deputy 
Collector,  under  Section  12  of  the  Rent  Recovery  Act,  in  order 
to  be  re-instated  in  his  lands  from  which  he  had  been  ejected 
by  the  defendant  without  due  authority,  and  for  damages. 
The  defendant,  who  is  the  Zamindar  of  Saptiir,  pleaded,  Ist, 
that  the  plaintiff  voluntarily  relinquished  his  land,  and, 
2ndly,  that  the  Collector  had  no  power  of  interference,  as  the 
lands  in  dispute  were  his  own  pannai  cultivation.  This 
view  has  been  adopted  by  the  Court  below,  but  I  doubb 
whether  the  decision  is  sustainable. 

As  observed  in  the  original  judgment,  two  questions 
arise  in  the  case[;  one  of  £a.ct,  and  the  other  of  law.  Of  fact, 
namely,  whether  the  plaintiff  was  unlawfully  ejected  from 
the  land  in  November  1869,  or  whether  he  voluntarily 
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reUnquished  it  in  Fasli  1277  (A  D  1867),  and  of  law,  name-  ^J^^-  ^ 
ly,  whether  on  the  defence  set  up,  the  Collector  has  no  juris*  STZTSSiTSTr, 
diction.    As  the  Lower  Court  has  dismissed  the  suit  entire-  g^^»  ^^'  ^^^» 
ly  on  the  latter  ground,  it  is  necessary  to  proceed  first  to     of  i87i. 
the  determination  of  the  question  of  fact  involved  in  the  first 
issue.    [The  Civil  Judge  then  examined  the  evidence  upon 
this  point  and  continued] 

I  can  only  then  come  to  the  conclusion  that  defendant's 
story  is  false,  invented  to  bar  the  remedy,  and  that,  as  a 
matter  of  fact,  plaintiff  was  ejected  from  his  lands  in  Novem* 
ber  1869,  as  pleaded. 

This  being  so,  I  have  next  to  consider  whether  the  Col- 
lector has  power  under  Section  12  to  adjudicate  upon  this 
matter.  The  Deputy  Collector  has  found,  and  the  defend- 
ant's Yakll  contends,  that  as  the  lands  are  the  Zaminddr's 
''  pannai"  lands,  the  case  is  taken  out  of  his  jurisdiction. 
First  of  all,  in  my  opinion,  this  is  begging  the  whole  question ; 
for,  in  deciding  this  point,  which  I  must  observe  is  not  con* 
ceded  by  pli^intiffi  the  Lower  Court  has  exercised  a  jui'isdic- 
tion  which  does  not  properly  belong  to  it,  and  it  has  pro- 
nounced upon  the  very  question  of  right  which  is  reserved 
exclusively  for  the  decision  of  the  ordinary  Civil  tribunals. 
Secondly^  assuming  for  the  purposes  of  this  argument  that 
plaintifi's  land  is  the  Zamindar's  pannai,  what  difference 
does  it  make  in  their  respective  possessions.  To  supply  an 
answer  to  this  question,  I  must  first  state  what  *'  pannai" 
lands  are — they  are  lands  to  which  the  proprietor  has  an 
exclusive  right,  that  is  to  say,  the  right  to  receive  the  Kudi- 
v&ram  produce,  and  the  right  to  receive  the  m^lwaram: 
lands  regarding  which  landholders  can  arrange  their  own 
terms  of  rent  as  they  can  with  respect  to  the  waste  or  un- 
occupied lands  alluded  to  in  para.  4  of  the  preceding  Section. 
Sometimes  these  lands  are  cultivated  imder  the  Zamind4r's 
own  ploughs,  and  sometimes  they  are  let  out  for  cultivation 
by  others. 

Mr.  Scott  for  defendant  contends  that  it  is  hard  if  the 
ZtmmdAv  cannot  do  what  he  likes  with  his  own  pannais, 
«^tliA  answer  to  which  is,  that  so  he  can,  provided  he  does 
it  l€{gally.    Owners  of  other  property,  houses  for  instance. 
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1872.       oannofc  forcibly  eject  their  tenants  for  not  payings  rent,  or 

Pebrwury  6. 

8.A.NoB,^7f  ^^^  other  causes,  any  more  than  owners  of  land.  If  they 
^381  muf  887'  ^^^'^  4^^^'  resort  must  be  had  to  legal  measures,  and  it  has 
of  1871.  been  especially  provided  in  Section  15  of  the  Limitation  Act, 
as  a  remedy  against  such  aggressive  acts,  that  persons  unlaw- 
fully dispossessed  of  immovable  property  may  recover  pos- 
session within  six  months,  notwithstanding  any  title  which 
may  be  set  up  by  their  opponents. 

The  next  argument,  and  that  upon  which  the  judgment 
of  the  Lower  Court  has  proceeded,  is,  that  the  Zamind&r  in 
respect  of  his  pannai  lands  is  not  the  Zamind^  but  his 
own  tenant,  and  the  actual  cultivator  is  his  sub-tenant,  and 
that  the  Act  makes  no  provision  for  a  relationship  of  this 
description.  I  am  not,  however,  prepared  to  adopt  this  pro- 
position,  as  the  Legislature  has  not  thought  proper  to  draw 
such  a  fanciful  distinction  in  the  enumeration  of  persons, 
whether  proprietors  or  tenants,  who  are  entitled  to  come  in 
under  this  enactment.  Turning  to  Section  12,  the  words  of 
which  I  quote,  I  find  that  it  is  enacted  that ''  the.landholders 
specified  in  Section  3,  (in  which  are  included  farmers  of  land 
from  the  proprietors)  are  not  empowered  to  eject  tenants 
from  their  lands,  except  by  a  decree  of  a  Civil  Court,  or  under 
the  provisions  of  Sections  10  and  41  of  this  Act  Tenants 
ejected  without  such  due  authority  may  bring  a  summary 
suit  before  the  Collector  to  obtain  re-instatement  with 
damages."  Now,  it  is  impossible  to  say  that  defendant  is 
not  for  the  purposes  of  this  suit  a  landholder  within  the 
meaning  of  this  Section,  seeing  that  he  is  the  admitted  pro- 
prietor of  the  piece  of  land  in  dispute,  whether  his  interest 
in  it  extends  to  one  varam  or  to  both,  or  that  plaintiff  is 
not  a  tenant,  seeing  that  a  tenant  is  defined  in  Section  1  to 
be  any  person  who  is  bound  to  pay  rent  to  the  landholder, 
and  hence  it  is  that  it  is  clear  to  me  that  the  Collector  is 
not  without  jurisdiction. 

With  regard  to  the  relief  sought  for,  I  think  it  should 
be  granted.  The  amount  of  damages  claimed  has  not  beea 
contested,  and  it  is  not  pretended  that  the  provisions  of 
Sections  10  and  41  have  been  resorted  to.    The  result^ 
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therefore,  is,  that  the  decree  of  the  Lower  Court  must  be       1872. 
reversed  with  all  costs,  and  it  is  ordered  that  defendant  do  s.  A,  Not,  Z77 
re-instate  plaintiff  in  his  lands  and  pay  the  damages  sued  ^Ih^^^US' 
for  ;  the  same  as  well  as  the  costs  to  bear  interest  at  1  per      p/  187L 
<cent  per  mensen^  till  collection*" 

The  defendant  preferred  a  special  appeal  in  each  case 
on  the  ground  that  the  plaintiff  was  not  entitled  to  main- 
tain the  suit  under  Section  12,  Madras  Act  YIII  of  1865. 

0*Stillivan  for  the  special  appellant,  the  defendant. 

Haiidley  for  the  special  respondents,  the  plaintiffs. 

The  Court  delivered  the  following  judgments : — 

KiNDERSLEY,  J. — These  were  suits  under  Section  12  of 
Madras  Act  YIII  of  1865  for  re-instatement  in  the  posses- 
sion of  lands  from  which  the  plaintiffs  alleged  that  they 
liad  been  wrongfully  ejected  by  the  defendant,  the  Za» 
minddr.  The  defendant  pleaded  that  the  land  in  question 
'was  his  own  pannai  land  not  forming  part  of  his  zamindirf, 
and  that,  therefore,  the  suits  were  not  sustainable  before  the 
Revenue  authorities  under  Section  12  of  Madras  Act  YIII 
of  1865. 

It  is  argued  that  that  Section  relates  only  to  cases  of 
ejectment  by  landholders  of  the  classes  specified  in  Sectipn 
3,  and  that,  in  respect  of  his  pannai  land,  the  defendant  was 
not  a  ZamiSd^.  I  understand  Uiat  theZamindar's  pannai 
lands  are  not  included  in  his  zamindari,  but  are  an  adjunct 
to  it.  The  Judge  says  that  they  are  lands  to  which  the 
proprietor  has  an  exclusive  right,  a  right  to  the  kudivaram 
and  to  the  tn^lvaram.  This  is  certainly  something  more 
than  the  tenure  of  an  ordinary  ryot,  who  is  not  entitled  to 
the  m^lvaram«  And  it  appears  to  me  from  this  and  other 
cases  which  I  have  met  with  in  this  Court,  that  we  cannot 
say  that  the  defendant  would  have  held  these  pannai  lands 
if  he  had  not  been  the  Zamind&r.  In  respect  of  his  own 
2axninddri  he  certainly  is  a  Zamind4r,  and  it  has  not  been 
shown  that  he  loses  that  character  when  he  deals  with  his 
pannai  land.  I  am,  therefore,  of  opinion  that  the  objec- 
tion to  the  suits  under  Section  1 2  cannot  be  sustained. 

No  issue  having  been  raised  as  to  the  amount,  if  any« 
doe  to  the  plaintiffs  on  account  of  damages,  it  will  be  ne«i 
to  refer  the  matter  to  the  Civil  Judge  for  enquiry, 
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1872.  HoLLOWAY,  J. — It  would  be  at  least  a  subtlety  to  say 

February  o.  #  .       i 

s  A.NorZV,  ^l^A^  these  lands  are  not  let  by  the  Zamindar  as  samindarL 
^381  Vfui  887*  ^^  seems  to  mo  that  there  is  no  ground  for  so  saying.  The 
0/1873.  mere  incident  that  the  laud  is  not  originally  in  the  hands  of 
tenants  will  no  more  prevent  the  lessee,  when  it  is  let,  from 
being  a  tenant  of  the  Zamind&r,  whose  interests  are  provided 
for  by  the  Act,  than  the  incident  that  the  land  let  was  pre- 
viously zamind&rf  waste  would  do.  I  agree  in  the  above 
judgment. 

iaippellate  ^uiifiltitrtion.  (a) 

Crvminal  Regular  Appeal  No.  361  of  1871. 
R  Kristm A  Rau AppeUarU  (Pruumer). 

Upon  the  coDstruction  of  Seotion  167  of  the  Criminal  Prooeduie 
Code,  Hetd,  that  the  Section  by  implication  vesta  in  the  Court  or 
authority  to  whom  the  Judge  or  other  public  servant  not  removeable, 
&c,,  is  subordinate,  the  power  of  sanctioning  or  directing  such  pro- 
secution. It  does  not  say  that  the  Government  must  give  the  power, 
but  that  it  shall  exist  unless  limited  or  reserved.  Every  Court  or 
authority,  therefore,  has  it  unless  there  is  a  limitation.  It  is  veiy 
desirable  that  such  sanction  or  direction  should  be  in  writing  and 
attached  to  the  record,  but  it  is  by  no  means  legallv  imperative. 

SanbUf  the  objection  (to  the  want  of  sanction)  snould  be  taken  at 
the  trial 

Pth^'  7     TP^-^^  ^'^^"^  ^^  appeid  against  the  sentence  of  L.  Forbes, 
a  R.  A.  No7  ^^^  Acting  Session  Judge  of  Bellary,  in  Case  No.  110  of 

^^^^/^^"^-  the  Calendar  for  1871. 

The  prisoner  was  convicted  for  that  he,  being  a  public 
servant,  to  wit  a  Sub- Magistrate,  had  received  a  gratification 
other  than  legal  remuneration,  and  had  thereby  committed 
an  ofibnce  punishable  under  Section  161  of  the  Penal  Code. 
On  appeal  it  was  objected  that  the  conviction  was  bad,  in- 
asmuch as  no  such  sanction  to  prosecute,  as  was  required  by 
Section  167  of  the  Criminal  Procedure  Code,  had  been  given. 
It  appeared  that  the  Head  Assistant  Magistrate,  who  was 
Competent  to  sanction  the  prosecution,  had  given  no  formal 
written  sanction  to  prosecute,  but  that  he  had  taken  up  the 
case  himself,  put  it  upon  his  file,  and,  after  investigation, 
committed  the  prisoner  to  the  Session  Court. 

Johnstone  for  the  appellant,  the  prisoner. 

The  following  judgment  was  delivered  by 

Hollow  AY,  J. : — I  will  put  in  writing  a  short  note  of 
the  construction  put  upon  Section  167. 

(a)    Pi*cscnt ;— HoUoway  and  Eindemley,  J  J. 
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The  Section  by  implication  vests  in  the  Court  or  author-       1^72. 
ity  to  whom  the  Judge  or  other  public  servant  not  re-  a  n.A.No, 
moveable,  &c,  is  subordinate,  the  power  of  sanctioning  or   ^^^0/1^7^-. 
directing  such  prosecution.    It  does  not  say  that  the  Go- 
v^nment  must  give  the  power,  but  that  it  shall  exist  unless 
limited  or  reserved 

Every  Court  or  authority,  therefc^e,  has  it  unless  there 
is  a  limitation^    The  inappropriateness  of  the  word  '  reserve 
in  thia  connection  does  not  interfere  with  the  obvious  con- 
struction. 

There  is  no  provision  that  the  sanction  must  be  in 
writing,  and  the  question  of  the  sufficiency  does  not  really 
arise  in  this  case,  for  there  is  no  error  upon  the  record.  It 
is,  no  doubt,  very  desirable  that  such  sanction  or  direction 
should  be  put  in  writing  and  attached  to  the  reccNrd^  but  it 
is  by  no  means  legally  imperative. 

If  the  question  had  arisen  and  it  had  appeare<^  as  the 
fact  is,  that  the  prosecution  was  conducted  before  the  very 
authority  to  whom  the  Sub-Magistrate  was  immediately 
subordinate,  we  should  probably  have  had  no  difficulty  in 
determining  that  there  were  both  sanction  and  direction. 

It  has  been  erroneously  supposed  that  a  decision  in  a 
case  firom  CaHcut  is  to  the  contrary.  There  a  speculative 
petition  was  put  in,  and  the  Counsel  was  told  that  as  he  was 
not  prepar  ed  to  say  that  there  was  sanction,  it  was  unneces* 
sary  to  express  any  opinion. 

If  there  had  not  been  sanction,  it  does  not  follow  that 
the  o  bjection  could  have  availed  the  prisoner  after  trial  and 
decision. 

The  objection  is  not  (as  it  was  in  a  case  from  Manga- 
lore)  one  going  to  the  root  of  the  Court's  jurisdiction,  but 
something  (like  n  otice  of  action  in  certain  Civil  cases)  needed 
to  jus  tify  a  Court  in  going  on,  and  preventing  it  from  going 
on  if  the  objection  is  taken*  There  are  objections  which 
prevail  ipeo  iure,  others  ope  excepiionia.  Moreover,  there 
are  man  y  objections  which  can  be  of  avail  only  if  taken  in 
due  time.  In  a  celebrated  case  {Reg.  v.  Frost,  9  C.  &  P. 
1 29*1 87)  this  distinction  came  out  very  prominently. 
KiNDERSLXT,  J.— X  agree. 
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Slpprllatr  3mi^Ut\on.  ia) 

Refjnhir  Appeal  No.  26  of  1871. 

Kbistna  A'ytan  and  5  others AppeUant^^ 

Vencata'chella  Mudali  and  2  others Begpondents. 

The  plaintiffs,  as  shareholders  in  and  heads  of  the  villages  of  Ayijtir 
and  KuYirikudi,  sued  for  an  injunction  directing  the  defendants  to  close 
an  irrigation  channel  which  was  opened  in  1869  and  to  remove  the  sluice. 
It  appeared  that  a  channel  called  Kaduvai  had,  hy  means  of  a  branch,  for 
very  many  years  supplied  the  plaintifEs'  village  with  water.  The  vilLkge 
•f  Fartical,  of  which  the  1st  defendant  was  mfrisid&r,  up  to  the  date  of 
the  opening  of  the  new  channel  had  received  its  supply  from  the 
Mallattar  cnanneL  The  supply  from  this  was  insuffici^]^  and  the  2nd 
defendant,  the.  Superintending  Engineer  (representing  Government) 
designed  a  new  channel  from  the  Kaduvai  to  supplement  the  deficiency 
of  the  Mallattar.  The  water  of  the  Kaduvai  was  diverted  into  the  new 
channel  at  a  point  above  the  point  of  divergence  of  the  branch  channel 
from  the  Kaduvai  to  the  plaintil&'  village.  The  relief  was  prayed  for  in. 
the  Court  of  First  Instance  on  the  groimd  that  the  supply  by  the  Kaduvai 
had  never  been  sufficient  for  the  wants  of  the  village,  and  that  the  new 
channel  must  necessarily  cause  a  still  fiirther  deficiency.  The  Civil 
Judge  found  that  the  plaintifis  had  sustained  no  loss  by  the  (^pening  of 
the  new  channel,  aud  dismissed  the  suit.  On  appeal  it  was  contended 
Ist,  That  plaintiff  had  an  absolute  right  to  the  uninterrupted  flow  of 
all  the  water  in  the  Kaduvai  channel  without  subtraction  or  diminution, 
by  the  defendants  or  by  the  Government,  represented  by  the  2nd  defend- 
ant, and  that  any  diminution,  though  not  causing  loss,  was  an  invadcm. 
of  their  rights.  2nd,  That  if  they  had  not  such  absolute  right,  they 
had  a  right  to  a  supply  of  water  for  the  necessaiy  purposes  of  irrigation 
and  otherwise  for  their  village,  and  that  the  possibility  of  loss  at  some 
future  time,  arising  from  a  possible  wi'ongful  diminution  of  the  water  to 
their  detriment  tfajx)ugh  the  new  sluice  and  channel,  entitled  them  to 
the  relief  claimed* 

Upon  the  first  point  Ileldy — That  the  plaintiffs  had  not  the  extensive 
and  exclusive  right  to  the  water  contended  for  by  them,  but  that  their 
right  was  limited  to  the  beneficial  enjoyment  of  the  water  for  the  in'iga- 
tion  and  other  necessary  purposes  of  their  tenancies  as  heretofore  enjoy> 
ed.  Also  that  the  Government,  as  proprietor  of  the  Kaduvai  channel 
and  water  in  it,  had,  subject  to  the  above  limited  use  by  the  plaintiffs' 
and  other  villages  in  the  same  position  as  the  plaintiffs',  a  right  to  dis- 
tribute  the  water  of  the  Kaduvai  channel  for  the  benefit  of  the  public. 

Upon  the  second  point  Held^ — That  no  ground  existed  for  granting 
an  injimction,  as  no  right  of  the  plaintiffs  had  been  invaded,  no  damage 
had  accrued,  and  no  case  of  prospective^  damage  had  been  made  out 

FowinsdnU  TSvar.y.  The  Coilector  of  Madura^  5  M.  H.  C.  R  6,  dis- 
tinguished. 

1872.       rpHlS  was  a  Regular  Appeal  against  the  decision  of  J.  R^ 
'M.A.  No~^  Paniel,  the  Acting  Civil  Judge  of  Trichinopoly,  in  Origin- 

^/^^71.   ^  j^i  g^t  No.  21  of  1869. 

The  suit  was  brought  to  obtain  an  injunction  to  close  a 
new  channel  made  by  the  Superintending  Engineer,  the  second 
defendant,  for  the  supply  of  water  to  the  village  of  the  1st  de* 
fendant^ 

{a)   Present :— Innes  and  Keman,  JJ» 
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It  was  alleged  in  the  plaint  that  the  village  of  Ariydr,  the       1^2; 
plaintiffs'  village^  had  always  received  its  supply  of  water  from  j^^a.NoTW 

a  channel  called  the  "  Kaduvai ;"  that  from  this  the  supply  of     o/^^'^^- 

water  had  hitherto  been  deficient ;  that  the  village  of  Partical 
(Ist  defendant's  village)  had  hitherto  been  supplied  by  a 
channel  called  the  Malattar ;  but  that  in  February  1869,  the 
1st  defendant,  by  the  direction  of  the  2nd  defendant,  opened  a 
new  channel  to  supply  his  village  from  the  left  bank  of  their 
(plaintiffs')  channel,  and  thereby  diminished  the  supply  of 
water  to  plaintiffs'  village. 

The  1st  defendant  answered  that  the  supply  of  water  to< 
his  village  of  Partical  by  the  old  channel  was  insufficient ;  that 
as  the  water  which  ought  to  flow  into  his  village,  flowed  into 
the  Kaduvai  and  then  was  wasted,  the  2nd  defendant  and  the 
Collector  sanctioned  the-  opening  of  the  new  channel  in  order 
that  he  might  be  benefited  by  the  water  thus  running  to 
waste ;  that  the  new  channel!  took  its  head  from  the  junction 
ef  the  Kaduvai  and  Malattar  channels ;  that  channels  supplying 
three  other  villages  besides  the  plaintiffs'  took  their  rise  from 
the  same  place,  and  the  ryots  of  those  three  villages  made  na 
eomplaints,  so  that  the  plaintiffs'  objection  was  made  out  of 
mere  enmity. 

The  2nd  defendant  answered  in  effect  that  the  plaintiffs 
had  sustained  no  damage  by  the  change  made  in  the  mode  of 
supplying  their  lands  with  water ;  that  the  supply  of  water  ta 
the  Kaduvai  was  greatly  increased  by  the  Government  building 
ijje  upper  anient  in  K&ven,  and  transferring  the  head  of  the 
A'yyan  channel,  which  supplies  the  Kaduvai,  from  its  former  po- 
sition 10  miles  below  the  anient  to  its  present  position  above 
it,  and  therefore  the  Government  had  the  right  to  regulate  the 
water  as  they  thought  fit. 

That  as  part  of  the  lands  in  Ariytir  were  on  a  high  level,  and 
m  a  time  of  scarcity  might  be  deprived  of  water  by  the  new 
ehannd  to  Partical,.  regulating  sluices  had  been  made  by 
which  the  supply  of  water  to  the  different  villages  could  be  regu- 
lated according  to  their  wants. 

The  following  issues  were  framed, — 

Ist.  Whether  the  plaintiffs  have,  by  the  work  complained 
ef^  sustained  loss,  and  if  so,  what  amount  of  loss^ 
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1872.  2iid.    Whether  the  Eadavai  receives  an  increased  sapplr 

R,A,  No.2»  ^^^^t®r  ^  consequence  of  the  removal  of  the  head  of  the  A  yyaa 
^f  -^7^'      channel  to  the  upper  anient. 

The  following  is  taken  from  the  judgment  of  the  Civil 
Judge. — "  The  new  channel  has  been  only  used  one  year^  and 
the  oral  evidence  does  not  establish  that  any  actual  loss  baa 
been  as  yet  sustained  by  the  plaintiffs'  village;  it  ahows> 
however,  that  for  several  years  previous  the  water  supply  to 
the  villages  by  the  three  old  channels  has  not  been  over-abund- 
ant ;  there  has  been  a  deficiency ;  the  2nd  crop  of  this  year 
has  not  been  cut,  and  it  is  therefore  impossible  to  say  whedier 
any  loss  has  been  sustained ;  none  has  been  sustained  in  the 
1st  crop ;  there  has  been  a  plentiful  supply  of  rain  this  year, 
and  no  actual  injury  has  as  yet  been  sustained  by  the  plaintiflfs. 

Although  no  actual  damage  is  proved  to  have  been  caused 
to  the  plaintiffs  by  the  new  channel,  it  remains  to  be  considered 
whether  substantial  injury  must  follow  as  a  natural  consequence, 
for  in  that  case  the  plaintiffs  would  be  entitled  to  their  re- 
medy. 

It  does  not  appear  that  the  discontinuance  of  the  old 
Partical  channel  causes  any  increase  in  the  supply  of  water  to 
the  Kaduvai  at  the  dam  H;  but  there  is  undoubtedly  a  waste 
of  water  at  the  dam  H,  even  from  its  present  supply,  and  assom- 
ing  that  the  plaintiffs  have  a  right  to  the  flow  of  water  through 
their  channel,  they  can  have  no  right  to  object  to  the  Officers 
of  Grovemment  diverting  the  water  from  the  main  channel  of 
the  Kaduvai,  unless  it  be  shown  that  their  supply  is  thereby 
diminished.  It  is  shown  that  hitherto  water  has  gone  to  waste 
over  the  dam  H,  and  it  has  not  been  shown  that  the  plamtifi' 
channel  has  suffered  by  the  new  channel.  The  plaintiffs  might 
suffer  if  in  time  of  scarcity  the  new  channel  were  to  be  sup- 
plied equally  with  those  formerly  existing ;  the  2nd  defendant, 
the  Superintending  Engineer,  has  assured  the  plaintiffis  that 
arrangements  will  be  made  to  regulate  the  sluices  so  as  to 
prevent  injury  to  the  plaintiffs,  and  I  do  not  think  that  the 
possibility  of  such  an  arrangement  failing  can  be  made  the 
ground  for  granting  the  perpetual  injunction  asked  for  by  the 
plaintiffs.''    The  suit  was  dismissed  with  costs. 
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The  plaintiffs  appealed  on  the  CTOnnds. — ^That  the  open-       1872. 
ing  of  the  new  channel  was  an  invasion  of  the  plaintiffs'  rights  STXlvoTSS 
irrespective  of  any  actual  loss  or  substantial  injury  sustained     ^f  >87l- 
by  them^  and  that  the  plaintiffs  were  entitled  to  the  relief 
sought  for. 

Miller  and  Rama  Bau  for  the  appellants^  the  plaintiffs. 

The  Oovervment  Pleader  for  the  respondents^  the  de- 
fendants. 

The  Court  delivered  the  following  judgments  : — 

Innss,  J. — ^The  relief  sought  for  in  this  suit  is  an  injunc- 
tion directing  the  defendants  to  close  an  irrigation  channel 
which  was  opened  in  1869^  and  to  remove  the  sluice. 

The  channel  called  Eaduvai  branches  off  into  channels 
for  the  supply  of  the  village  of  Ariytir  (plaintiffs'  village)  and 
the  villages  of  Kilambil  and  Sengaraydr  respectively.     The 
village  of  Partical,  that  of  the  1st  defendant^  up  to  the  date  of 
the  opening  of  the  new  channel  had  received  its  supply  by  the 
Mallattar  channel.    The  supply  from  this  was  insufficient^  and 
the  Public  Works  D^artment  designed  the  new  channel  from 
tiie  Eaduvai  to  supplement  the  deficiency  of  the  Mallattar. 
The  water  of  the  Eaduvai  is  diverted  into  the  new  channel  at 
a  point  above  the  point  of  divergence  of  the  branch  channels 
from  the  Eaduvai  to  the  several  villages  of  Ariydr,  Eilambil 
and  Sengaraydr.     The  relief  was  prayed  for  in  the  Court  of 
First  Instance  on  the  ground  that  the  supply  by  the  Eaduvai 
has  never  been  sufficient  for  the  wants  of  the  village^  and  that 
the  new  chiomel  must  necessarily  cause  a  still  further  deficiency. 
The  Civil  Judge  found  that  the  plaintiffs  had  sustained  no  loss 
by  the  opening  x>f  the  new  channel  and  dismissed  plaintiffs' 
suit.    In  appeal  the  point  is  taken  that  the  opening  of  the  new 
channel  is  an  invasion  of  plaintiffs'  right  to  the  uninterrupted 
flow  of  water  by  the  Eaduvai^  and  entitles  the  plaintiffs  to  the 
injmiction  prayed  without  proof  of  actual  damage^  and  that^ 
^ongh  no  damage  is  proved  to  have  yet  resulted^  the  new 
chaimel  must  necessarily  be  detrimental  to  plaintiffs.     The  2nd 
defendant^  the  Superintending  Engineer  (it  is  urged)  ^  while 
Btatmg  that  the  arrangements  are  that  Partical  is  not  to  re- 
ceive water  by  the  new  channel  till  Ariydr  has  had  its  full 
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1872.  supply^  admits  that  the  regulation  of  the  supply  to  each  village 
M,A.No.  2tf  is  entirely  in  the  hands  of  the  villagers*  That  1st  defendant 
— ^f'^^'^^'  can,  therefore,  at  any  time  divert  the  water  from  the  Kadnvai 
before  the  village  of  Ariydr  has  had  its  full  supply,  and  that 
the  supply  of  water  to  Ariydr  is  thus  rendered  precarious. 
What  plaintiffs  really  claim,  as  was  admitted  at  the  hearing  in 
appeal,  is  an  easement  to  the  uninterrupted  flow  of  water  by 
the  artificial  channel  called  the  Kaduvai.  The  Grovemment, 
the  common  landlord  of  plaintiffs  and  1st  defendant,  alters 
the  distribution  of  water  in  a  manner  which  plaintiffs  consider 
to  be  prejudicial  to  them ;  plaintiffs  step  in  and  claim  a  right 
to  the  continuance  of  the  old  mode  of  distribution.  It  is  ele- 
mentary law  that  an  easement  cannot  be^claimed  in  respect  of 
a  tenement  but  by  the  owner  of  that  tenement,  and  plaintiffs 
are  in  no  sense  owners  of  the  village  lands,  or  of  any  portions 
of  the  village  lands  in  respect  of  which  they  claim  this  right. 
The  plaintiffs  are  tenants  from  year  to  year,  and  though  custom 
or  contract  may  practically  attach  to  each  several  tenancy  the 
incidents  of  a  permanent  holding,  defeasible  only  for  non-pay- 
ment of  the  assessment  which  may  from  time  to  time  be  im- 
posed, they  have  nothing  approaching  to  an  absolute  estate  in 
the  land.  Now,  an  easement  implies  an  absolute  outright 
grant  to  some  person  of  an  incorporeal  right  as  appurtenant  to 
his  corporeal  property.  Such  a  grant  cannot  be  conceived  as 
made  to  a  mere  tenant  in  respect  of  a  tenement  in  which  his 
interest  is  precarious.  A  grant  of  this  kind,  therefore,  cannot 
in  such  a  case  be  implied,  or  in  other  words  there  can  be  no 
easement  claimed  by  a  tenant  as  against  his  landlord.  But 
there  is  nothing  in  the  nature  of  the  plaintiffs'  relations  with 
the  Grovemment  to  prevent  their  possessing,  as  tenants,  rights 
limited  by  the  duration  of  their  interest  in  the  land.  Such 
rights,  however,  must  arise  either  by  the  express  contract  of 
letting,  or  by  implication  from  that  contract.  The  question, 
therefore,  now  presents  itself  whether  the  plaintiffs  under  their 
several  contracts  of  letting  can  claim  a  right  to  prevent  any 
diversion  of  the  water  of  the  Kaduvai  channel  for  the  use  of  the 
ryots  of  other  villages.  In  letting  irrigable  land  with  exist- 
ing conveniences  for  the  supply  of  water  for  the  purposes  of 
irrigation,  the  landlord,  no  doubt,  impliedly  engages,  if  nothing 
to  the  contrary  is  expressed,  that  the  existing  arrangements  for 
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the  supply  of  water  will  not  be  interfered  with  to  the  prejudice  1872. 
of  the  tenant  during  the  continuance  of  the  tenancy ;  and  as  "STiTMCii 
the  plaintiffs'  tenancies  are  from  year  to  year^  it  may  be  taken  o/J87i»  _ 
that  this  engagement  is  yearly  renewed.  But  I  do  not  think 
that  anything  beyond  this  can  be  implied  from  the  nature  of 
the  tenancy.  The  case  reported  in  5  M.  H.  C.  R.  6,  which 
was  quoted  to  us  by  the  learned  Counsel  for  theplaintifib 
(appellants)^  has  no  analogy  to  this.  That  was  a  case  in  which 
the  plaintiff  was  the  proprietor  of  the  tenement  in  respect  of 
which  he  claimed  the  easement^  and  was  therefore  in  a  position 
to  claim  it^  which  the  plaintiffs  are  not.  That  case^  therefore, 
may  be  dismissed  from  consideration.  Limiting  plaintiffs' 
right  to  this,  that  they  are  entitled  to  demand  in  respect  of  their 
several  tenancies  that  no  new  arrangement  for  the  distribution 
of  water  shall  be  made  to  their  prejudice  during  their  tenancies; 
and  applying  this  proposition  to  the  admitted  facts  of  the  case ; 
are  the  plaintiffs  entitled  to  the  relief  prayed  ?  The  Govern- 
ment, whom  the  2nd  defendant  represents,  has  the  undoubted 
right  to  regulate  the  distribution  of  water  supplied  to  its  ryot- 
wari  villages.  A  great  portion  of  the  water  flowing  through 
the  Xaduvai  channel  admittedly  still  runs  to  waste  over  the 
dam  into  the  Coleroon  at  the  point  at  which  the  old  branch 
channels  are  led  off  to  the  plaintiffs'  and  other  villages.  It  is 
clear  that  the  utilising  this  surplus  water,  by  turning  it  into  a 
new  channel,  can  work  no  breach  of  the  contracts  with  plain- 
tiffs. But,  it  is  said,  there  is  danger  through  the  new  channel 
of  the  proper  supply  to  Ariydr  being  diminished.  To  this  the 
answer  on  the  part  of  the  Grovemment  is  "  our  arrangements 
'^are  that  the  villages  hitherto  supplied  from  the  Kaduvai 
''  diannel  shall  be  first  supplied  and  no  water  jshall  be  diverted 
to  Partical  by  the  new  channel  till  those  villages  have  re-* 
ceived  their  full  supply."  So  far  as  appears,  therefore,  there 
is  no  reason  for  apprehending  any  breach  of  their  contract  on 
the  part  of  the  Government.  In  what  they  have  done  they 
have  merely  acted  in  accordance  with  their  rights  as  landlord 
and  with  their  duty  as  guardian  of  the  interests  of  the  com- 
munity. It  is  true  that  the  due  working  out  of  the  arrange* 
meots  for  the  use  of  the  new  channel  depends  upon  the  com* 
pliauce  of  the  village  officers  with  the  orders  sent.  This  is  so 
itt  all  irrigated  villages;  and  we  cannot  aseume  that  the  village 
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Fdrua  9  ^®^®^^  ^^  ^^*  *^^  ^®^^  duty,  nor  have  we  any  right  to  assume 
R.  A.  NoTTt  ^  against  1st  defendant,  the  Mirdsidar  tenant  of  Partical^  that 
— l — il: —  he  wUl  cause  the  water  to  be  diverted  before  he  is  entitled  to 
take  it^  or  to  such  an  extent  as  to  diminish  the  due  supply  to 
plaintiffs'  village.  I  think^  therefore,  that  no  case  has  been 
made  out  for  granting  an  injunction  either  (as  originally  pray- 
ed) for  the  closing  of  the  channel,  or  (as  it  is  now  contended 
plaintiffs  are  at  least  entitled  to)  for  the  restraining  defend- 
ants from  diminishing  the  supply  to  plaintiffs'  village,  or  res- 
training the  1st  defendant  from  diverting  the  water  to  his 
village  until  plaintiffs  have  had  a  full  supply.  The  first  would 
be  to  establish  a  right  of  easement  in  the  plaintiffs  which  does 
not  reside  in  them,  and  for  injunctions  in  the  nature  of  the 
two  last  no  case  of  prospective  damage  has  been  made  out 
upon  the  facts.  Plaintiffs  have  their  remedy  in  damages  should 
damage  occur.     The  appeal  must  be  dismissed  with  costs. 

Kbrnan,  J,— The  plaintiffs  in  this  case  filed  their  plaint 
in  the  Civil  Court  of  Trichinopoly  stating  the  following  facts, 
viz.  : — ^That  they  are  shareholders  in  and  are  the  heads  of  the 
villages  of  Ariydr  and  Kurivikudi  containing  600  acres.  That 
the  first  defendant  is  the  sole  Mr^id&r  of  the  village  of  Par- 
tical  containing  100  acres.  That  plaintiffs'  villages  have 
been  supplied  with  water  by  the  Eaduvai  channel,  which  not 
taking  its  rise  in  any  river  is  a  channel  of  surplus  water ;  that 
the  defendant's  village  has  been  supplied  with  water  by  the 
Mallatar  channel  j  that  plaintiffs'  village  is  a  high  one  and  the 
water  of  Kaduvai  does  not  freely  flow  and  is  quite  dry  in  No- 
vember and  December ;  that  there  is  a  deficiency  every  year 
in  the  supply  of  water  ;  that  the  defendant's  village  is  a  low 
one  and  is  always  fully  supplied  with  water  by  the  Mallatar  ; 
that  the  1st  defendant,  under  an  order  of  the  2nd  defendant 
(representing  Government),  without  pkantiffs'  knowledge^ 
opened  a  new  channel  to  his  village  by  making  a  head  on  the 
lefb  baijc  of  the  Eaduvai  and  by  building  a  sluice  on  the  road 
5  or  6  yards  to  the  west  of  plaintiffs'  sluice.  Plaintiffs  allege 
that  if  the  channel  should  be  opened,  there  shall  be  a  great 
deficiency  of  supply  of  water  to  their  villages  and  the  lands 
shall  be  lefb  waste. 

Plaintiffs  pray  that  the  new  channel  may  not  be  opened,  and 

that  the  portion  opened  may  bo  filled  up  and  the  sluice  built 
removed. 
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The  1st  defendant  in  his  written  statement  alleges  that  1872. 
the  supply  of  water  to  his  village  Partical  is  only  surplus  -^g^**"^  ^' 
water  of  a  channel  called  the  A'yyan  channel ;  that  the  surplus  o/i87i. 
water  of  that  channel  ought  to  flow  into  the  Kaduvai  and 
Mallatar  channels^  and  thence  to  his  village  ;  that  his  village 
could  not  be  fully  supplied  with  water  by  the  channel  which 
has  its  head  in  the  Mallatar^  and  that  the  water  of  the  Kaduvai 
channel  &lls  over  into  the  Coleroon  river^  and  is  waste ;  that  in 
order  to  utilise  the  water  so  going  to  waste>  the  2nd  defend* 
ant  allowed  the  head  and  channel  in  dispute  to  be  opened  ;  that 
the  Kaduvai  can  be  supplied  by  water  direct  from  the  Coleroon. 
The  2nd  defendant  in  his  statement  alleges  that  the  Kiiduvai 
receives  not  only  the  surplus  water  of  the  lands  irrigated  by 
the  northern  and  southern  channels^  but  that  those  two  channels 
join  the  Kaduvai  above  the  place  where  the  plaintiffs'  channel 
is  made^  and  that  the  A'yyan  channel  has  its  head  on  the  west 
of  the  upper  anient,  and  therefore  that  the  Kaduvai  cannot  be 
cx>nsidered  one  of  surplus  water  ;  that  the  water  flows  over  the 
dam  of  1^  E[aduvai  where  plaintiffs'  channel  is  into  the 
Coleroon,  and  is  waste  ;  that  the  Mallatar  having  a  smaller  sup- 
ply than  Kaduvai  irrigates  a  larger  quantity  of  land  ;  that  the 
MfJlfttar  does  not  fully  irrigate  the  land  under  its  irrigation ; 
that  the  Mallatar  joins  the  Kaduvai  on  the  west  of  the  dam, 
where  the  Ariydr  (plaintiffs')  channel  rises,  and  that  the  vil- 
lage of  Partical,  lower  down  to  the  east,  has  a  right  to  receive 
the  water  from  that  dam.  That  the  head  of  the  A'yyan  channel 
has  been  transferred  to  the  upper  anient,  ten  miles  to  the  west 
of  its  former  position,  and  the  supply  of  water  in  the  Kaduvai 
greatly  increased.  The  2nd  defendant  then  claims  that  as  such 
work  was  done  solely  by  Government,  Government  has  a  right 
to  distribute  the  water  in  the  Zillah  at  their  option,  but  that,  at 
all  events.  Government  has  a  right  to  distribute  the  water,  so 
sapplied,  to  the  lands  under  irrigation  of  Kaduvai  channel  at 
their  option  for  their  own  benefit  and  that  of  the  several  peo- 
ple. The  2nd  defendant  also  states  that  as  some  of  the  Ariydr 
lands  are  high,  the  supply  of  water  at  times  of  scarcity  should 
be  impeded  by  the  Partical  channel  in  dispute,  and  that  it  is 
objectionable  to  open  a  channel  for  Partical  except  with  a 
sluioe  at  the  head ;  that  by  building  such  sluice  the  supply  of 
water  to  the  Partical  channel  may  be  regulated,  according  to 
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IS72.       tlie  wants  at  different  times,  and  the  supply  of  water  to  those 
k.  A  ~/i\2S  lands  can  be  regulated  at  times  when  diere  may  be  no  sufficient 

' '  1571. 


water  to  flow  finely  through  the  Kadavai  to  the  lands  indnd- 
ing  phintifis'. 

The  following  issues  were  framed. — 

1.  Whether  bj  the  work  complained  of  the  plaintiffs 
haye  sustained  loss,  and  if  so,  to  what  amount  ? 

2.  Whether  the  Kaduvai  channd  receiyes  ^i  increased 
supply  in  consequence  of  the  remoyal  of  the  A'yyan  channel  to 
the  upper  anient  ? 

The  Ist  issue  was  found  in  the  Court  below  in  the  negative 
and  the  2nd  issue  in  the  affirmatiye.  Upon  the  eyidenoe  the 
findings  on  these  issues  were  correct.  Plainti^  did  not  esta* 
blish  that  the  supply  of  water  heretofore  used  by  or  necessary 
for  their  yillages  was  in  any  way  diminished  by  the  worb 
complained  of.  At  the  outside  the  eyidence  of  the  phuntifis 
onfy  established  the  statement  of  the  2nd  defendant  that,  in 
times  of  scarcity,  the  flow  of  water  through  the  new  channel 
might  cause  loss  to  plaintiffs,  unless  its  flow  was  either 
preyented  or  regulated  so  as  to  supply  plaintiffs'  yillages 
in  the  first  instance  with  sufficient  water.  There  was  no  evi- 
dence to  sustain  the  all^ation  of  the  plaintifEs'  lands  being 
waste  for  want  of  water  by  reason  of  the  works  or  acts  com* 
plained  of. 

So  far,  therefore,  as  the  case  of  the  plaintiffs  to  relirfwas 
put  upon  the  ground  of  actual  loss  sustained,  it  whoUy  foiled. 
Howeyer,  in  the  Court  below  and  before  us  it  was  contended— 

Ist.  That  plaintiffs  haye  an  absolute  right  to  the  unin- 
terrupted flow  of  all  the  water  in  the  Kaduyai  channel  without 
subtraction  or  diminution  by  the  defendants  or  by  tlie  Govern- 
ment, represented  by  the  2nd  defendant,  and  that  any  diminu- 
tion, though  not  causing  loss,  is  an  inyasion  of  their  rights. 

2nd.  That  if  they  haye  not  such  absolute  right,  they  have 
a  right  to  a  supply  of  water  for  the  necessary  purposes  of  irri- 
gation and  otherwise  for  their  yiUage,  and  that  the  possibility 
of  loss  at  some  future  time  arising  from  a  possible  wrosgfu] 


KUISTNA  A  YYAN   V.  VENCATA  CHELLA   MUDALI.  G9 

cUmmution  of  the  water  to  their  detriment  through  the  new       1872. 

,    .  J  .  .  T        i_        February  P. 

slaice  and  channel  entitles  them  to  tiie  mjunction  and  other  s~~A,js/o.zi 
relief  claimed.  'of 'mi. 

To  deal  with  the  first  point. 

This  claim  of  absolute  right  can  only  be  in  the  nature  of 
an  easement  annexed  to  the  possession  of  the  village  of  plain- 
tiffs, inasmuch  as  the  Kaduvai  channel  is  not  situate  on  any 
lands  owned  or  held  by  the  plaintiffs,  but  is  on  the  land  of  the 
Government.     The  plaintiffs  and  other  villagers  are  tenants 
from  year  to  year  for  their  village  to  Government,  with  a  right, 
it  is  assumed,  of  continuous  occupation,  paying  rent  which 
may  vary  from  time  to  time.     There  is  no  evidence  of  any 
express  contract  that  the  plaintiffs,  or  those  through  whom  they 
claim,  should  have  a  right  to  the  uninterrupted,  undiminished 
flow  of  all  the  water  in  the  Kaduvai  channel.    The  evidence 
only  proves  that  plaintiffs'  village  has  for  very  many  years 
(since  its  establishment  it  may  be  presumed)  received  their 
supply  of  water  for  irrigation  and  all  other  necessary  purposes 
from  the  Kaduvai  channel,  and  it  appears  that  two  other  villa- 
ges are  similarly  circumstanced  as  plaintiffs'  village,  and  have 
in  the  same  way  derived  their  supply  of  water  from  the  Kadu- 
vai channel,  through  channels  made  in  the  same  dam.     Upon 
the  evidence  the  Government  have  openly  and  notoriously  ex- 
ercised rights  of  ownership  over  the  Kaduvai  channel  and  have 
largely  increased  the  supply  of  water  in  it  by  transferring  the 
head  of  the  A  yyan  channel,  from  which  the  Kaduvai  branches, 
ten  miles  further  to  the  west  into  the  head  of  the  upper 
anient  supplying  both  channels.    Cotemporaneously  with  such 
transfer  the  dam  in  which  the  channels  to  villages  are  made 
was  constructed.    It  is  admitted  that  water  flows  at  times  over 
the  dam  into  the  Coleroon. 

Upon  this  state  of  facts  the  plaintiffs,  the  tenants  of  Go- 
vernment for  their  village,  claim,  in  respect  of  the  village,  the 
extensive  right  of  easement  above  mentioned  against  their 
landlord  upon  the  ground  that  long  enjoyment  of  the  use 
of  the  water  is  evidence  of  a  grant,  which  may  legally  have 
been  by  parol,  of  such  right.  But  such  enjoyment,  or  user, 
cannot  evidence  or  establish  a  right  greater  than  the  beneficial 
vse  made  by  the  plaintiffs  of  the  water.     In  Williams  v.  Mor* 
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1872.  lomd  (2  B.  &  C.  913)  Bayley,  J.  says, "  flowing  water  is  origin- 
jj-^  ~iVo~2l  *^y  publid  juris.  So  soon  as  it  is  appropriated  by  an  indivi- 
of  187^»  dual  his  right  is  co-extensive  with  the  beneficied  use  to  which 
he  appropriates  it/'  See  also  Bayley  v.  Shcm  (6  East,  208) 
'^  any  exclusive  right  is  to  be  measured  by  its  enjoyment/'  page 
213,  Graham  B.,  which  decision  was  upheld.  See  also  other 
cases  collected  in  Kerr  on  Injunctions^  page  887.  These  were, 
however,  cases  of  natural  water-courses,  but  Wood  v.  Waud, 
3  Ex.  777 ;  Siitdife  v.  Booth,  32  L.  J.  Q.  B.  136,  show  that 
the  circumstances  under  which  the  artificial  course  was  created 
may  give  rights  similar  to  those  of  a  riparian  proprietor. 

The  circumstances  of  this  case  show  that  the  water  course 
was  not  made  by  the  plaintiffs,  or  those  through  whom  they 
derive,  nor  was  the  water  of  it  used  exclusively  by  them.    The 
Kaduvai  channel  was,  as  it  must  be  inferred  from  the  evidence, 
made  by  the  Grovemment  for  the  purpose  of  irrigating  not 
only  plaintiffs'  lands  but  those  of  several  other  villages.    We 
hold,  therefore,  that  the  plaintiffs  have  not  the  extensive  and 
exclusive  right  to  the  water  contended  for  by  them,  but  that 
their  right  is  limited  to  the  beneficial  enjoyment  of  the  water 
for  the  irrigation  and  other  necessary  purposes  of  their  tenan- 
cies as  heretofore  enjoyed.    We  also  hold  that  the  Govern- 
ment, as  proprietor  of  the  Kaduvai  channel  and  water  in  it,  has, 
subject  to  the  above  limited  use  by  the  plaintiffs'  and  other  vil- 
lages in  the  same  position  as  the  plaintiffs',  a  right  to  distri- 
bute the  water  of  the  E^aduvai  channel  for  the  benefit  of  the 
public.     The  case  in  5  M.  H.  C.  R.  p.  6,  does  not  apply,  as 
the  plaintiff  in  that  case  was  the  proprietor  of  several  villages, 
and  had  acquired  an  absolute  right  to  the  flow  of  the  water  in 
the  artificial  water-course,  undiminished,  to  his  several  villages, 
and  had  used  and  always  asserted  his  right  to  use  all  the  water 
in  its  ordinary  flow.     The  circumstances  of  that  case  proved 
such  absolute  right ;  here  they  prove  the  contrary. 

Upon  the  2nd  proposition  above  contended  for. — ^We  have 
not  been  referred  to  any  principle  of  law  or  to  any  authority 
upon  which  it  can  be  sustained.  The  proposition  admits  that 
plaintiffs  have  only  a  right  to  a  supply  of  water  for  irrigation 
and  other  purposes  of  the  village,  and  further  admits  that  the 
plaintiffs  have  not  been  deprived  of  any  portion  of  that  supply 
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but  claiin  a  right  of  action  by  reason  of  possible  loss.  No  right,  ^872. 
therefore,  of  the  plamtiffs  has  been  invaded,  and  no  damage  jj.  a.  No726 
has  been  done  to  them.  Boehdale  v.  King  (14  Q.  B.  122)  is  ^-^^^^^^ 
supposed  to  have  been  a  ease  where,  although  no  damage  from 
the  diversion  of  an  artificial  water-oonrse  was  proved,  the 
plaintiff  succeeded,  but  Lord  Denman  giving  judgment  says 
that  dami^  must  have  been  done  to  the  plaintiff.  In  Williams 
y.  Morland,  above  cited,  Littledale  says  "  The  doing  of  any  act 
calculated  to  injure  the  right  is  a  sufficient  ground  of  action,  but 
generally  speaking  there  must  be  a  temporal  loss  or  damage ;  ^' 
again,  he  says,  the  ^'juiy  have  found  that  plaintiff  has  not  sus- 
tained damage,  and  therefore  they  have  negatived  the  ground 
of  action/'  In  Ooldsmithy.Tunbridge  Wells  Otmmissumers ', 
L.  R.  1  Ch.  Ap.  354 ;  Turner,  L.  J.  says,  *^  The  interference  of 
this  Court  in  cases  of  prospective  injury  veiy  much  depends^ 
as  I  apprehend,  upon  the  nature  and  extent  of  the  apprehended 
mischief,  and  upon  the  certainty  or  uncertainty  of  its  arising 
or  continuing,''  and  he  refers  to  a  case  Elmhirst  v.  Spencer  (2 
Mac.  &  6. 45)  where  a  nuisance  complained  of  was  not  establish- 
ed and  no  damage  was  proved,  and  the  injunction  such  as  here 
claimed  was  refused.  These  cases  and  that  in  5  M.  H.  C.  B. 
above  alluded  to,  are  instances  of  the  general  rule  that  a  per- 
manent ii^junction  is  only  granted, — Ist,  when  some  established 
right  has  been  invaded — and  2nd,  when  damage  has  accrued  or 
must  necessarily  accrue  from  the  act  or  omission  complained 
of.  In  this  case  not  only  no  right  has  been  invaded  and  no 
damage  has  accrued,  but  the  defendants  disclaim  all  intention 
of  injuring  plaintifik,  and  we  see  that  every  reasonable  precau- 
tion has  been  taken  to  prevent  any  injury  being  done  to  plain- 
tifis,  aa  the  top  of  the  sluice  complained  of  is  13  inches  higher 
than  plaintiffs' ;  so  that  no  water  can  be  drawn  off  through  it 
until  plaintiffs  have  more  than  13  inches  of  water,  and  even 
then,  further  provisions  have  been  made  to  prevent  any  water 
being  drawn>  off,  except  water  which  otherwise  should  go  to 
waste,  so  that  plaintiffs'  and  the  other  villages  may  be  com- 
pletely protected  from  loss. 

We  therefore  think  plaintiffs  have  wholly  failed,  and  this 
appeal  mi^t  bo  dismissed  with  cost^. 
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Slppellate  SurisRiirtfon.  (a) 

CivU  Miscellaneous  Petition  No.  56  of  1872. 

C.  D,  Babracho Petitioner. 

A.  D.  SouzA  and  14  others Counter  Petitioners. 

B.  submitted  to  arbitration  the  matters  in  dispute  between  himself 
and  the  other  parties  to  a  suit,  on  the  terms  that  an  umpire  should  be 
selected  from  seven  persons  whom  he  named.  Those  terms  were  not 
objected  to  by  the  other  side.  Arbitrators  were  agreed  upon,  and  R,  one 
of  the  seven  persons  named  in  the  submission,  was  appointed  an  ulnpire. 
But  B.  and  some  of  the  arbitrators  declined  to  act  Fresh  arbitrators 
were  then  chosen  but  no  umpire ;  and,  the  arbitrators  being  equally 
divided  in  their  opinion  on  the  case,  the  Court  of  its  own  motion  ap- 
pointed as  umpire  L.,  who  was  not  one  of  the  seven  persons  named  m 
the  submission.  R  objected  to  L's  appointment,  but  the  Judge  over- 
ruled the  objection  and  passed  judgment  in  accordance  with  the  um- 
pire's award.  Held,  On  Appeal,  that  as  it  was  stipulated  as  an  essential 
I)art  of  the  submission  that  an  umpire  should  be  cnosen  from  seven  per- 
sons named,  the  power  of  the  Court  to  appoint  an  umpire,  under  Section 
319  of  the  Civil  Procedure  Code,  was  controlled  and  limited  by  that 
stipulation  ;  and  that,  the  umpire  not  being  one  of  the  seven  persons 
named  in  the  submission,  there  was  no  valid  award. 

1872.       rpHIS  was  a  Petition  against  the  order  of  M.  J.  Walhonse, 

C~m7p7No!^  *^®  ^^^^  Judge  of  Mangalore,  dated  the  24th  October 

'5g»/t872''  1871,  passed  on  Mis.  Petition  No.  911  of  1870. 

■ 

On  the  death  of  the  Reverend  E.  A.  Barracho,  Priest  of  the 
church  of  Kulawar  at  Pejawar,  his  representatiye,  Mr.  C.  D. 
Barracbo,  claimed  certain  property,  moveable  and  immoveable, 
on  the  ground  of  its  being  the  deceased  priest's  private  pro- 
perty. Mr.  A.  D.  Souza  and  others,  Mukt6sars  of  the  said 
Church,  contended,  on  the  other  hand,  that  the  whole  of  the  pro- 
.perty  belonged  to  the  church,  and  brought  a  suit  in  the  CivU 
XJourt  of  Mangalore  for  its  recovery.  In  reply  to  a  proposal  to 
refer  the  matter  to  arbitration,  Mr.  C.  D.  Barracho,  defendant, 
presented  a  Petition  (No.  144  of  1871)  to  the  Civil  Court  on  the 
2nd  March  1871,  stating  that  he  had  no  objection  to  the  matter 
in  difference  being  referred  to  arbitration,  provided  that  it  was 
agreed  that  an  umpire  should  be  selected  out  of  the  seven  per- 
sons following. — (1.)  Mr.  L.S.Rosario,  (2.)  Mr.  J.P.  Femandes, 
(3.)  Mr.  B.  V.  D'Rosario,  (4.)  Ecv.  D.  Pereira,  (5.)  Rqv.  B.  P. 
Miranda,  (6.)  Rev.  B.  Baretto,  (7.)  Rev.  P.  C.  Luis,  and  pray- 
ing that  should  the  plaintiffs  (Petitioners  in  Mis.  Petition  No. 
911  of  1870)  not  agree  to  the  above,  the  case  might  be  settled 

fa)    Pieseut  ;— Kemau  and  Kindex-sley,  J  J. 
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by  the  C!o«rfe  and  he  be  permitted  to  rettum  to  Goa  on  being  exa-       1872. 
mined.     On  the  4th  March  the  Court  made  the  following  ^  j^^p  '^^^ 
Ofder^p— ''The  matter  bemg  referred  to  arbitration  with  con-  g6o/i872. 
sent  of  both  partieSj  the  4th^  5th  and  6th  out  of  the  seven 
psrsoos  named  in  this  Petition  are  agreed  to  and  approved  of 
aa  arbitrators  on  behalf  of  this  Petitioner.    Mr.  L.  S.  Bosario 
IB  agreed  to  and  approved  of  as  umpire.''    On  the  7th  March 
Mrr  Bosario  wvote  declining  to  act  as  arbitrator,  and  on  the 
Slst  of  that  month  the  Court  made  the  further  order  : — "  Mr, 
L.  &  Bosario  has  declined  to  act  as  umpire,  but  that  need  form 
no  obstacle  to  the  arbitrators  taking  up  the  matter,  as,  by 
Section  316,  should  there  be  a  majority,  the  decision  will 
test  therewith,  and  there  is  no  occasion  to  delay  settlement  in 
view  of  a  ocmtingency  that  may  never  arrive.    The  Court, 
therefore,  directs  the  arbitration  to  proceed.''    These  arbitra- 
tCMTS,  however,  declined  to  act  and  on  the  15th  April  1871  the 
Court  made  the  order  : — "  The  arbitrators  originally  named 
having  declined  to  serve,  the  Court,  with  consent  of  both  par-- 
ties,  names  on  plaintiffs'  side  B.  Norenha,  Pasco  Pai,  John 
Siquera,  and  on  defendant's  side  J.  ¥^  Femandes,  Bev.  P.  C. 
Luis,  Bev.  A  Coelho,  all  the  above  named  being  willing  to 
serve  as  arbitrators^    The  arbitration  may  be  entered  upon 
forthwith."    On  the  14th  of  June  the  Bev.  P.  C.  Luis  wrote 
declining  to  serve  as  an  arbitrator  and  on  the  6th  July  the 
Court  ordered  as  follows : — "  Pedro  Cussodio  Luis,  the  arbi- 
trator for  defendant,  having  declined  to  serve,  the  Court,  on 
the  application  of  defendant's  Yaldl,  directs  Baldr  Vastiva  to 
be  substituted  in  his  place."    Accordingly,  the  arbitrators  pro- 
ceeded to  consider  the  matter  in  dispute  but  were  unable  to 
agree  upon  an  award,  being  equally  divided,  and  on  the  26th 
September  following  the  Court  passed  the  order : — ^  The  arbitra- 
tors  named  having  been  unable  to  agree  on  an  award,  and  di* 
irided  equally  upon  the  matter  submitted  to  them,  the  Court, 
under  Section  319,  resolves  to  i^point  B.  C.  Leggatt,  Esq., 
Tieaeory  Deputy  Collector,  as  umpire  for  final  decision,  and 
directs  that  all  necessary  aoooonts  and  documents  be  sub*' 
miited  to  him."  On  the  28th  September  Mr .  Barracho,  through 
his  Vakfl,  presented  Petition  No.  494  of  1871  to  the  effect  that 
Mr.  Ijeggatt  had  been  appointed  umpire  without  the  consent 
of  the  parties  and  without  any  provision  having  been  made  in 

10 
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J^"?;  the  order  to  the  arbitrators  for  the  appointment  of  an  nm{»re^ 
€.  M.  P.  No,  that  the  appointment  was  thns  opposed  to  Section  816  of  th© 
56  tff  1872.  Qq^q^  and  that  the  parties  would  not  consent  to  the  appoilitmenf. 
He  therefore  prayed  that  the  appointment  might  tie  cancelledand 
the  case  decided  by  the  Conrt.  Upon  this  Petition  the  following 
order  was  passed: — ''In  this  protracted  affair  great  indispositioxi 
has  been  shown  to  allow  matters  to  be  pnt  in  a  train  that  pro- 
mised a  settlement.  Arbitrators  and  an  nmpire  were  named 
with  consent  of  both  parties^  bnt  declined  to  serve.  At  last, 
after  mnch  difficulty,  arbitrators  were  agreed  upon  by  both 
sides  who  undertook  to  serve.  As  there  was  so  much  diffi- 
culty in  finding  an  umpire,  the  Court  thought  it  best  not  to 
name  one  then,  but  to  wait  and  learn  whether  the  award  of  the 
arbitrators  would  decide  the  dispute.  They  "have  now  decided 
equally,  each  side  returning  a  different  finding,  and  in  conse- 
quence the  Court  resolves  to  exercise  the  power  it  reserved  of 
appointing  an  umpire  for  final  award.  This  course  the  Court 
considers  best  and  in  no  wise  contrary  to  law,  and  therefore 
dismisses  this  Petition/' 

On  the  13th  October  1871,  Mr.  Leggatt  made  his  award 
declaring  that  the  property  in  dispute  belonged  to  tiie  Church 
ofKulawar. 

On  the  24th  October  1871,  in  accordance  with  the  prayer 
of  a  Petition  presented  by  the  MuktSsars  of  the  Church,  the 
following  order  was  made  by  the  Court : — '*  The  umpire  having 
returned  his  award,  finding  in  favor  of  Petitioners,  the  Muk- 
t^sars  of  the  P6jawar  Parish  Church,  and  the  Court  entirely 
Agreeing  with  that  award,  no  application  to  set  it  aside  more- 
over having  been  made,  it  is  ordered  that  the  documents  and 
landed  property  referred  to  in  this  Petition  be  made  over  to 
petitioners  in  accoi^nce  with  the  umjiire's  award.  One 
fourth  costs  also  allowed  ttem.^ 

Against  this  order  of  the^Civil  Court,  Mr.  G.  B«  Banache 
oppealed  on  the  following  grounds  :— - 

1 .  The  Civil  Judge  liad  no  jurisdiction  W  make  tiie  said 
order,  inasmuch  as  the  Petitionei^  objected  to  the  aj^intment 
of  the  umpire  finally  named- by  the  Court,  and'the  submission 
by  the  petitioner  expressly  provided  for  the  appointment  rfaa 
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umpire 'by  the  arbitrators,  such  umpire  to  be  selected  from      jJ^J^^ 
seven  inclividiials  named  in  the  sabmission.  v.  M,P.  A'o. 

56  (if  1872. 

2.  The  provisions  of  Chapter  VI  of  the  Code  of  Civil 
^^rocednre  -were  not  complied  'with. 

(y  Sullivan  for  the  petitioner. 

Sloan  and  Samjiva  Bau  for  the  comiter^etitioners. 

The  Court  delivered  the  following 

JuDOK SKT : — ^This  was  a  case  of  arbitratios,  and,  at  the 
hearing  before  this  Court,  Mr.  Sloan  took  the  preliminary  ob<* 
jeciion  that  no  appeal  lay  against  a  decision  founded  upon  an 
award.  1£  there  had  been  a 'valid  award  the  appeal  would 
not  lie  (5  M.  H.  C.  B.  401).  But  in  this  case  it  is  contended 
that  there  has  been  no  valid  award. 

Mr.  C.  D.  Barracho  submitted  the  matters  in  dispute  be- 
tween himself  and  the  other  parties  to  suit  No.  911  to  arbitra- 
tion,  on  the  terms  that  an  umpire  should  be  selected  from 
seven  persons  whom  he  named.  And  those  terms  were  not 
objected  to  by  the  other  side.  Arbitrators  were  agreed  upon 
and  Bosario,  one  of  the  seven  persons  named  in  the  submis- 
sion, was  appointed  an  umpire.  But  Bosario  and  some  of  the 
arbitrators  declined  to  act.  Fresh  arbitrators  were  then  cho« 
sen,  but  no  umpire ;  and,  the  arbitrators  being  equally  divid- 
ed in  their  opinion  on  the  case,  the  Court  appointed  as  um- 
pire a  gentleman  who  may  have  been  otherwise  a  competent 
person,  but  who  was  not  one  of  the  seven  persons  named  in 
the  submission.  To  the  appointment  of  that  umpire  Barracho 
objected,  but  the  Judge  overruled  the  objection,  and  passed 
judgment  in  accordance  with  that  umpire's  award.  The  ques- 
tion 13  whether  the  Judge  had  the  power  to  appoint  an  um- 
pire who  was  not  one  of  the  seven  named  in  the  submission. 
Section  319  of  the  Code  of  Civil  Procedure  gives  the  Court 
power  to  appoint  an  umpire  instead  of  one  who  may  have 
declined  to  act.  But  we  think  that  that  Section  must  be  read 
together  with  those  which  go  before  it,  and  Section  316  places 
it  within  the  power  of  the  parties  to  agree  beforehand  how  the 
nuitter  shall  be  determined  in  case  of  a  difference  of  opinion 
between  the  arbitrators.    In  the  present  case  it  was  stipulated 
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i87Zr  as  an  essential  part  of  the  submission  .that  an  nmpiie  shoaldt 
c.  M.P.  Ko,  be  chosen  from  seven  perscHis  named ;  and  we  are  of  opinion 
66  of  187-2.  |.|^^  ^^  power  of  the  Court  to  appoint  an  umpire  under  Sec* 
tion  S19  was  controlled  and  limited  by  that  stipulatiour  The 
Judge  appears  to  have  named  an  umpire^  not  by  reason  oi  the 
parties  to  the  suit  fiuling  to  appoint  one  out  of  the  seven 
selected  or  by  reason  of  any  of  those  seven  refusing  to 
act,  save  Mr.  Bosario,  but  of  his  the  Judge's  own  motion, 
against  the  wish  of  at  least  one  of  the  parties  to  the  submission. 
The  unqpire  not  being  one  of  the  seven  persons  named  in  the 
submission  there  was  no  valid  award.  The  order  of  the  Civil 
Court  must,  therefore,  be  annulled,  and  the  case  remanded  to* 
that  Court  for  disposal.  The  costs  of  this  appeal  will  be*  costs- 
in  the  caose.  We  wish  to  draw  the  attention  of  the  Judge  to* 
Section  816,  which  requires  a  formal  order.  Had  such  order 
been  drawn  up  the  difficulty,  very  probably,  would  not  have 
ariseUr 

Appeal  cUlatced^- 
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2lpprnatr  SarttRifction.  (a) 

Regular  Appeal  No.  35  of  1872. 

L.  Vbnkatb'sa  Na'tudu  and  2  others... ilpp^^^anfe. 

Sheitak  Shataqopa  Shw  ShataoopaI  ^^^^^^ 
SwA  MI  and  another  J       -^ 

m 

Flaintifi&,  members  of  the  Committee  appointed  under  Act  XX  of 
1863,  sued  to  eject  defendants  (the  Dharmalourta  and  his  agents)  from 
the  possession  and  management  of  the  temple  dedicated  to  Srf  Vfrai^- 
gava  Sw4mi  at  'triTellore  and  to  establish  their  (plaintiffs')  right  to  the 
possession  and  control  of  the  said  temple.  Defendants  denied  the  nsht 
of  the  plaintifi&  to  exercise  any  control  whatever  over  the  temple,  lliis 
right  depended  upon  whether  at  the  period  of  the  passing  of  Act  XX 
of  1863,  the  nomination  vested  in,  was  exercised  by,  or  was  subject  to 
the  confirmation  of  the  Gk)vemment«  or  any  public  officer.  It  was 
admitted  that,  in  1 842^  the  Board  of  Revenue  <nd,  so  &r  as  it  could,  divest 
itself  of  all  right  to  interfere  with  the  appointment  of  Dharmakarta, 
Init  it  was  contended  for  the  plaintifib  that  it  was  not  in  the  power 
of  the  Board  of  Revenue  so  to  divest  itself  of  the  duties  imposed  upon 
It  by  Regulation  YII  of  1817.  Held,  that  assuming  the  Board  of  Re- 
venue to  have  had  such  a  right,  there  was  nothing  in  Regulation  YII  of 
1817  to  prevent  them  from  renouncing  fljiat  right  if  Uiey  chose. 

r[S  was  a  Regular  Appeal  against  the  decision  of  E.  B.     jl^^% 
Foord,  the  Civil  Judge  of  Chinglepnt,  in  Original  Suit  jj.  ^i.ivo.  35 
No.  15  of  1868.  V'^^7^- 

The  plaintiffs,  who  were  members  of  the  Committee  ap- 
^inted  under  Act  XX  of  1863,  sued  to  eject  the  defendants 
from  1  to  3  (the  1st  of  whom  was  Dharmakarta,  and  the  2nd 
und  3rd  his  agents)  from  the  possession  and  management  of 
iihe  temple  dedicated  to  Sn  Yirarfigava  Sw&mi  at  Triyelldr, 
on  the  ground  that  they  had  malversated  the  a£Eurs  thereof, 
.and  to  establish  their  (the  plaintiffs*)  right  to  the  possession 
and  control  of  the  said  temple. 

A  claim  for  damages  against  the  Collector  and  Magistrate 
lOf  the  Madras  District  for  wrongfrdly  ejecting  plaintiffs  fiY>m 
ihe  said  pagoda  was  also  included;  but  on  an  objection  being 
made  by  defendants'  counsel  at  the  1st  hearing,  on  the  ground 
jof  misjoinder,  it  was  withdrawn. 

The  defendants  from  1  to  3  denied  the  right  of  the  plain-* 
tiflb  to  exercise  any  control  whatever  over  the  temple  in  ques- 
tion, which  they  averred  was  one  of  the  kind  described  in 
Section  4  of  Act  XX  of  1863,  the  Dharmakartaship  being  al- 

(c)    Present :— HoUoway  and  Kindeisleyi  J  J. 
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1873.       ways  held  by  the  Jheer  of  the  Agob&Iam  Mntfc,  who  had  always 
it  A^No^ss  appointed  hia  own  anccessor.    They  denied  the  malyersation 
of  1872.     alleged  in  the  plaint,  and  fbrther  pleaded  the  Law  of  Limita- 
tion iz^  bar  to  the  suit* 

The  following  laaiieB,  among  otbeny  were  framed, 

Wheth^  the  temple  in  question  is  one  of  those  described 
in  Section  3  of  Act  XX  of  1863  f 

Whether  the  soii  is  barred  by  the  12  years'  daose  (^tbe 
Law  of  Limitation  ? 

The  judgment  of  the  Civil  Judge  contained  the  follow* 
mg:— 

^'  The  limitation  bar  pleaded  by  defendants  having  beea 
abandoned  during  the  argument,  the  main  point  for  determi« 
nation  is  the  question  raised  in  the  1st  issue»  and  it  must  thero* 
fore  be  first  considered  whether  the  plaintiffs  have  sueoeeded 
m  proving  that  the  temple  in  question  SeJU  within  the  scope 
of  Section  8  of  Act  XX  of  1868,  that  is,  whether,  at  the  tbae 
of  the  passing  of  that  Act,  the  nomination  to  the  office  of 
trustee  rested  with  the  Government  or  any  public  officerj  or 
was  subject  to  the  confirmation  of  the  Government  or  any  palh 
lie  officer. 

The  only  evidence  prodnoedby  plaintiff  to  show  how  the  no* 
mination  of  trustee  wasmadeprevious  tol842,  when  theGovem* 
meat  resolved  to  sever  their  ccmnection  with  religious  estabBwh* 
:mentB  throughout  the  country,  is  exhibit  Aj  which  is  a  lefcter 
from  the  Collector  of  the  Chingleput  District  to  the  Board 
of  Revenue,  dated  16th  March  1790j  from  which  it  appears 
that,  at  that  time,  the  nomination  of  trustee  then  rasted  witk 
certain  mir&sid&rs  ci  the  temple,  subject  to  the  confirmatioa 
of  Gov«imient>  but  between  the  date  of  this  letter  and  1842 
there  is  nothing  to  show  that,  any  formal  recognition  by  Go* 
vemmentj  or  by  any  public  officer,  o£  subsequent  nomiaationB 

was  ever  recorded 

Esdiibits  from  B  to  M,  and  Exhibit  O  are  dated  in  I842| 
und  Ae^subsequmt  years.  B,  0,  D,  B,  F  and  H  are  corrts- 
pondence  between  the  Board  of  Revenue  and  the  Collector  re- 
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garding  the  transfer  of  oertain  temples  (among  which  the  one     J^^- 

Jm^fi    OTV9 

now  m  dispnte  is  mcluded)  to  the  trustees  thereof,  and  the  £^a.No.z^ 
withdrawal  of  all  inteifiaranoe  therein  on  the  part  of  the  ofSoers  ^f  ^^^*' 
€t  GrovemmenL  In  Exhibit  D^  the  Oollector  states  that  as  he 
had  ascertained  that  the  Dharmakartas  <^this  temple  had  been 
chosen  for  many  years  from  among  the  disoiples  of  the  Jheer 
of  the  Agobalam  Mutt  (the  1st  defendant  in  this  suit),  he  re- 
commends that  the  Jheer  be  nominated  Dharmakarta  perma- 
nently, which  arrangement  the  Board  of  Bevenne  record  their 
approval  of  in  Exhibit  E.  The  remaining  exhibits  do  not  show 
any  farther  interference  on  the  part  of  the  officers  el  Grovem- 
ment  in  the  appointment  of  Dharmakarta^  though  Exhibit  J 
diowB  the  intention  of  Government  to  oontinne  their  control 
over  the  lands  attached  to  the  temple  so  fiur  as  to  ensore  their 
proper  management. 

Of  the  docnmentaiy  evidence  produced  by  defendantSi  1 
thinktliat  Exhibits S,  4, 5, 15, 16, 17, 18  and  19  show  unmis- 
iskable  aets  of  ownership  on  the  part  of  the  successive  Ago- 
balam Jheers  in  the  temple  in  question,  from  a  period  com- 
m&adng  so  far  back  as  1818  and  continuing  up  to  1840 
(Exhibit  19) ;  and  I  think  it  is,  therefore,  to  be  inferred  that 
file  Government  daring  that  time  respected  the  rig^t  of  suc- 
cession to  Dharmakartaships  of  the  temple,  which  was  inhe- 
rent in  the  Jheers  of  the  Mutt 

The  resolt  of  this  trial  leaves  no  doubt  in  my  mind  that 
the  plaintiffs  have  entirely  failed  to  establish  that  this  temple 
&lls  within  the  scope  of  Section  3  of  Act  XX  of  1863. 

The  judgment  of  the  High  Court  in  Begnlar  Appeal 
^0.  12  of  1867,  5  M.  H.  C.  B.  53,  which  is  a  similar  case, 
explains  at  length  the  meaning  which  should  be  attached 
to  Sections  3  azid  4  of  the  said  Act ;  and  I  am  glad  to  gpiide 
myself  in  the  disposal  oi  this  suit  by  the  opinion  therein 
expressed.  The  temple  which  formed  the  subject  of  dis^ 
puke  in  that  suit,  had,  like  this  temple,  been  subject  to  the 
anlknritative  superintendence  and  interference  of  the  Govem- 
meotj  until  1842,  when  they  adopted  measures ''  to  divest  them- 
srifee  of  the  duties  and  responsibilities  imposed  by  law  in  con- 
fiflomB  wil^ffindu  and  Muhammadan  religious  ert»bliahments/J 


ij 
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187-2:       Parsnant  to  this  determination,  the  Board  of  Bevenne^  M 

May  2ty. 

a.  A.  No,  36  tdiown  in  the  correspondence  quoted  above,  sanctioned  the  re- 

of^^72*      commendation  of  the  Collector  that  the  Jheer  of  the  Agobahim 

Mutt  should  be  permanently  appointed  Dhannafaarta  <^  this 

temple,  and  that  the  Gk>yemment  and  their  servants  should 

withdraw  from  all  further  interference  in  its  aSiurs. 

I  think  it  has  been  very  clearly  proved  by  the  defendants 
that  this  state  of  things  continued  uninterruptedly  down  to  the 
time  when  Act  XX  of  1863  took  effect,  and  that  my  finding 
on  the  1st  issue  must  be  in  the  negative. 

Buch  being  the  case,  it  is  unnecessary  to  record  any 
finding  on  the  remaining  issues,  nothing  remaining  but  to 
dismiss  this  suit  with  costs.'' 

The  plaintiffs  appealed  against  this  decision  upon  the 
following  grounds^*- 

1st.  The  plaintiffs  were  upon  the  evidence  entitled  to  a 
decree  for  possession  of  the  temple  and  the  property  belonging 
to  it. 

2nd.  The  temple  is  one  to  which  Section  3  of  Act  ^^  of 
1863  applies  and  not  Section  4  of  the  Act  as  found  by  the 
Civil  Judge. 

(ySvllivan  and  Uama  Ban  for  the  appellants,  1st,  5th  and 
6th  plaintiffs. 

Miller  and  Bamiuhmd/raiyar  for  the  1st  respondent,  the 
1st  defendant. 

The  Court  delivered  the  following 

JuDOMBNT :— -The  question  is  whether  by  force  of  the  ap<r 
pointment  as  Committee  and  of  the  Act  XX  of  1863,  the  right 
to  manage  this  pagoda  vested  in  the  plaintifis. 

This  depends  upon  whether  at  the  period  of  the  passing 
of  the  Act  the  nomination  (presumab^  the  right  to  nominate) 
vested  in,  was  e:Kercised  by,  or  whether  the  nomination  waa 
jsubject  to,  the  confirmation  of  the  Government  or  any  publio 
p£Scer* 

It  is  not  to  be  disputed  and  Mr.  CSullivan  did  not  dia« 
pute  that  in  1842  the  Board  of  Bevwue  (C.  D.  E.  F.)  didj  sa 
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far  as  it  coiild,  diwat  itmlf  of  all  right  to  interfere.    It  ia  also       1^72. 
dear  that,  as  a  matter  of  fact,  there  has  never  been  since  that  jg,  a.  No,  35 
time  any  interference  whatever,  although  several  cases  of  sue-     0/ 1^72. 
cession  have  occurred,    lliis  &ct  is  important  both  for  the  in- 
terpretation of  the  Act  of  1842  and  as  evidence  of  the  rights 
of  the  parties. 

Mr.  (ySullivan,  however,  contended  that  it  was  not  in  the 
power  <^  the  Board  of  Bevenue  so  to  divest  itself  of  the  duties 
imposed  upon  it  by  Begulation  Vll  of  1817. 

There  seem  to  us  two  fatal  defects  in  this  argument. 
The  fact  of  their  interference  sad  the  assertion  of  their  right 
to  interfere  are  the  only  evidence  of  the  esdstence  of  such  right. 
That  for  many  years  they  most  beneficially  for  the  institution, 
perhaps  irregularly,  assumed  such  a  right  in  every  pagoda, 
this  and  many  other  cases  distinctly  show.  It  would,  however, 
be  impossible  to  treat  the  fact  of  interference  as  evidence  of  a 
strictly  legal  right  to  interfere.  This  has  been  several  times 
noticed  in  previous  cases. 

Assuming,  however,  that  they  had  such  a  right,  we  can  see 
nothing  in  Begulation  VH  of  1817  to  prevent  them  from  re- 
nouncing that  right  if  they  chose. 

The  scope  of  that  Begulation  is  the  prevention  of  the  mis- 
application of  endowments,  and  all  its  provisions  are  to  be  read 
with  reference  to  that  purpose. 

Section  XTTT  gives  the  largest  power  of  making  any 
arrangement  which  the  Board  may  consider  best  adi^ted  to 
secure  the  purposes  which  the  Begulation  had  in  view,  and  in 
their  letters  the  Board  show  that  they  conceived  that  this  pur- 
pose would  be  best  secured  by  vesting  the  management  in  the 
Jleer  himself,  instead  of  in  persons  elected  from  his  disciples. 
They  seem  to  have  believed  that  his  reputed  piety  and  position 
would  be  the  best  security  agsginst  embezzlement.  It  seems 
to  us  that  they  had  full  power  so  to  act,  and  that  the  effect  of 
tbtir  act  was  to  vest  in  the  Jheer  for  the  time  being  the  ma- 
tiagenient  of  this  institution.  It  seems  to  us  plain,  therefore, 
that  nothing  passed  to  the  Committee  by  their  appointments, 
and  that  tbia  appeal  must  be  dismissed  with  costs. 
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Slpiirllatr  SunKHirttott  (a) 

Bef erred  Case  No.  1  of  IS72,  from  the  Court  of  Small  Causes^ 

Mai/ras. 

Albzbt  Fostib  Patsb  and  others, 

ogainBt 
HsNBT  Evans  GasDON  and  another^ 

Upon  the  ibilowing  Ctbcta  raftrred— **  Defendants  contraeted  with 
plaintiffii  as  agents  of  the  Gafytain  and  owners  of  a  certain  ship  then  in* 
the  Madras  roc^  ^The  plaintiffs  were  aware  of  this  at  the  tune  when 
the  contract  was  made.  The  Captain  was  at  the  time  in  charge  of  hia 
ship.  At  the  time  of  the  contract  nothing  was  said  by  either  party  a» 
to  the  person  or  persons  on  whose  credit  the  contract  was  niMe— All 
that  occurred  being  that  defendants,  known  by  plaintiffs  to  be  acting 
as  agents  for  the  Captain  and  owners  of  the  dup,  agreed  with  plaintifS 
to  carry  certain  of  their  goods  on  bosjd  the  ship  to  Cakutta.  The  de* 
fendants  did  not  at  the  time  of  the  contract  m  terms  sav  that  they 
eontraotsd  only  as  agents.  The  plaintiffe  did  not  know  the  names  Sl 
the  owners^  nor  of  the  Captain  ;  nor  had  they  any  fiirther  or  o^er 
knowledge  of  the  latter  than  that  which  his  designation  by  his  office  of 
master  of  the  ship  oonveyedJ' — HM^  that  in  the  absence  of  aoythin^ 
more  than  knowledge  th^  the  defendants  were  acting  as  agents  of  the 
master  and  owners  of  a  ship  in*  the  voads,  a  decision  declaring  the 
agents  liable  was  strictly  in  accordance  with  Knglish  law. 

1872.       riiiilS  was  a  case  refenped  for  ihe  opimcm  of  the  Hiffh  Court 
^^^0.1  ^7  T.  M.  Bosteed^  First  Judge  of  the  Ckmrfc  of  Small 

^^«^^      Caoses  at  Madras,  in  Suit  No.  19,569  of  1871* 

The  Advocate  General  for  the  plaintiSs. 

(y  Sullivan  for  the  defendants. 
The  Coort  deUrered  the  following 

ippeared 


the  learned  judges  of  the  Small  Caoses  Court  had  made  a 
decree  against  the  defSdndants,  and  this  case  is  submitted,  and 
it  is  stated  that  the  answer  to  it  will  enable  the  judges  to  dis- 
pose of  all  matters  of  difference  between  them. 

The  case  is  thus  stated.— 

''  The  drfendants  contracted  with  the  plaintiffs  as  agents 
''  of  the  Captain  and  owners  of  the  ship  Durley  then  in  th^ 
''  Madns  roads.    The  plaintiflBs  were  aware  of  this  at  ibm 

(d)  Present  ;^Mov8u^  a  J.  and  HoUowayi  J, 
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^'  time  when  the  oontract  was  made.    The  Captain  was  of       1872. 
course  at  the  time  in  charge  of  hia  ship.    At  the  time  of  the  ^  o.No,  \ 

contract  nothing  was  sud  by  either  party  as  to  the  person     </W^ 

or  persons  on  whose  credit  the  oontaract  was  made.  All  we 
**  know  of  the  contract  Itself  is,  that  defendants,  known  by  the 
*'  plaintiffs  to  be  acting  as  agents  for  the  Captain  and  owners 
^'  of  the  ship,  agreed  with  the  plaintiffs  to  carry  certain  goods 
^'  of  plaintiffs  on  board  the  ship  hence  to  Calcutta.'^ 

^  The  defen&nts  cSd  not  at  the  time  of  the  oontract  in 
^'  terms  say  that  they  contracted  only  as  agents.  The  plain- 
^'  tiffs  did  not  know  the  Bames  of  the  owners,  nor  of  the 
''^  Captain  ;  aor  had  they  any  further  or  other  knowledge  of 
**  the  latter  than  that  which  his  deugnation  by  his  office  of 
**  master  <if  ||be  ship  conFeyed.^' 

'^  Upon  the  above  facts  the  question  which,  under  the 
^  provisions  of  Section  55,  Act  IX  of  1850, 1  beg  to  submit 
for  your  Lordships'  opinion  is  :— 


€t 


''  Whether,  assuming  no  question  of  foreign  princ^al  to 
^'  arise,  the  facts  above  stated  show  a  sufficient  disclosure  of 
^'  defendants'  principal  to  brix\g  the  case  within  the  rule  relat- 
^'  ing  to  contracts  made  by  agents  on  behalf  of  disclosed 
f '  principals  ?" 

The  question  amounts  to  this — ^was  there  anything  in  these 
AkHiB  to  render  it  erroneous  in  SqgUsh  law  to  hold  the  i^nts 
liable  ?  The  rule  as  to  disclosed  and  undisclosed  principals  is 
nmely  a  suboxdinate  oae  assisting  to  the  answer  of  the  ques« 
tionr»Who  contracted  the  obligation  f  There  is,  of  course  no 
doubt  that  a  man  who  declares  that  he  acts  for  cmMik&r  €md 

f9Mt0a<2  of  another  is  not  personally  liable,  because  he  is  offering 
to  the  other  contracting  party  a  transaction  not  with  himseli^ 
but  with  another,  and  the  acceptance  must  be  taken  to  accord 
with  the  offer* 

.  There  is  as  little  doubt  that  he  may  deolam  that  he  is 
iMstiiig  in  the  interest  of  another,  but  make  the  transaction  his 
own* 

This  conclusion  maybe  deduced  from  the  form  of  expres- 
noo«    [See  Tanner  v«  Chnsticmf  iK&B.  591 :  Leona/rd  y. 
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. .  ^^^  .^  ItobifttBon,  5  E.  ft  B.  125.  for  the  one  conclusion,  and  Beslandes 
"i  (>.  ^o.  i  ▼•  Oregory  2.  B.  ft  E.  602,  and  £yo»  v.  TTtUiofiw  {8t.  Ag. 
..  ^/^^^^'     aec.  268,  n.  1)  for  the  other]. 

It  may  also  be  derived  from  the  character  of  the  trans- 
action itself  {re  ipsS).  That  character  may  be  determined  by 
evidence  of  a  nsage  of  trade  or  by  other  circnmstances.  It  is, 
however,  a  settled  mle  of  both  English  and  American  law  that 
the  mere  fact  of  a  man  being  known  to  be  a  person  who 
usually  acts  for  another  will  not  exonerate  him  if  he  deals  in 
his  own  name.    Faierson  v.  Ckmdasequi,  (a) 

It  is  also  a  settled  rule  of  constroction  that  if  a  man,  even 
stating  himself  to  be  an  agent,  does  not  name  the  principal, 
the  other  party  is  not  bound  to  make  enquiries,  but  is  at 
liberty  to  treat  him  as  making  the  transaction  his  own.  ^To 
whom  is  credit  given  V*  is  not  the  proper  question  for  deter- 
mining whether  one  really  an  agent  is  personally  bound,  but-** 
''Was  credit  given  to  the  man  known  to  be  acting  for  another  iu 

circumstances  that  entitled  the  giver  of  the  credit  to  treat  him 
as  making  his  own  a  transaction  in  the  interest  of  that  other  ? '' 

In  English  law  the  giver  of  the  credit  is  so  entitled, 
although  the  existence  of  the  principal  and  the  place  of  his 
residence  are  both  known,  and  where  by  enquiry  the  other 
party  might  have  ascertained  that  name.  Thomson  v.  Daven^ 
port.    (6) 

There  is  an  American  case  quoted  [Wallae^a  Notes,  Vol. 
I.  636,  4th  Edition)  which  seems  to  bear  the  other  way. 
(Waddell  v.  Mordeeai) .  This  is  not  a  decision  of  the  Supreme 
Court  of  the  United  States  and  is  a  case  upon  the  construction 
of  a  bill  of  lading,  and  the  dicta  accompanying  the  decision  on 
the  construction  are  opposed  to  both  English  and  American 
cases  of  the  highest  authority. 

In  the  absence  of  anything  more  than  knowledge  that  the 
defendants  were  acting  as  agents  of  the  masters  and  owners  of 
a  ship  in  the  roads,  the  decision  declaring  the  agents  liable 
seems  to  us  to  have  been  strictly  in  accordance  with  English 

law. 

(a)    15  East  62. 
Qf)    9  B.  and  C.  86. 
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Begular  Appeal  No.  40  of  1872. 

Chedambaram  Chetti AppellanU 

Banqa  Kbistna  Muttuvira  Puchaya  ^^  «      ^,     - 
Naikab^  Zamindar  of  Marangapdri.  j      ^        '*'  • 

The  plaintiff  sued  on  a  bond  for  Rupees  67,000,  obtained  from  the 
defendant  (the  Zamindir  of  Marangaptln)  in  the  following  manner.    In 
July  1364,  Tirumala  Puchaya  Naikar,  the  late  Zamindir,  died  leaving  3 
widows  but  no  issue,  and,  in  September  1864,  the  Government  with  the 
consent  of  the  widows  recognised  the  defendant,  who  was  then  a  minor, 
as  successor  to  his  step-brother,  the  said  T.  P .  Naikar.    The  widows 
afterwards  became  dissatisfied,  and  in  December  1866  executed  a  bond 
in  plaintiff's  &vor,  by  the  terms  of  which  they  bound  themselves  to  pre- 
fer suits  and  claims  with  a  view  to  obtain  possession  of  the  zamind&r{ 
on  their  own  account  b^  ousting  the  minor,  and  the  terms  upon  which 
they  agreed  to  take  this  action  were  these  :^-The  plaiutiff  was  to  con- 
duct the  suit  entirely  at  his  own  expense,  and,  as  soon  as  the  zaminddri 
should  be  handed  over  to  the  widows,  tbey  were  to  pay  the  plaintiff  one 
lac  of  Rupees  out  of  the  income  of  the  estate  as  a  reward  K>r  his  pecu- 
niary and  other  services  in  assisting  them  to  obtain  it ;  together  with  a 
moiety  of  the  savings  which  the  Couft  of  Wards  might  have  effected  du- 
ring the  managemeet  of  the  estate,  and  which  estate  the  plaiutiff  was 
moreover  to  keep  under  his  own  managemeut,  by  appointing  an  agent  to 
superintend  it,  until  the  widows  should  have  redeemed  it  by  payment 
of  the  lac  of  Rupees  promised ;  failing  in  which  the  widows  bound 
themselves  and  heirs  to  make  a  lump  payment  out  of  their  own  funds 
to  the  plaintiff  of  one  lac  of  Rupees  with  interest,  together  with  a  moiety 
of  the  Court  of  Ward's  savings.     /Accordingly,  in  September  1868  the 
plaintiff"  brought  a  Suit  (No.  30  of  1868)  in  the  name  of  Lekkamani,  the 
senior  widow,  against  the  Collector  for  the  zamind&ri,  euid,  the  minor 
attaining  his  majoritv  in  July  1869,  he  was  thereupon  made  2nd  defen- 
dant in  the  suit  by  the  plaintiff.    The  final  hearing  of  this  Suit  (No.  30 
of  1868)  was  fixed  for  the  16th  August  1869,  and,  on  or  about  the  11th, 
the  plaintiff,  Lekkamani,  sent  for  the  2nd  defendant  to  her  palace  and 
proposed  a  compromise  on  the  terms  that  the  widows  should  have  3 
villages  and  that  2nd  defendant  should  settle  the  present  plaintiff's 
'*  small''  account.    A  r&zin&ma  to  this  effect  was  orawn  up  and  the 
^oux^  Zamindar  was  persuaded,  by  threats  of  ruining  him  with  litigation 
if  he  did  not  comply,  to  sign  it  and  to  give  a  note  of  hand  for  Rupees 
62,000  to  plaintiff's  agenta    A  few  days  afterwards  plaintiff  called  on 
defendant,  and  by  similar  threats  extorted  from  him  a  bond  for  Rupees 
67,000  (now  sued  on)  in  lieu  of  the  note  of  hand  for  Rupees  62,000.    The 
rasinima  was,  on  presentation,  rejected  by  the  Court,  the  Suit  (No.  30  of 
1868)  proceeded  to  judgment  and  decree,  and  at  the  time  the  present 
suit  was  brought  was  under  appeal.    The  Civil  Judge  found  that  the 
bond  was  obtained  under  undue  influence  and  by  threats,  and  that  the 
defendant  received  no  consideration  for  it.    The  suit  was  accordingly 
dismissed.    Hdd,  on  appeal,  that,  without  dissenting  from  the  judgment 
'below  on  the  ground  of  vicious  grounds  of  deteimination  of  the  defen- 
dant's will,  the  judgment  of  the  Court  might  be  put  on  the  very  satisfac- 
tory grounda — That  the  contract  was  m»ie  with  the  woman  ;  that  there 
waa  a  promise  to  pay  this  sum  to  the  plaintiff  whom  sbe  believed  to  be 
her  creditor  ;  that  in  pursuance  of  that  arrangement  the  document  was 
given.     The  cause  of  giving  it  was  the  compromise  of  the  suit.    That 
caoae  had  wholly  fail^.    It  was  a  case,  therefore,  of  suing  for  money 
which,  if  it  had  been  paid,  the  defendant  could  have  recovered  (ofr 

(a)  Present  -.—Hollo  way  and  Kindersley,  J  J. 
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1872.       rpHIS  wfta  a  B^pukr  Appeal  against  the  decision  of  S. 
B  a'noIao'  Davidson,  Civil  Jndge  of  Trichinopoly,  in  Original  Suit 

'^/^872.     No.  14  of  1870. 

The  suit  was  brought  to  recover  Bupees  69,456-10-8, 
principal  and  interest  on  a  bond  for  Rupees  67,000,  dated 
the  16th  August  1869,  with  subsequent  interest  and  costs. 

The  defendant,  the  Zamind&r  of  Marangapdri,  admitted 
the  genuineness  of  the  plaint  bond  A,  but  met  the  suit  by  the 
defence  that  the  bond  had  been  obtained  from  him  under 
improper  influence,  firaudulently,  and  without  consideration 
having  been  received  for  it,  and  that  the  suit  was  tainted 
with  champerty  and  ought  to  be  dismissed. 

The  following  issues  were  settled — 

1.  Whether,  as  affirmed  by  the  defendant  and  denied 
by  the  plaintiff,  the  plaint  bond  A  had  been  obtained  from 
the  defendant  under  undue  influence  and  threats  of  the  plain- 
tiff or  his  people,  or  not. 

2.  Whether,  as  affirmed  by  the  defendant  and  denied  by 
the  plaintiffj  the  former  had  obtained  no  consideration  for  the 
plaint  bond  A. 

The  Civil  Judge  delivered  a  judgment  from  which  the 
following  is  taken-^ 

''  In  dealing  with  this  case,  it  is  of  importance  that  re- 
gard should  be  had  to  the  circumstances  and  conditions  of  the 
contracting  parties  at  the  time  when  the  bond  A  was  executed. 

They  were  these,  as  disclosed  in  Original  Suit  No.  30  of 
1868,  out  of  which  this  suit  may  be  said  to  have  arisen,  and 
from  what  has  been  elicited  at  the  present  trial : — 

On  the  1 7th  July  1864,  Tirumalai  Puchaya  Naikar,  the  late 
Zamind&r,  and  step-brother  of  the  defendant,  demised,  leaving 
three  widows  but  no  issue.  On  the  day  preceding  his  demise 
(16th  July)  he  wrote  to  the  Collector  of  Trichinopoly,  inform- 
ing him  that  as  he  felt  he  was  dying  he  had  installed  the  de^ 
fendant  his  step-brother  as  his  successor,  and  requested  that 
Gx>vemment  would  recognize  him  as  such ;  and  on  the  18th 
idem  Lekkamani  his  senior  widow  (and  who  is  the  plaintiff 
in  Original  Suit  No.  30  of  1868)  and  the  present  defendiont 
wrote  a  joint  letter  to  the  Collector,  reporting  Tirumalai  Pu- 
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ehaja  Naikar^s  death,  and  in  it  Lekkamani  recoffniaed  i^e  de*       1872. 
fendant  as  his  soooeasor.    Thereupon  the  Collector  directed  jg.  ^.  j^o'  45^ 
tbe Tahfiildir  of  Koluttalai and  the  Snb-Mairistrate of  Mana-      0/^^72- 


pazy  to  proceed  to  Marangap6ri,  and  ascertain  what  the  wishes 
of  the  widows  were;  they  did  so,  and  took  statements  firom 
the  three  widows,  in  which  they  made  a  full  and  unqualified 
reoognition  of  the  present  defendant's  right  to  succeed  their 
husband  in  the  zamindiri.  The  Collector  then  communicated 
with  the  Board  of  Bevenue,  and  the  Board  with  Gk>Yemment> 
aad,  on  the  1 7th  September  1864,  the  Government  recognized 
the  defendant,  who  was  then  a  minor,  as  successor  to  his  step- 
brother, the  late  Zamind&r,  and  Mr.  Banbury  the  then  Collec- 
tor, as  representative  of  the  Court  of  Wards,  undertook  the 
temporary  management  of  the  estate  under  Begulation  V  of 
1804,  and  superintended  the  education  and  training  of  the  de- 
fendant, who,  on  attaining  his  majority  in  July  1869,  was  duly 
installed  as  Zamindjlr  of  Marangaptiri  on  the  23rd  of  that 
month. 

For  some  time  during  the  period  of  the  defendant's  mi* 
nority  the  widows  of  the  late  Zamind&r  accepted  their  usaal 
maintenance  allowance  from  the  Collector;  but  in  1866  they 
discontinued  the  practice,  and  the  Collector  as  guardian  found 
it  necessary  to  issue  an  order  and  proclamation.  Exhibits  Nos. 
2  and  3,  on  the  6th  September  1866,  warning  all  parties 
against  advancing  money  to  the  widows,  and  notifying  that 
no  portion  of  the  estate  could  be  held  liable  for  any  debts 
which  they  might  contract;  and  it  has  not  been  disputed  that 
due  publicity  was  given  to  the  proclamation  in  question. 

I  find,  however,  that  notwithstanding  the  very  stringent 
orders  which  the  Collector  gave  on  the  subject,  the  widows 
entered  into  an  arrangement  with  the  present  plaintiff  on  the 
21st  December  1866,  and  executed  a  bond  (marked  B)  in  his 
favor,  by  the  terms  of  which  they  bound  themselves  to  prefer 
Bnits  and  claims  before  the  Civil,  Revenue  and  other  superior 
officers,  with  a  view  to  obtaining  possession  of  the  aamindirf 
on  their  own  account  out  of  the  hands  of  the  Court  of  Wards 
^y  oustii^  the  drfendant,  and  the  terms  on  which  they  agreed 
totake  this  action  were  these : — (vide  Exhibit  B.)  The  plain- 
tiff wis  to  conduct  the  suit  entirely  at  his  own  expense^  and,  aa 
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1872.  Boon  as  the  zamind4ii  sliotild  be  handed  over  to  the  widov3> 
Ji.A.No.40  *^®y  ^®^®  *^  P*y  ^^^  plaintiff  one  lac  of  Rupees  out  of  the  in* 
of  1872.  come  of  the  estate,  as  a  reward  for  his  pecuniary  and  other 
services  in  assisting  them  to  obtain  the  estate ;  together  with 
a  moiety  of  savings  which  the  Court  of  Wards  would  have 
effected  daring  the  management  of  the  estate,  and  which  estate 
the  plaintiff  was  moreover  to  keep  under  his  own  management, 
by  appointing  an  agent  to  superintend  it,  until  the  widows 
should  have  redeemed  it  by  payment  of  the  lac  of  Rupees  pro- 
mised ;  failing  in  which,  and  a  few  minor  stipulationSi  the 
widows  bound  themselves  and  heirs  to  make  a  lump  payment 
out  of  their  own  fimds  to  the  plaintiff  of  Rupees  1,00,000  with 
interest,  together  with  a  moiety  of  the  Court  of  Ward's  savings. 

This  done,  the  plaintiff,  in  September  1868,  admittedly  in- 
stituted Suit  No.  30  of  1868  on  this  Court's  file,  in  the  name  of 
XjekkamaAi  the  senior  widow  of  the  late  Zapnindar,  against  the 
Collector.  The  suit  was  for  the  recovery  of  the  Marangaptiri 
zamind£ri  and  other  property  valaed  in  all  at  Rupees 
4,11,997-3-1,  and  no  sooner  had  the  present  defendant  been 
put  in  possession  of  his  estate  on  the  23rd  July  1869,  on  at- 
taining his  majority,  than  the  plaintiff,  on  the  28th  idem,  moved 
this  Court  by  Miscellaneous  Petition  No.  789  of  1869  to  in- 
clude him  as  2nd  defendant  in  the  suit,  and  he  was  made  a 
party,  as  appears  from  the  notice  Exhibit  No.  4,  dated  gnd  Au-i 
gust  1869. 

Now,  the  final  hearing  of  Original  Suit  No-  30  o(  186& 
was  set  for  the  16th  August  1869,  and  on  the  application  of 
Lekkamani;  the  plaintiff  in  that  suit,  Mr.  Cadell,  the  then 
Acting  Judge,  sent  a  coinmission  to  Maraingap6ri  to  take  the 
evidence  of  Lekkamani,  of  the  other  two  widows,,  and  of  a 
sister  of  the  late  Zamind&r,  and  the  Commissioners  reached 
Marangapilri  on  the  11th  August,  and  from  that  day  the  pro- 
ceedings connected  with  the  e:^ecu.tion  of  the  r&^inaniah 
put  in  in  Original  Suit  No.  30  of  1868,  and  of  the*  bond  A  in 
this  suit,  commenced* 

Now,  the  case  for  the  plaintiff  is  this,  and  it  is  not  dis« 
puted  by  the  defendant,  that  on  that  very  day,  via.,  11th 
August,  two  messengers  by  name  T^var  Naik  and  Maratlia^ 
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naigam  Fillai^  the  6th  witness  for  plaintiff,  and  the  Ist  for       1872. 
defendant,  were  dispatched  in  hot  haste  to  fetch  the  plaintiff  jg,  j.^o.  40 
from  Shivaganga ;  and  it  is  admitted  that  he  reached  Ma-      0/1^72. 
rangaptiri  on  the  evening  of  the  14th.     But  meanwhile,  viz. 
on  the  12th,  the  defendant  had  been  induced  to  give  a  note  of 
hand  for  Bupees  62,000  in  the  name  of  one  Banga  A'yyangar^ 
in  acknowledgment,  it  is  alleged  by  the  plaintiff,  of  his  having 
accepted  all  Lekkamani  and  the  other  widows'  obligations  to 
plaintiff  on  account  of  the  bonds  B  and  C  for  one  lac  and 
for  Rupees  20,000,  respectively,  together  with  certain  debts 
which  the  widows  had  subsequently  contracted ;  and  on  the 
following  day,  viz,  the  13th,  the  riain^ma^  Exhibit  No.  YI, 
was  executed. 

The  plaintiff  asserts  that  on  the  forenoon  of  the  15th,  he 
and  the  defendant,  together  with  certain  others  named,  pro- 
ceeded to  the  widow  Lekkamani's  palace,  where  after  certain 
accounts  had  been  looked  into,  it  was  ascertained  that  a  balance 
of  Rupees  54,000  was  due  by  the  widows  to  the  plaintiff;  that 
the  defendant  then  of  his  own  free  will  signified  his  readiness 
not  only  to  accept  that  liability  on  their  account,  but  also 
undertook  to  pay  the  plaintiff  Rupees  12,500,  or  ^  of  a  lac  of 
Rupees,  in  extinguishment  of  the  bonol  B  for  Rupees  100,000, 
making  a  total  aggregate  sum  of  Ri^pees  67,000,  for  which 
amount  he  on  the  following  day,  viz.  16th  August,  voluntarily 
gave  the  bond  A  to  plaintiff  through  his  (plaintiff's)  agents 
Siva  Rima  Chetti  and  Yencat^sa  A'yyan„  the  plaintiff^s  3rd 
and  4th  witnesses. 

On  the  other  hand  the  defendant  asserts  that  when  he 
accompanied  the  plaintiff  and  others  to  Lekkamani's  palace 
on  the  occasion  in  question,  no  accounts  at  eJiX  were  examin- 
ed ;  that  Lekkamani  both  then,  and  before  he  gSiVe  the  note 
of  hand  on  the  1 2th  August,  assured  him  that  she  merely  owed . 
plaintiff  a  small  sum,  and  that  first  the  note  of  hand  for  Rupees 
62,000,  and  eventually  the  bond  A  for  Rupees  67,000,  were  ob-i 
tained  from  him  against  his  will,  upon  a  misrepresentation  of 
facts,  under  the  influence  of  fear  occasioned  by  the  threats 
emjdoyed  to  induce  him  to  sign  them,  and  without  his  having 
]|ad  an  opportunity  of  consulting  with  the  CQllector^  as  he  waa 

aiwioiui  to  do« 
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^^^^  It  appears  then,  that  on  the  23rd  July  1869  the  defen* 

XZl^oTiO"  ^''^^  ^^^^  installed  as  Zainind4r ;  that  on  the  28th  July  this 

— ^^^^^* Ooort  was  moved  to  make  him  a  supplemental  defendant  in 

Original  Suit  No.  30  of  1868 ;  that  on  the  30th  July  he  was 
made  supplemental  defendant ;  that  on  the  2nd  August  1869^ 
he  got  notioe  of  the  same.  That  on  the  16th  August  the  suit 
was  to  come  on  for  final  hearing  and  did  so ;  that  on  the  11th 
August  the  Commissioners  reached  Marangap&ri ;  that  on  the 
same  day  the  plaintiff  was  sent  for  from  Shivaganga;  that 
on  the  14th  August^  in  the  evening,  he  arrived  at  Marangap6ri ; 
that  on  the  12th  August  the  note  of  hand  for  Rupees  62,000 
was  taken  from  the  defendant;  that  on  the  13th  August  the 
rilzin&ma  in  Original  Suit  No.  30  of  1868  was  signed  by 
Lekkamani  and  present  defendant  and  their  vakils ;  that  on 
tiie  15th  August  the  plaintiff  asserts  that  the  accounts  between 
the  plaintiff  and  Lekkamani  were  exBmined  by  the  agents 
for  Lekkamani  and  the  plaintiff,  in  presence  of  the  defen* 
dant ;  that  on  the  16th  August  the  bond  A  for  Rupees  67,000 
was  executed,  and  the  r&zin£ma  was  put  in  in  Original  Suit 
No.  30  of  1868. 

Now,  I  observe  that  the  note  of  hand  for  Rupees  62,000 
was,  as  admitted  on  both  sides,  given  by  the  defendant  to  Ranga 
A'yyangar,  and  I  think  it  clearly  appears  from  the  testimony  of 
the  defendant's  witnesses  that  the  said  Ranga  A'yyangar  was  the 
plaintiff's  agent;  the  fact  is,  however,  denied  by  the  plaintiff  and 
his  witnesses,  and  it  is  a  remarkable  fact  that  the  plaintiff  has 
prudently  abstained  from  placing  Ranga  A'yyangar  in  the  box, 
notwithstanding  that  he  cited  him  as  a  witness  cm  his  behalf. 
The  execution  of  the  note  of  hand  tool^  place  on  the  day  after 
tiie  arrival  of  the  Commissioners  at  Marangap6ri ;  and  the 
following  are  the  circumstances  under  which  the  defendant 
asserts  that  he  was  impelled  to  act  as  he  did. 

He  has  stated  on  oath  that  after  the  arrival  of  the  said 
Commissioners  at  Marangaptiri,  Lekkamani,  the  nominal  plain- 
tiff in  Original  Suit  No.  30  of  1868,  sent  for  him  to  her  palace 
and  made  overtures  to  him  with  a  view  to  having  the  Suit 
No.  30  amicably  adjusted,  by  suggesting  that  she  (Lekkamani) 
and  the  two  other  widows  should  have  three  Pannai  villages 
given  them  for  their  maintenance,  and  that  he,  defendant^' 
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fihould  further  settle  the  plaintiff's  ''small''  account,  and  he  said      ^1^72. 

he  would  think  the  matfcer  oyer ;  that  same  day  Siva  B^uoa  b.a.No.\^ 

Ghettif  the  plaintiff's  Srd  witness,  Kuppayyar  his  5th  witness,  — ofi^T2. — 

Banga  A'yyangir  not  examined,  and  Yencat6sa  A!jjbt,  his  4th 

witness,  asked  him  for  a  note  of  hand  for  Rupees  62,000 ;  he 

was  staggered  at  the  amount  of  the  "  small''  account,  pleaded 

in  vain  for  time  to  consult  the  Collector,  the  Ist  defendant  in 

the  suit,  but  was  eyentnally  terrified  into  acquiescence  by  the 

threats  which  the  said  parties  held  out ;  that  in  the  event  of 

non-compliance  on  his  parfc,  they  would  have  Original  Suit 

No.  80  of  1868  prosecuted  as  far  as  the  Privy  Council,  and 

that  even  if  he  (ihe  defendant)  succeeded  in  retaining  the 

zamind^,  the  Chetti,  meaning  the  plaintiff,  was  so  wealthy, 

that  he  would  assuredly  involve  the  defendant  in  such  pecu* 

niary  difficulties  that  he  would  be  unable  to  extricate  himself, 

save  by  the  sale  and  loss  of  his  fine  estate,  like  the  Shivaganga 

and  Chokkampatti  Zamind&rs ;  and  the  defendant's  Ist,  2nd 

and  Srd  witnesses,  Nalattambi  Pillai,  Navanithakristnam  Pillai 

and  Maruthan&yagam  Pillai  fiiUy  corroborate  his  statement. 

The  defendant  has  further  deposed  on  oath  that,  on  the 
15th  August,  the  plaintiff  Chedambaram  Chetti  presented  him* 
self  before  him  at  Marangap6ri  (he  having  been  fetched  from 
Shivaganga  where  he  resides)  and  informed  him  that  his  agenti^ 
had  inadvertently  taken  a  note  of  hand  for  Rupees  62,000  only, 
whereas  the  amount  ought  to  have  been  Rupees  67,000,  and 
demanded  a  bond  for  that  latter  amount.  He  remonstrated, 
but  next  day  (16th  August)  on  the  plaintiff  and  the  already 
mentioned  other  four  individuals  threatening  him  that  unless 
he  gave  a  bond  for  the  Rupees  67,000  demanded,  they  would 
get  the  r&sin&ma  cancelled,  the  zamind&ri  sold,  and  an  action 
brought  on  the  note  of  hand  for  Rupees  62,000  which  the 
plaintiff  held,  he,  afler  having  pleaded  in  vain  for  time  to 
consult  the  Collector,  yielded  through  terror,  and  eventually 
eirecuted  the  bond  A  for  Rupees  67,000  on  a  stamp  for  Rupees 
300,  which  the  plaintiff  himself  produced ;  and  the  defendant's 
statement  is  fully  borne  out  by  his  1st  and  2nd,  Srd  and  4th 
witnesses,  of  whom  the  Srd  witness  was  the  writer  of,  and  tho 
4tit  Witness  an  attesting  witness  to,  the  bond  A ••! 
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1872.  Now^  a  very  careful  consideration  of  the  evidence  adduced 

'jR.A.  No.  40  ^^  either  side  in  regard  to  the  disputed  points  as  to  whetlier 
^  ^^^^-  or  not  threats  and  undue  influences  and  pressure  were  applied 
to  the  defendant  at  the  time  when  he  first  gave  the  note  of 
hand  for  Bupees  62,000,  and  subsequently  when  he  gave  the 
bond  A  for  Rupees  67,000  to  pliuntiff  in  lieu  thereof,  satisfies 
me  that  truth  lies  with  the  defendant  and  his  witnesses. 

I  think  the  evidence  in  the  case  leaves  me  no  reasoDsble 
room  for  doubting  this  fact ;  as  also  for  being  perfectly  satisfied 
that  no  accounts  were  settled  before  the  defendant  gave  the 
bond  A  for  Rupees  67,000.    I  think  there  is  the  strongest 
ground  for  believing  from  the  evidence  adduced,  and  from  a 
consideration  of  all  the  surrounding  circumstances  of  the  case, 
that  the  boy  Zamind&r,  fresh  from  school,  inexperienced  in 
the  ways  of  the  world,  glad  perhaps  at  the  prospect  of  entering 
peaceably  on  the  enjoyment  of  his  estate,  instead  of  commen- 
cing his  ccureer  with  an  expensive  law-suit,  which  might  lead 
him  he  knew  not  where, — was  in  the  first  place  fraudulently 
misled,  by  Lekkamani's  misrepresentation,  into  believing  that 
she  had  not  expended  more  than  what  she  vaguely  designated 
a  "  small "  sum  in  suing  the  defendant  and  the  Collector^  m 
Original  Suit  No.  30  of  1868 ;  that,  subsequently,  the  defend- 
ant, yielding  to  fear  at  the  spectacle  of  ruin  and  misery  which 
the  plaintiff's  agents  pictured  to  him  as  the  inevitable  result  of 
his  failing  to  execute  the  note  of  hand  for  Rupees  62,000,  and 
without  having  it  in  his  power  to  exercise  a  free  choice  in  the 
jnatter,  put  his  hand  to  the  note  for  Rupees  62,000,  which  sum 
he  was  induced  by  similar    threats  on  the  part  of  the  plaintiff 
and  his  satellites  to  raise  to  Rupees  67,000,  for  which  latter 
sum  he  became  an  involuntary  party  to  the  bond  A* 

Now,  it  is  not  disputed  that,  as  things  have  turned  out, 
the  defendant  has  absolutely  obtained  no  advantage  or  consi- 
deration for  the  bond  A,  because,  the  r&zinama  having  been 
rejected.  Original  Suit  No.  30  of  1868  is  still  being  prosecut- 
ed by  the  plaintiff  in  Lekkamani^s  name  with  Qxe  utmost  assi- 
duity ;  and  it  has  never  been  contended  that  the  defendant 
himself  had  obtained  any  consideration  for  A,  up  to  the  time  of 
Its  execution. 
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It  j»  a  very  remarkable  cufonmBtance  oonnected  with       ^872. 
this  case  that  not  a  titUe  of  documentary  evidence  has  been  ' jg.  a.  No.AO 
adduced  to  show  what  money  the  plaintiff  really  advanced  _^i?Zi_ 
toLekkamani ^^^ 

I  am  clearly  of  opinion  that  the  contract  under  A  cannot 
be  enforced  against  tiie  defendant,  because  I  think  there  is 
abundant  evidence  on  the  record  to  show  that  the  signing  of 
the  contract  under  A  was  an  involuntary  acton  the  part  of  the 
defendant,  who,  without  having  a  free  choice  of  saying  no  in 
the  matter,  yielded  to  the  undue  influence  of  extreme  terror, 
occasioned  by  the  threats  held  out  by  the  plaintiff  and  his 
agents ;  and  I  think  that  he  is  justly  entitled,  therefore,  to 
comeTorward  and  seek  to  relieve  himself  firom  such  contract 
and  to  obtain  such  relief. 

A  very  careful  consideration,  then,  of  the  evidence  and  of 
all  the  material  circumstances  surrounding  the  case,  leads  me 
to  the  inevitable  conclusion  that  the  defendant  is  just  such  a 
person  as  deserves  to  be  specially  favored  by  the  law*  He  is 
shown,  I  think,  to  have  been  helpless  to  protect  his  own  rights, 
and  he  was  powerless  to  contend  successfully  against  what  ap-i 
pears  to  me  to  have  been  a  combination  of  fraud,  cunning, 
avarice  and  heartlessness  arrayed  against  him,  and  to  which 
even  the  strongest  mind  must  have  eventually  succumbed. 

And  inasmuch  as  I  find  on  the  1st  issue  that  the  bond  A 
was  obtained  firom  the  defendant  under  undue  influence  and 
threats,  and  on  the  2nd  issue  that  the  defendant  has  obtained 
no  consideration  for  the  bond  A,  I  dismiss  the  suit,  and  di-< 
rect  that  the  plaintiff  do  pay  all  costs  therein/' 

The  plaintiff  appealed  upon  the  following  grounds  :— 

The  finding  of  the  Civil  Judge  (upon  the  two  issues 
framed)  in  favor  of  the  defendant  was  against  the  weight  of 
evidence. 

No  reliable  evidence  was  given  on  the  part  of  the  de* 
fendant  to  show  that  he  signed  the  bond  sued  upon  by  reason 
of  threats  or  undue  influence  used  or  exercised  by  the  plaintiff 
or  by  his  agents ;  or  that  any  threats  were  used  which  would 
render,  the  contract  invalid ;  and  upon  the  whole  evidence  the 

13 
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1872.       Civil  Judge  ought  to  have  found  that  the  defence  npon  this 
M.  A.  No.  iQ  ground  was  not  established. 

of  1872 

' ' —         There  was  abnndant  consideration  for  ihe  undertaking 

Df  the  defendant  to  pay  the  debt  due  to  the  plaintiff  by  the 
widows  of  the  late  Zamind&r. 

The  undertaking  was  part  of  an  arroogement  made  be- 
tween the  defendant  and  the  widows  of  the  late  Ziamindar  for 
the  withdrawal  of  Original  Suit  No.  30  of  1868  in  the  Trichi- 
nopoly  Courtj  brought  by  the  widows  to  recover  possession  of 
the  zamindilri.  The  arrangement  so  made  was  subsequently 
assented  to  by  the  present  plaintiff. 

(y  Sullivan  for  the  appellant. 

Oould  and  Sanjiva  Bmb  for  the  respondeat. 

The  Court  delivered  the^foUowing 

JuDOUXNT : — ^The  plaintiff^  a  money  lender^  was  probably 
the  author^  certainly  the  promoter  and  conductor  of  a  suit 
against  the  present  defendant^  carried  on  by  the  widow  of  hia 
elder  brother.  Pure  zeal  for  the  interests  of  justice  did  not 
animate  the  plaintiff,  for  by  the  document  B  he  exacts  abso- 
lute submission  to  himself  and  his  agents,  right  to  possession 
of  the  zamind&rf  when  recovered — in  order  to  work  off  a  lien 
of  a  lac  of  Rupees  which  this  document  secured  to  him.  His 
supposed  rights,  under  this  agreement,  of  preventing  the 
woman  from  compromising  the  suit,  led  to  his  interference  in 
the  matter  out  of  which  this  transaction  arose. 

The  defendant  is  joined  in  the  suit  and  sent  for  firom 
school,  and  induced  to  enter  into  a  compromise  to  be  presented 
to  the  Court.  A  document  is  drawn  up  to  be  presented  to  the 
Court,  saying  not  one  word  about  the  payment  of  the  woman's 
debts.  That  compromise  was  rejected  by  the  Court,  and  the 
suit  against  the  present  defendant  proceeded  to  judgment.  If, 
therefore,  the  money  had  been  actually  paid  to  the  woman  her- 
self as  part  of  the  arrangement  for  a  compromise,  it  seems 
impossible  to  say  that  the  defendant  could  not  have  recovered 
it  from  her.  *'  Oh  rem  igitfwr  honestam  datum  ita  repeiijHdest 
si  res  propter  quam  datum  est  semtajMn  esf  Tbe  argament 
that  the  compromise  intermediatdiy  failed  through  the  defend- 
ant's own  act^  even  if  it  so  appeared^  could  avail  nothing,  for  iiia 
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then  plaintiff  was  not  bound  to  piooeed  with  the  suit,  bat      J873. 
might  have  herself  enforced  whatever  obligations  her  contract  n.  a.  No.  40 

had  created.    Her  conduct,  therefore,  in  pressing  the  suit  to  ,   o/i87^. 

an  endj  was,  to  say  the  least  of  it,  an  abandonment  on  her  part 
of  all  the  rights  which  had  accrued  to  her  upon  the  footing  of 
its  being  abandoned.  It  is,  of  course,  still  clearer  that  tiie 
entire  cessation  of  the  cause  would  have  prevented  her  from 
recovering,  if  the  present  document  had  been  given  to  her. 

It  seems  that  the  case  cannot  be  otherwise  when  the  pro- 
mise  is  to  pay  money  to  a  third  party.  Keeping  out  of  sight 
all  technical  questions  arising  out  of  the  English  doctrines 
{Price  V.  Easton,  4  B.  &  Ad.  434 :  Tweddle  v.  Attcinsan, 
1  B.  &  S.  393)  the  case  is  still  that  of  undertaking  to  pay 
the  debts,  real  or  imaginary,  of  the  woman,  and  entire  failure  of 
the  cause  for  which  that  liability  was  undertaken.  It  seems 
unnecessary  to  advert  to  the  vicious  dbaracter  g(  the  agree* 
meat  by  virtue  of  which  this  plaintiff  assumed  to  interfere  in 
the  matter.  An  agreement  to  secure  that  litigation  shall  con- 
tinue as  long  as  it  suits  him  who  has  made  a  stipulation  for  a 
share  of  its  proceeds,  andasumof  money  to  be  paid  if  she  puts 
an  end  to  it  without  that  consent,  will  perhaps  scarcely  be 
considered  consistent  with  public  policy,  even  with  the  mod- 
em doctrines  of  the  blessings  of  litigation. 

As  to  the  novation,  which  was  plainly  not  the  consider- 
ation, the  retention  of  the  documents  executed  by  the  woman 
diowB  that  there  was  none»  Delegation  is  set  out  in  the  do- 
coment  sued  upon,  and,  of  course^  on  the  ground  of  the  com- 
promise, as  the  whole  evidence  shows. 

The  difficulty  of  setting  aside  the  document  on  the  ground 
d  nndue  influence  arises  from  the  threats  being  of  consequences 
perfectiy  legal,  the  potentiality  of  a  rich  man  ruining  a  poorer 
one,  even  if  he  succeeds,  and  the  probability  of  that  poorer  one 
fiuling  if  the  witnesses,  who  can  be  produced  in  any  quantity, 
are  consistent  in  their  perjury.  The  terror  created  by  a  man 
pftfiift  sort,  exulting  over  the  ruin  which  he  and  his  like  have 
already  effected,  is  undoubted.  He  was  provided  with  preg- 
nant examples  of  his  powers,  and  we  are  by  no  means  prepar- 
ed to  say  that  relief  upon  this  ground  would  be  wrongly 
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1872.'      given.    The  qaestion  of  wheUier  tiie  will  has  been  self-deter. 
A,  A.  No,  40  niined  ia  one  not  to  be  settled  by  fibding  some  case  similar  to 

^  0/1872. u^Q  QQQ  before  us^  but  by  applying  the  principles  upon  which 

such  relief  onght  to  be  given  to  the  facts  of  the  case.    If  it  is 
old  in  the  principle^  but  new  in  the  instance,  it  matters  not 

Further^  the  circmnstances  of  the  particular  country^  the 
particular  class,  and  even  of  the  particular  individual,  are  im- 
portant elements  in  the  determination.  Without,  therefore,  at 
all  saying  that  we  should  dissent  finom  the  judgment  below  on 
the  ground  of  vicious  grounds  of  determination  of  the  defend- 
ant's will,  we  think  that  the  judgment  of  the  Court  may  be 
put  upon  the  very  satisfactory  grounds — ^That  the  contract 
was  made  with  the  woman ;  that  there  was  a  promise  to  pay 
this  sum  to  the  plaintiff,  whom  she  believed  to  be  her  creditor; 
that  in  pursuance  of  that  arrangement  the  document  waa 
given.  The  cause  of  giving  it  was  the  compromise  of  the 
suit.  That  cause  has  wholly  {Sailed,  for  so  fiar  firom  being 
compromised  it  vras  brought  here  on  appeal,  and  doubtleas, 
with  the  money  of  the  plaintiff,  it  will  be  carried  further  stilL 
It  is  a  case,  therefore,  of  suing  for  money  which,  if  it  had  been 
paid,  the  defendant  could  have  recovered  {oh  causam  daJtorum). 

For  a  promise  made  to  the  plainti£E^  otherwise  than  as  a 
part  of  the  arrangement  with  the  woman,  there  was  no 
''  ecmsaa?^  at  all,  and,  in  the  language  of  the  English  law,  there 
was  no  consideration  moving  from  him  at  all ;  for  it  cannot  be 
pretended  that  his  agreement  gave  him  any  right  to  prevent 
the  woman  from  compromising  the  suit  if  she  chose.  Ou  the 
ahnost  impossible  hypothesis,  however,  that  his  junction  was  a 
necessity,  the  utter  failure  of  the  **  caussa"  is  equally  appa* 
rent.    The  appeal  should  be  dismissed  with  costs. 
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apptUatt  SnrtsOitctiom  (a) 

CivU  MisceUaneoua  Begular  Appeal  No.  182  of  1872. 

B^AICALINGA  PiLLAI AppsUcmt. 

Sattbas'iva  Pillai Be^pond&nt. 

Plaintiff  broaght  a  salt.  Original  Suit  No.  1  of  1858,  in  the  Civil 
Court  of  Coddalorey  claiming  certain  lands  and  mesne  profits  for  1  year, 
viz.  1858,  and  obtained  a  decree  as  sued  for.  By  Petitions  Nos.  312  of 
1 864  and  459  of  1868  he  applied  for  execution,  claiming  mesne  profits  up 
to  1864,  which  the  Civil  Court  awarded.  £eld,  on  appeal,  that  as  the 
mesne  profits  in  regard  to  which  the  appeal  was  made  were  not  made 
payable  by  the  decree,  they  could  not  be  awarded  in  execution. 

a  M.  S.  A.  Ifo.  290  qf  1868  [4  M.  H.^.  B.  25>7]  followed. 

rriHIS  was  a  Begalar  Appeal  against  the  order  of  W.  Hodgson,     jH^lg 
•*-the  Civil  Judge  of  Cuddalore,  dated  Slst  January  1872,  c.  M.  B,  A. 
passed  on  MisceUaneoos  Petitions  Nob.  312  of  1864  and  459    ^""ij^^  ""^ 
of  1868,  '~' 

The  plaintiff,  in  MisoeUaneons  Petitions  Nos.  312  of  1864 
and  459  of  1868,  applied  to  the  Civil  Court  of  Cuddalore  for 
execution  of  the  decree  in  Original  Suit  No.  1  of  1858  on  the 
file  of  that  Court,  claiming  mesne  profits  from  Fasli  1268  to 
1274.  The  decree  in  Original  Suit  No.  1  of  1858  decreed 
only  the  mesne  profits  asked  for  in  the  plaint^  viz.,  mesne 
profits  for  the  year  1858.  The  Civil  Judge,  however,  in  eze- 
cation  awarded  mesne  profits  as  asked  for. 

The  defendant  appealed  on  the  grounds  that 

The  mesne  profits  in  question  were  neither  asked  for  in 
the  plaint,  nor  awarded  to  the  plaintiff  in  the  decree.  That, 
therefore,  the  Civil  Judge  had  no  jurisdiction  to  award  them 
under  Section  11  of  Act  XTTITT  of  1861. 

Samjiva  B(m  for  the  appellant. 

MiUer  for  the  respondent. 

The  Court  delivered  the  following 

JuDGXiHT : — ^In  this  case  the  mesne  profits  awarded  by 
the  decree  extended  only  to  what  was  asked  for  in  the  plaint, 
viz.,  mesne  profits  for  the  year  1858.  As  mesne  profits  were 
asked  for,  the  Court,  in  awarding  them  for  the  year  1 858,  might, 
under  Section  196  of  the  Code  of  Civil  Procedure,  have  gone 

(a>  Fzesent  ;^Moz8aD|  C.  J.  and  InnM^  J« 
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1872.       on  to  awftrd  them  for  subsequent  years  and  until  the  date  of 
C,  M.  R.  A,   delivery  of  possession.    But  it  did  not  do  so — ^And  the  case  at 
^"^87^8  *^    IV  M.  H.  0.  R  page  267,  is  an  authority  that  in  execution 
"""^  mesne  profits  could  only  be  granted  within  the  plain  terms  of 

the  decree.  We  do  not  see  that  the  circumstance  that  mesne 
profits  were  in  that  case  not  awarded  at  all,  distingoiahes  it  in 
principle  from  the  present  case,  in  which  they  were  awarded 
for  one  year ;  because  the  decision  of  the  Court  in  that  case  was 
founded  on  the  construction  of  Section  11,  Act  XAlTT  of  1861, 
and  the  Court,  reading  that  Section  with  Sections  196  and  197 
of  Act  VILL  of  1 859,  held  that  it  was  clear  that  the  words  relating 
to  mesne  profits  subsequent  to  the  date  of  the  suit  must  be 
limited  strictly  to  mesne  profits  made  payable  by  the  decree  in 
the  suit.  As  the  mesne  profits  in  regard  to  which  this  appeal 
is  made  were  not  made  payable  by  the  decree,  they  could  not 
be  awarded  in  execution.  We  must,  therefore,  reverse  the 
order  of  the  Civil  Judge,  but  without  costs. 


SlpptUaU  ^urtfiOiiction.  (a) 

Special  Appeal  No*  160  of  1872. 
Ba'jagopa'la  A'yyano'ab Speeial  Appellani. 

The  Collectob  of  Chingleput  J  g^^^  Be^^p<mdent8. 
and  another J    -^  ^ 

Plaintiff,  a  Mfrisid&r,  punshased  certain  land  in  1850  whiohhe  allowed 
to  lie  waste  from  1853.  In  1866,  on  the  application  of  the  1st  defendant 
who  was  alao  a  MfrftsidAr  to  the  2nd  aefendant»  the  local  Bevenoe 
Authority,  the  land  was  granted  to  1st  defendant  and  made  over  to  his 
poBseasion.  Plaintiff  was  admittedly  in  arrears  of  kist  In  a  mit  by 
plaintiff  to  recover  the  land  it  was  contended  that  non-cultivation  and 
non-payment  of  rent  for  a  considerable  time  warranted  the  Bevenpe 
Authorities  in  entering  upon  and  disposing  of  the  land  :  ffeid,  in  Special 
Appeal,  that  plaintiff's  tenancy  could  only  be  determined  by  his  resigna- 
tion or  abandonment  of  his  holding,  or  by  the  procedure  laid  down  in 
Act  II  of  1864  :  that  the  letting  land  lie  fellow  does  not  neoesBarily 
lead  to  the  inference  of  abandonment,  and  that,  in  the  present  case, 
plaintiff,  not  being  found  to  have  abandoned  the  land,  had  been  ejected 
m  a  manner  which  the  law  does  not  recognize. 

S.  A.  No.  139  of  1858  (Sadr  Rep.  1859,  p,  81)  ;  8.  A.  No.  488  of 
1860  (Sadr  Rep.  1861,  p.  112)  ;  &  A.  No.  839  of  1861  ( I  M.  H.  C.  B. 
12)  ;  R.  A.  No.  20  o/  1863  (I  M,  H.a  R.  407)  and  E.  O.  No.Zof  1868 
(4  M.  H.  C.  R.  153)  eonsiJered. 

1879.       fllHlS  was  a  Special  Appeal  against  the  decisi^m  xX  E.  B. 

/ryJiM  ■'•     Foord,  the  CivilJndge  of  Ohinglepat,  in  Regokr  Appeal 

*on^n.     No.  116  of  1870,  reversing  tlio  decree  of  the  Court  of  the  District 

(a)  Pment  ;^Xnim  and  Ketaao,  J  J. 
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Mnnsif  (^  Chinglepat  in  Original  Smt  No.  244  of  1866  on  the       ^872. 

file  of  the  District  Mnnsif  of  Earangdli.  5.  jT^o,  160 

Ancmda  Chmlu  for  the  special  appellant^  the  plaintiff.       -^ — ^-^-* 

The  OovemmetU  Pleader  for  the  Collector  of  Chinglepnt. 

The  facts  foond  and  the  arg^nments  of  counsel  are  set 
forth  in  the  following 

JunoMXVT  : — ^This  was  a  suit  to  recover  a  piece  of  land 
which  had  been  taken  from  plaintiff's  possession  by  2nd  de-> 
fendant  (a  Deputy  Tahsild&r)  and  made  over  to  the  possession 
of  1st  defendant.  The  admitted  facts  seem  to  be  that  the 
land  had  been  left  long  uncultivated^  and  that  on  the  applica- 
tion, of  the  1st  defendant  to  the  2nd  defendant,  the  local  Be- 
venne  Authority,  the  land  was  granted  to  him  and  made  over 
to  his  possession. 

The  District  Mnnsif  found,  on  the  evidence,  that  the  plain- 
tiff had  purchased  the  land  at  a  Court  sale  in  the  year  1850^ 
and  that  at  the  date  of  the  cause  of  action  he  had  left  it 
uncultivated  for  18  years,  or  firom  1853.  He  went  on  to  con- 
sider whether  the  proprietary  right  was  lost  by  allowing  the 
land  to  lie  fidlow.  This  question  he  decided  in  the  negative^ 
and  he  then  came  to  the  conclusion  that  the  Revenue  Author- 
ities could  not,  at  their  pleasure,  give  the  land  of  one  to  an- 
other, on  the  mere  ground  that  it  had  been  left  uncultivated. 
That  it  was  open  to  them,  during  the  period  mentioned,  to  have 
entered  the  land  in  the  plaintiff's  pattah  and  received  from 
him  the  revenue  due  upon  it,  but  that  they  had  neglected  to 
do  this  and  could  not,  therefore,  justify  the  delivery  of  Hie  land 
to  1st  defendant  by  the  neglect  of  plaintiff  to  pay  the  reve- 
nue.   He  therefore  gave  judgment  for  plaintiff. 

The  Civil  Judge  considered  that  the  question  was  whether 
plaintiff  forfeited  his  right  to  the  land  by  neglecting  to  pay  its 
assessment,  his  liability  to  pay  being  admitted.  He  reversed 
the  decision  of  the  Mnnsif,  being  of  opinion  that  the  2d  defend- 
ant was  competent,  in  the  protection  of  the  public  revenue,  to 
grant  the  land  to  the  Ist  defendant.  The  Civil  Judge  was 
guided  in  the  decision  he  came  to  by  the  Reports  of  Cases  at 
pages  12  and  407  of  Vol  I  of  the  High  Court  Reports  ;  which 
he  considered  applicable  to  xuir&si  as  well  as  ordinary  pattah 
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1872.       knd  in  a  case  like  the  present,  in  which  both  the  compeiang 
8.  A.  No.  Afio  P^i^^i  plaintiff  and  1st  defendant,  are  mir&sidars. 

'  0/1872. 

In  Special  Appeal  we  have  to  consider  the  general  qnestion 
of  whether  the  Beyenne  Authorities  could  legally  make  over 
the  land  to  Ist  defendant. 

We  thought  the  case  of  such  importance  that  tiie  Grovem- 
ment  ought  to  be  represented,  and  we  directed  the  Collector 
to  be  made  a  party. 

Ananda  Charlu  appeared  for  the  special  appellant.  Mr. 
Handley,  the  Gt)vemment  Pleader,  appeared  for  the  Collector. 
He  admitted  the  plaintiffs  possession,  but  in  support  of  the 
decision  appealed  from  quoted  the  Sadr  Court's  decisions  in 
Speadl  Appeal  No.  139  o/1858,  at  page  21  of  the  Vol.  for  1859 ; 
in  Special  Appeal  No.  482  of  1860,  at  page  112  of  the  Volume 
for  1861 ;  also  the  cases  at  pages  12  and  407  of  1  M.  H.  C.  B. 
and  at  page  153, 4  M.  H.  C.  B. 

Mr.  Handley  said  that  these  cases  showed  that  actoal 
abandonment  of  the  land  need  not  be  found,  but  that  cessation  of 
cultivation  for  a  considerable  time  is  all  that  is  necessary  to 
warrant  the  authorities  in  entering  upon  and  disposing  of 
the  lands. 

In  the  first  of  these  cases  the  land  had  been  left  waste  by 
plaintiff  for  12  or  13  years,  and  in  1853  the  defendant,  who 
said  he  had  purchased  it  of  plaintiff,  obtained  a  pattah  for  the 
land.  The  evidence  of  purchase  was  disbelieved,  and  the  Civil 
Judge  and  District  Mxmsif  awarded  the  land  to  plaintiff.  The 
Special  Appeal  was  dismissed  by  the  Court  of  Sadr  Ad&Iat, 
the  Judges  (Hooper,  Strange  and  Phillips)  observing  that 
"  the  Collector  was  not  warranted  in  issuing  a  pattah  to 
''  the  1st  defendant  without  giving  plaintiff,  as  the  ancient 
occupant,  the  opportunity  of  cultivating  the  land,  or  ob- 
taining from  him  his  consent  that  it  might  be  assigned  to 
''  the  defendant.''  In  the  next  case  {Special  Appeal  No, 
482  of  1860)  the  suit  was  to  recover  a  plot  of  garden  land 
said  to  be  the  property  of  the  plaintiff,  who  had,  however,  aban- 
doned it  for  some  years,  after  which  it  was  granted  by  the  Zamin- 
d&r  to  the  defendmto.    The  Principal  Sadr  Amin,  differing  fiDm 


it 
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the  Munsif  and  following  the  decision  jnrt  referred  to^  gave       ^^'^^^ 
judgment  for  plaintiff.    In  Special  Appeal  the  Judges  (Phillips  g  ^^  j^^  ^fa 
and  Frere)  took  adistinctionbetween  this  and  the  former  case«     o/W^ — 

They  said,  "  in  that  suit  the  defendant  pleaded  poichase 
''  firom  the  plaintiff  and  thus  acknowledged  the  existence  of  his 
"  title  up  to  the  date  of  the  alleged  sale,  but  fidled  to  establish 
this  sale  by  any  sufficient  proof.  It  has  been  repeatedly  held 
by  this  Court  that,  as  a  general  rule,  lands  which  have  been 
''  abandoned  and  left  waste  by  the  original  cultivators  are  at 
^  the  disposal  of  the  Revenue  Authorities,  whom  the  Zamin* 
''  d&r  in  this  case  represents. "  Reading  these  two  cases  toge- 
ther, it  results  that  as  the  law  stood  at  the  date  of  those  deci- 
sions, so  long  as  the  occupant  had  not  absolutely  abandoned 
his  land  so  as  to  leave  it  to  be  administered  by  the  State  as 
a  thing  ptihUd  jwris,  the  Revenue  Authorities  had  no  power  by 
mere  delivery,  or  by  grant  of  a  pattah,  to  transfer  the  posses-  * 
sion  of  it  to  another. 

The  report  of  the  case  in  1  M.  H.  C.  R.  12  is  very  short 

and  meagre  as  to  the  facts  found,  but  as  the  Judges  (Strange 

and  Frere)  expressly  refer  to  the  decision  in  Special  Appeal 

No.  482  (just  noticed)  and  base  their  decision  upon  it,  it  is 

fidr  to  conclude  that  their  ground  for  reversing  the  decisions 

of  the  Courts  below,  was  the  fact  that  plaintiff  had  abandoned 

his  title  to  the  land.    In  the  case  at  1  M.  H.  C.  R.  407,  the 

plaintiff  was  an  ordinary  pattahd&r  and  was  expressly  found 

to  have  abandoued  the  land,  and  the  judgment  of  the  High 

Court   affirming  the  decision  of  the   Civil   Judge,   which 

dismissed  the  plaintiff's   claim,  went  expressly  upon   that 

ground.    The  case  at  4  M.  H.  C.  R.  153,  was  also  quoted  by 

Mr,  Handley  to  show  that  a  mtrfciidiir,  as  the  plaintiff  is,  holds 

an  hereditary  tenancy  under  Gk>vemment,  determinable  on  de- 

&alt  in  payment  of  the  assessment.    That  case,  however,  is  not 

an  authority  for  that  proposition.    The  Small  Cause  Court  had 

found  as  a  fiict  that  the  plaintiff  was  a  mfr&sidCur,  and  informed 

the  High  Court  of  the  meaning  of  the  term  mfr&sid^r  in  Tan- 

jore.    But  the  dedsion  of  the  High  Court  had  only  to  deal  witii 

the  question  (^whether  such  a  tenant  could  sub-let,  and  this  was 

tibe  only  question  decided.    Taking  it,  however,  that  the  rights 

'4)f  a  mir&ndfcr  are  at  least  not  less  extensive  than  what  is  hero 

14 
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1872.  expressedj  we  do  notthmk  that  the  case  for  the  defendant  is 
8.  A.  No,  150  mnch  advanced  by  it.  In  a  certain  event  which,  itis  conceded, 
— ^*^^^'  hftflt4iken  place,  the  tenancy  is  detenninable,  not  determined,  and 
the  question  is  in  what  way  determinable.  The  plaintiff  con- 
tends in  special  appeal  that  the  Bevenne  Authorities  can  only 
determiae  his  tenancy  under  Madras  Act  11  of  1864.  Mr. 
Handley  says  they  may  determine  it  by  re-entry.  Now  the 
plaintiff  is  admittedly  in  arrears,  and  we  have  only  to  look  to 
Madras  Act  IE  of  1864  to  see  what  course  is  lawfully  open  to  the 
Collector  in  such  a  case.  After  certaia  formalities  have  been 
complied  with,  the  landmay  be  brought  to  sale  and  the  new  pur- 
chaser let  in.  There  must  first  be  a  demand,  to  be  followed  by 
an  attachment  if  not  complied  with,  and  intermediately  between 
that  and  the  ultimate  sale,  the  Collector  may  enter  to  manage. 
He  does  not  enter  to  determine  the  tenancy,  nor  has  he  any 
authority  to  do  so.  It  would  be  a  strange  conclusion  to 
arrive  at  that  Act  11  of  1864  is  only  applicable  to  those  cases 
in  which  the  Collector  is  proceeding  to  collect  arrears,  and  that 
if  he  chooses  to  forego  arrears,  he  can  at  once  enter  and  make 
oyer  the  land  to  another  person ;  that  is,  that  a  tenant  who  is 
not  formally  called  upon  to  pay  arrears  is  placed  in  a  worse 
position  than  one  who  has  notice  to  pay  them.  The  tenancy 
can,  in  our  opinion,  only  be  determined  by  the  resignation  of 
the  tenant  or  his  abandonment  of  his  holding,  or  by  the  course 
of  proceedings  laid  down  in  Act  11  of  1864.  In  the  decisions 
of  the  Sadr  Ad&Iat  and  those  of  this  Court,  the  basis  of  each 
decision  in  favor  of  the  action  of  the  Bevenue  Authorities  was 
the  fact  of  abandonment  of  his  holding  by  the  ryot  or  mfra- 
sid&r. 

Abandonment  and  resignation  are,  of  course,  on  the  same 
footing,  except  that  the  &ct  of  abandonment  must  genendly  be 
a  matter  of  mere  inference,  and  the  Bevenne  officer  who  acts  on 
the  assumption  of  it  necessarily  does  so  at  his  peril.  The 
letting  hmd  lie  Mow  does  not  necessarily  lead  to  the  inference 
of  abandonment,  because  it  is  susceptible  of  explanation  in  a 
hundred  other  different  ways.  And  it  would  be  very  harsh  to 
hold  that  a  proprietor,  because  he  exercises  his  right  of  ab- 
staining from  cultivating  his  land,  must  on  that  accooat  be 
taken  to  have  abandoned  it.    In  the  present  case  plaintiff  is 
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not  found  to  have  abandoned  the  land^  and  he  has  been  ejected       7>7t. 
in  a  manner  which  the  law  does  not  recognise.  g^  j^^  ^Vo,  iflO 

The  decision  of  the  Civil  Judge  should  be  reversed  and     ^^-^^^"^^ 
that  of  the  District  Munsif  restored. 

The  special  appellant  is  entitled  to  his  costs  in  this  and 

the  Lower  Appellate  Court. 

Appeal  allowed. 


lappellate  3nviMttiini  (a) 

OivU  Mieeellcmeaus  Special  Appeal  No.  221  of  1872. 

Vbnkatasa'icaka  Hodai Appellant. 

Bapakva  Pai .......BeepondenL 

A  suit  was  compromised  by  a  r&sinima  which  required  that  a  decree 
ahonld  be  paaaed  in  conformity  with  its  terms.  The  Munsif,  instead  of 
passing  a  n^^ar  decree,  endorsed  an  informal  order  on  the  r&zin&mai 
and  five  years  afterwards,  upon  an  application  for  execution,  the  Munsif 
made  a  formal  decree  and  ordered  its  execution.  The  Civil  Judge  con- 
sidered this  procedure  erroneous  and  ordered  that  the  decree  should  not 
be  acted  on.  Held^  that  it  was  competent  to  the  Munsif  to  make  a 
decree  in  pursuance  of  the  r&zinAma  upon  the  application  of  the  party 
tateresied  even  after  an  interral  of  five  years. — And  that,  the  decree 
having  been  properly  made,  Uie  Judge  had  no  authority  to  direct  that  it 
should  not  be  acted  on . 

THIS  was  an  appeal  against  the  order  of  the  Civil  Court  of      1872. 
Mangalorey  dated  the  16th  March  1872,  passed  on  Mis-  ^  *^j!^  ^ ; 
oellaneons  Petition  No.  144  of  1872,  presented  against  the   ^0/221 0/ 
order  of  the  District  Munsif  of  Eandi^tir,  dated  12th  January 
1872. 

The  appellant  was  jdaintiff  in  a  Smt  No.  20  of  1862  in  the 
Court  of  the  Munsif  of  Elandap^r,  in  whioh  tiie  respondent 
and  another  were  defendants.  The  parties  having  compro* 
mised  the  suit,  a  rdzin&ma  was  presented  to  the  Court  and  the 
Mnnsif  endorsed  an  informal  order  on  it,  but  made  no  decree. 
Plaintiff,  by  Petition  No.  25&  of  1871,  applied  for  execution, 
upon  which  the  Munsif  made  a  decree  according  to  the  terms 
of  the  rdzin&ma  and  ordered  its  execution.  On  appeal  the 
Civil  Judge  said — ''  In  this  case  a  compromise  was  filed  but 
no  decree  prepared  on  it.  After  several  (five)  years  had 
passed,  and  objections  had  been  raised  against  the  compro- 
mise, the  present  Munsif  prepares  a  decree.  I  consider  this 
was  erroneous,  and  that  it  should  not  be  acted  on,  but  th^ 
parties  be  referred  to  a  suit.^^ 

(cr)    Present  :«-Morgaa,  0.  J*  and  Kindersley,  J* 
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A  ^^^^\ «  The  plaintiff  appealed  on  the  grounds  that  the  decree  of 

C,  jr.  8,  A,   ^^  Mnnsif  was  a  perfectly  legal  one:  that  if  he  had  no  anthorit^ 
^\w^^^  to  pass  a  decree  in  accordance  with  the  terms  of  the  dLzin&ma, 
then  that  decree  onght  to  have  been  appealed  against  i  that 
the  Civil  Judge  had  no  authority  to  set  it  aside  in  a  summary 
proceeding,  and  that  the  defendant  himself^did  not  originally 
object  to  the  enforcement  of  the  rAziuAroa  as  a  decree. 
Sanjiva  Bern  for  tiie  appellant. 
The  Court  deKvei^d  the  following 

JvDGXBNT : — ^In  this  case  it  appears  that  a  suit  was  com- 
promised by  a  r&sin£ma,  which  required  that  a  decree  should 
be  passed  in  conformity  with' its  terms.  The  District  Munsi^ 
instead  of  passing  a  regular  decree,  endorsed  an  informal  order 
on  the  rdzinAna ;  and  five  years  afterwards,  nponan  application 
for  executioD,  the  District  Munsif  made  a  formal  decree,  and 
gave  orders  for  its  execution. 

Upon  appeal  in  execution  the  Civil  Judge  considered  this 
procedure  erroneous,  and  ordered  that  the  decree  should  not 
be  acted  on,  but  the  parties  be  referred  to  a  suit. 

We  think  that  it  was  competent  to  the  District  Munsif  to 
make  a  decree  in  pursuance  of  the  r&zin&na,  on  the  aj^cation 
of  the  party  interested,  even  after  an  interval  of  five  years. 
And  the  decree  having  been  pr<^rly  made>  the  Judge  had  no 
authority  to  direct  that  it  should  not  be  acted  on.  We  must^ 
therefore,  reveise  the  order  of  the  Civil  Judge  and  remit  the 
record  to  the  Original  Court  for  execution*  Tho  respondent 
must  pay  the  appellant's  costs  in  this  and  the  Lower  Appellate 
Court, 

Appeal  aUawed . 


Stp^idatt  3nviiltiictiovu  (a) 

Begvlar  Appeal  No.  34  of  1872. 
Manual  Fbuval ....Appellant. 


and  anotiier. 


PImtiffpivchaBedataBalebythelNsfcriotManBirs  Court  of  Oun- 
Idr^  held  on  the  Sfikid  of  I>M6mher  1868^  ths  intarest  of  one  F.  Q.  in  a 
cotton  screw  at  Qunttbr.  P):eyious  to  thisy  on  the  31st  July  18S7,  the 
knsbsnd  of  the  Ist  defendant  in  the  present  suit  filed  a  plain^  No..  16  of 

(a).  Pxesent  :-^Kemaii  and  Eiadersleji  JJ. 
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1867,  in  the  Civil  Court  of  Guntlir,  againat  the  repreeentativeB  of  F.  Q. 
(who  was  then  dead)  praying  to  be  declared  entitled  to  be  treated  as 
mortgagee  of  the  ahues  of  F.  0.  in  that  and  another  acsrew  for  Ru- 
peea  1,696-9-0,  and  that  the  amount  mig^t  be  raiaed  by  aale  of  those 


shares.    Issues  were  settled,  the  4th  of  which  was — "  Was  there  a  tan- 

Sible  mortffage  of  real  property  or  .ahares  in  real  property" — And  the 
ecree,  made  on  30th  S^tember  1869,  found  this  issue  m  the  affirmative 
and  declared  that  the  amount  sued  for  should  be  paid  from  the  aforesaid 
shares  hypothecated  to  the  plaintiff  in  that  suit  At  a  sale  in  execution 
of  this  decree  the  share  of  F.  G.  in  the  screw  at  Guntlir  was  purchased 
Ij  2nd  defendant  (in  the  present  suit)  on  the  18th  of  Febmaiy  1870. 
The  present  nlaintiff  objected  to  the  sale  and  was  referred  to  a  regular 
suit.  Aocordingly  he  brought  the  present  suit  to  set  aside  the  decree 
in  No.  16  of  1867  as  regards  the  share  of  F.  G.  in  the  screw  at  Gunttb't 
to  cancel  the  attachment  and  aale  to  2nd  defendant  and  for  possession 
of  the  share.  Ist  defendant  pleaded  that  plaintiff  at  the  date  of  his 
pufxshaae  had  notice  of  the  pendency  of  the  Suit  No.  16  of  1867  and  of 
the  mortgage  claim.  Hie  pliuLntiff  denied  the  fact  of  the  mortgage  and 
its  regularity  and  issues  were  framed,  the  Ist  of  which  was — "  whether 
plaintiff  knew  that  the  Suit  No.  16  of  1867  was  under  hearing  when  he 
Doiufht  the  ^  share,  and  that  there  might  be  declared  a  hypothecation 
to  the  late  husband  of  the  1st  defendant  in  this  suit."  The  Civil  Court, 
treating  the  claim  of  the  plaintiff  in  No.  16  of  1867  as  a  mortgase,  held 
that,  as  it  was  prior  in  point  of  time  to  the  sale  under  the  Munsif 's 
decree  it  shoula  prevail  against  plaintiff's  daim— even  though  plaintiff 
had  not  notice.  The  Court  also  found  that  plaintiff  had  notice.  Upon 
apj^eal,  Beld^  that  as  the  purchase  made  d^  the  plaintiff  was  made 
while  the  Suit  No.  16  of  1867  was  pending,  in  which  a  morl^;a^e  was 
alleged  and  pavment  was  prayed  out  of  the  property,  the  plaintiff  was 
bound  by  the  decree  made  therein,  whether  ne  nad  ,or  had  not  notice^ 
nor  could  he  in  any  way  question  that  decree. 

THIS  was  a  regular  appeal  against  the  decree  of  B.  B.       isrs. 
Swinton,  the  Civil  Judge  of  Guntfir,  in  Original  Suit  j^^^j^'^ 
No.  1  of  1871.  qf'mi 

Plaintiff  (the  appellant)  sued  Latclixnid^yamma  (widow 
of  one  Sanagapalli  Venkatachellam)  and  another^  to  hare  can- 
celled the  decree  in  Suit  No.  16  of  1867,  on  the  file  of  the 
Civil  Court  of  Gunttir,  as  far  as  it  affected  the  one-third  share 
of  the  late  F.  Gkiidamore  which  was  obtained  by  the  late 
husband  of  the  1st  defendant,  and  to  have  cancelled  the 
attachment  and  sale  of  the  said  one-third  share  to  the  2nd 
defendant,  and  to  be  put  in  possession  of  the  same. 

The  plaintiff  stated  that  the  late  F.  Guidamore  and  him- 
self and  others  had  shares  in  the  screw  house  erected  at  Guntfir 
in  the  yard  of  one  Sadambi  Yenkata  Charlu,  and  that  the 
one-third  share  of  Mr.  Guidamore  was  purchased  on  the  22nd 
Deoember  1868  by  the  plaintiff's  company,  of  which  company 
the  piMTifplflr  only  survived ;  that  the  late  husband  of  the  1st 
defoDdant  brought  Suit  No.  16  of  1867,  for  a  debt  due  by  F. 
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1 872.       Goidamore,  to  which  suit  the  plaintiff  was  no  party^  and  obtain- 
^o.  84  ^  ^  decree  on  the  30th  September  1869^  in  execution  of  which 
of  187a.     ^}ie  one-third  share  the  plaintiff  had  purchased  was  taken  in 
execution. 

The  1st  defendant  answered  that  her  late  husband  pur- 
chased the  whole  of  the  screw  and  paid  Rupees  4^500 ;  and 
gave  one-third  share  in  it  to  the  firm  of  Fmval^  Ouminy  aad 
Co.,  and  upon  the  late  Mr.  Guidamore  requiring  a  sha,re^  he 
also  gave  him  a  share,  but  subject  to  a  mortgage  to  the  de- 
fendant of  it,  until  Mr.  Guidamore  paid  fully  for  it ;  that  Mr. 
Ghiidamore  died  before  the  debt  was  discharged,  and  the  Ist 
defendant's  husband  brought  a  Suit  No.  16  of  1867  for  the 
recovery  of  the  money  advanced ;  and  that  although  this  plain- 
tiff knew  all  the  circumstances  connected  with  this  suit,  the 
plaintiff  did  in  December  1868  purchase  the  share  of  Mr. 
Guidamore,  improperly  sold  at  a  Court  auction  held  by  the 
District  Ifimsif  of  Guntdr  at  the  requisition  of  the  District 
Munsif  of  Goconada,  and  that  the  1st  defendant's  husband 
intimated  the  fact  of  his  mortgage  while  the  sale  was  going 
on,  and  that  the  plaintiff  bought  it  with  full  knowledge,  and 
that  the  mortgage  right  which  was  decreed  in  September  1869, 
could  not  thereby  be  affected. 

The  2nd  defendant  answered  that  the  plaintiff  purehaaed 
the  one-third  share  in  the  screw  knowing  that  it  was  mortgag- 
ed to  the  husband  of  the  1st  defendant,  and  that  a  suit  was 
pending  in  the  Civil  Court;  and  that  he  (2nd  defendant)  after 
the  decree  of  the  said  Court,  on  the  18th  February  1870,  par- 
chased  Mr.  Gnidamore's  one-third  share  and  obtained  a  sale 
certificate,  and  that  plaintiff  then  being  silent  now  brought 
this  suit. 

The  following  issues  were  framed — 
I.  Whether  or  not  plaintiff  knew  that  Suit  No.  16 
of  1867  was  under  hearing  in  the  Civil  Court  of  Ghint^ir  when 
he  purchased  the  one-third  share,  and  that  by  a  decree  in 
that  suit  there  might  be  declared  to  be  a  hypothecation  to 
the  1st  defendant's  husband  of  the  one-third  share  of  the 
screw. 

n.  Whether  ha  ought  to  have  "  claimed,''  under  Section 
73  of  the  Civil  Procedure  Code,  some  interest  in  the  subject- 
matter  of  the  suit. 
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ni.    Wlieihfip  he  ought  to  be  heard  now  to  aUecre  that      1872. 
there  was  no  mortgage  as  decreed.  j^  ^   No,'  H 

The  jndgment  of  the  Civil  Judge  contained  the  follow-  -  ^-^^^^^ 
ing:— 

"  I  have  read  from  the  records  of  the  execution  in  No.  16 
of  1867,  a  petition  dated  16th  February  1870  by  Mr.  Fruval, 
alleging  that  the  plaintiff,  in  attaching  the  defendant's  property, 
caused  also  to  be  attached  the  share  which  he  had  purchased 
at  the  Munsif  s  Court  auction,  and  alleging  that  as  a  resident 
of  Masulipatam  he  was  not  aware  of  the  sale  proclamation,  and 
requesting  the  release  of  the  property.  By  an  order  made  on 
the  17th,  the  petitioner  is  referred  to  a  regular  suit,  as  the  ob- 
jection  ought  to  have  been  made  earlier. 

The  case  reported  at  page  434  of  Vol.  IV  of  the  Madras 
High  Court  Reports  has  been  cited  for  the  position  that  notice 
was  not  necessary  to  the  plaintiff  of  the  prior  mortgage. 

A  further  issue  is  raised  "  whether  or  not  notice  of  the 
prior  mortgage  was  necessary.^' 

Under  Section  146  of  the  Civil  Procedure  Code,  this  suit 
may  be  disposed  of  after  having  heard  the  pleaders ;  I  find 
that  notice  was  not  necessary,  and  that  from  the  very  strong 
probabiKty  of  the  case ;  from  the  absence  of  Mr.  Fruval  after 
a  suggestion  at  last  hearing  that  he  should  be  here;  from  the 
presence  of  his  partner  Mr.  VaUy,— the  plaintiff  knew  that 
there  was  then,  whm  he  made  the  auction  purchase,  a  suit  m 
this  Court  founded  on  an  hypothecation  of  the  share  of  Mr. 
Guidamore ;  a  decision  on  the  other  issues  is  not  necessary. 
The  suit  is  dismissed  with  costs." 

The  plaintiff  appealed  on  the  foflowing  grounds. 

1.  The  plaintiff's  rightg  are  not  affected  by  the  decree  in 
Original  Suit  No.  16  of  1 867,  on  the  file  of  the  Civil  Court  of 
Gtintdr,  to  which  he  was  no  party. 

2.  There  ought  to  have  been  an  mvestigation  in  this  suit 
aa  to  the  mortgage  or  lien  on  the  property  in  dispute  alleged 
by  the  defendants  and  denied  by  the  plaintiff. 

3.  The  purchase  of  the  property  in  dispute  by  the  2nd 
defimdant  in  execution  of  the  decree  in  the  said  Original  Suit 
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1878.       No.  16  of  1867  18  invalid  against  the  prior  poiehaae  by  Uie 
R.  A.  No,  84  P^Aintin  m  execution  of  a  prior  decree. 

nf  1878. 

Handley  for  the  appellant,  the  plaintiff. 

/.  jET.  8.  Branson  for  the  respondenta,  the  defendants. 

The  Court  delivered  the  following 

JuDOXEHT  : — ^The  plaintiff  appeals  against  the  decree  of 
the  Court  below,  dated  16th  September  1871,  which  dismissed 
this  suit.  This  suit  was  filed  28th  January  1871,  praying  that 
a  decree  in  No.  16  of  1867  may  be  set  aside,  as  regards  the 
one-third  share  of  the  late  Mr.  F.  Guidamore  in  a  cotton 
screw  at  Ghmtiir,  and  to  cancel  the  attachment  and  the  sale  in 
that  suit  to  the  2nd  defendant,  and  for  possession  of  the  same 
one-third  share. 

The  plaintiff  purchased  at  a  sale  by  the  District  MunsiTs 
Court  of  Ghmtiir,  held  on  the  22nd  of  December  1868,  the 
interest  of  Mr.  Gkddamore  in  the  screw  at  Ountiir.  [What  is 
called  in  the  case  "  the  screw^'  is  in  fact  certain  land,  with 
buildings  on  it,  and  in  which  heavy  cotton  machinery  is  plac- 
ed, for  screwing  cotton  bales.  No  question  has  been  raised, 
whether  the  **  sere V  is  not  of  the  nature  of  real  property. 
It  has  been  so  treated  by  the  parties.] 

Before  the  sale  to  the  plaintiff,  that  is  on  the  31  st  of  July 
1867,  the  husband  of  the  Ist  defendant  in  this  suit  filed  a 
plaint.  No.  16  of  1867,  in  the  Civil  Court  of  Ghmtiir  against 
Charles  Ghiidamore,  the  brother  of  F.  Ghiidamore  (who  waa 
then  dead),  and  the  Administrator  General  who  had  obtained 
administration  to  him — ^praying  to  be  declared  entitled  to  be 
treated  as  mortgagee  of  F.  Guidamore's  share  in  that  screw 
and  another  at  Masulipatam  for  Rupees  1,696-9-0,  and  that 
the  amount  might  be  raised  by  sale  of  that  share. 

Issues  were  settled,  the  4th  of  which  was : — "  Was  there 
a  tangible  mortgage  of  real  property  or  shares  in  real  proper- 
ty V*  That  suit  was  duly  prosecuted  and  a  decree  was  made 
therein  on  the  80th  of  September  1869,  finding  the  4th  issue 
in  the  afiBrmative,  and  declaring  that  the  amount  sued  for 
should  be  paid  firom  the  two  shares  of  the  said  screws  (in- 
cluding the  Guntikr  screw)  hypothecated  to  the  plaintiff  w 
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that  suit.    After  that  decree,  and  at  an  auction  sale  in  ezecn-       I87d. 
tion  thereof,  the  one-third  share  (in  question)  in  the  Qontfir  jg  ^  No,\k 
screw  was,  on  the  18th  of  February  1870,  purchased  by  tha     «/l87». 
2nd  defendant  for  610  Rupees.    Before  the  sale,  plaintiff  in 
this  suit  objected  thereto  by  Petition  No.  179  of  1870,  apd,  by 
au  order  of  the  17th  of  February  1870,  he  was  referred  to  a 
regular  suit.    Accordingly  this  suit  was  brought. 

In  this  suit  the  1st  defendant,  the  representative  of 
plaintiff  in  Suit  No.  16  of  1867,  filed  a  statement  on  the  21st 
of  August  1871,  stating  the  agreement  for  mortgage  by 
F.  Ouidamore,  and  the  Suit  No.  16  of  1867  and  decree 
and  sale  therein,  and  that  plaintiff  in  this  suit  had  notice 
at  the  date  of  his  purchase  of  the  existence  of  the  Suit  No.  16 
of  1867  and  of  the  claim  of  mortgage  affecting  the  screw. 

The  plaintiff  denied  the  £Ekct  of  the  mortgage  and  its  re- 
gularily  aud  issues  were  framed,  the  first  of  which  wa&— 
"  Whether  pkintiff  knew  that  the  Suit  No.  16  of  1867  was 
under  hearing  when  he  bought  the  one-third  share,  and  that 
there  might  be  declared  a  hypothecation  to  the  late  husband 
of  the  1st  defendant  in  this  suit." 

The  Court  below  appears  to  have  treated  the  claim  of 
the  plaintiff  in  No.  16  of  1867  as  a  mortgage,  iudependent  of 
the  decree  in  that  suit,  and  held  that,  as  it  was  prior  in  point 
of  time  to  the  sale  under  the  MunsiTs  decree  it  should  prevail 
against  plaintiff's  olaim-^ven  though  plaintiff  had  not  notice 
of  such  prior  mortgage.  In  that  view  the  Court  referred  to 
the  case  BegtUar  Appeal  No*  40  of  1869  (a)  deciding  that 
an  instrument  of  mortgage,  giving  a  right  of  having  the  land 
made  available  for  payment  of  the  debt,  being  prior  in  point 
of  time  to  a  bonAfde  purchase  for  value  without  notice,  pre- 
vailed against  the  innocent  purchaser. 

The  Court  also  found  on  the  issues  that  the  plaintiff  in 
this  suit  had  Notice.  Plaintiff  has  appealed  on  three  grounds ; 
Ist.  The  plaintiff's  rights  are  not  affected  by  the  decree  in 
Original  Suit  No.  16  of  1867  on  the  file  of  the  CivU  Court  of 
Gnntiir,  to  which  he  was  no  party. 

2nd.  There  ought  to  have  been  an  investigation  in  this 
suit  as  to  the  mortgage  or  lien  (on  the  property  in  dispute) 
alleged  by  the  defendants  and  denied  by  the  plaintiff. 

(a)    4  M.  H.  C,  B.  434. 

15 
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1 872,  .8rd.    The  purchaae  of  the  property  in  dispute  by  the  2iid 

k.  A.  No,  Z4  defendant,  in  execution  of  the  decree  in  the  said  Original  Suit 
of^^^^'      No.  16  of  1867,  is  invalid  against  the  prior  purchase  by  the 
plaintiff  in  execution  of  a  prior  decree. 

The  record  of  the  Suit  No.  16  of  1867  was  called  for  and 
produced  on  the  hearing  before  us. 

The  argument  for  the  appellant  was  that  at  the  time  of 
the  sale  under  the  Munsifs  decree,  thepe  was  not,  either  in  fact 
or  in  law,  any  mortgage  affecting  the  one-third  share  of  Guida- 
more  in  the  screw,  and  that  the  sale  under  that  decree,  being 
prior  to  the  decree  in  No.  16  of  1867,  should  prevail,  and  that 
plaintiff  was  entitled  to  j)ossession  as  prayed,  even  though  he 
should  not  be  entitled  to  set  aside  the  latter  decree  and  sale 
thereunder.    It  was  contended  that  as,  admittedly,  there  was  not 
any  instrument  of  mortgage  of  the  one-third  of  the  screw,  and 
inasmuch  as  the  Suit  No.  16  of  1867  merely  alleged  an  agree^ 
ment  for  a  mortgage,  that  the  sale  by  the  Munsif  was  valid  at 
the  tin^e,  and  could  not  be  affected  by  the  subsequent  decree, 
which  found  that  there  was  a  mortgage  and  directed  a  sale^ 
nor  could  the  plaintiff  as  he  was  no  party  to  it.     Plaintiff  con- 
tended that  the  decree  merdy  gave  effact  as  from  its  date  to  an 
agreement  for  mortgage,  but  did  not  and  could  not  declare  that 
there  was  a  mortgage  when  that  suit  was  instituted,  and  that^ 
assuming  plaintiff  had  notice  of  that  soit  before  he  purchased, 
that  such  notice  was  not  notice  of  any  charge  to  be  made 
effectual  by  a  decree,  and  the  case  of  "  8eth  Sam,"  6  M.  H. 
G.  R.  75,  was  relied  on  to  support  that  contention.    Plaintiff 
further  contended  that  there  should  be  an  investigation  in  this 
suit  whether  there  was  a  mortgage  hy  Gtudamore  of  his  share 
of  the  screw.    The  plaintiff  further  insisted  that  the  evidence 
of  notice  to  him  of  the  Suit  No.  16  of  1867  was  not  sufficient 
to  support  the  finding  of  notice  in  fact. 

Tlie  defendants,  while  contending  that  the  judgment  be- 
low was  right  upon  the  ground  stated  by  the  Judge  in  his 
judgment,  further  contended  that  the  purchase  made  by  the 
plaintiff  was  made  while  the  Suit  No.  16  of  1867  was  pend* 
ing,  in  which  a  mortgage  was  alleged  and  payment  was  pray- 
ed out  of  the  property ;  and  that  whether  he  had  or  had  not 
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notice  of  that  suit,  he  was  bound  by  the  decree  made  therein,     j^fy 
We  are  of  opinion  that  in  tfiis  latter  contention  the  defendants  R,  A.  Ao.  34 
are  clearly  rigjbt.     The  doctrine  of  "  lis  pendens*''  no  doubt        ^^^^ 
appKes  to  this  country.    See  B.A.  No.  28  of  1870,  6.  M.  H.  C. 
R.  7b:  B:±  m..  1  of  1871,  6.  M.  H.  C.  R.  234.    In  refer- 
ence  to  this  doctrine  Sfr  W.  Grrant  in  WtTicKester  v.  Pmne,  11 
Ves.  194,  obsenres,  "He  who  purchases  during  the  pendency 
of  the   suit  is<  bound  by  the  decree  that  may   be    made 
against  the  person,  from  whom  he  derives  title..    The  litigat- 
ing parties  are  exempted  &om  the  necessity  of  taking  any 
notice  of  a.  title  so  acquired..    It  is  to  them  as  if.no  such  title 
existed." 

No  doubt  there  must  be  a  specific  claim  made  in  the  suit, 
to  affect  the  particular  subject  sought  to  be  affected  by  the 
''lispendens.'*  J&nminga  v.  J?07u2,  2.J.  &  L..741,  and  cases ^ 
there  refenedlto  by  Sir  E.  Sugden  (Lord  St.  Leonards  after- 
wards) ;  Tyler  v.  Thomas^  25  Beav.  47.  The  observation  of.  Sir 
W.  Girant  was  directed  to  such  a  state  of  facts. 

Now,,  in  this  case,  the  plaintiff*  in  No«  16  of  1667  claimed 
to  have  a  mortgage  on  the  one-third  share  of  the  screw,  and 
pcayed  for  payment  of  the  amount  out  of  that  property,  and, 
pending,  the  decision,,  the  plaintiff. In  this  case  purchased  under 
a  decree  by  the  Munsif  against  the  defend&nt  in  that  suiti .  The 
purohasec  under,  that  decree  took  only  what  the  defendant 
could  give,,  and  subject  to  any  decree  to  be  made  in  No.  16  of 
1867  against  the  defendants  therein  and  the  land  sought  to 
be  charg^  in.  respect  of.  the  alleged  mortgage  of  one-third 
of  the  screws 

The  £afit,  if  it' was  so,  that  the  plaintiff,  had.  not  notice  of 
the  suit,  is  not  material.in  this  country,  as  there  is  not  as  yet 
any  registration  here  of  ''lis  pendens,^'  and  the  law,  as  it  stood 
in  England  before  the  2  &  8  Vict.  c.  11,  applies.  The  doc- 
trine of  "  lis  pendens"  does  not  depend  npon  notice,  but  upon 
the  ground ''  that  it  is  necessary  to  the  administration  of 
justice  that  the  decision  of  the  Court  in  a  suit  should  be  bind- 
ing; not  only  on  the  litigant  parties,  .but  on  those  who  derive 
title  fix>m  them  'pendente  lite,' whether  there  is  notice  or  not.'^ 
Bellamy  v.  Sahiney  1  DeG.  &  J.  578  :  8eth  Sam's  Oagg^ 
supra.. 
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1872.  The  plaintiff  is  not  entitled  to  question  the  decree  in 

STaTNoTJI  ^^^  ^^"  16  of  1867,  he  having  bought  "pendente  lite/'  and 
0/1872.  therefore  can  have  no  enquiry  whether  there  was  in  fact  such  a 
mortgage  as  found  in  that  suit,  or  whether  the  effect  of  the 
decree  in  that  suit  was  to  establish  a  mortgage  as  existing  in 
the  view  of  a  Court  of  Equity,  as  from  that  decree,  and  not 
to  decide  that  such  mortgage  existed  prior  to  his  purchase. 

In  tiie  view  we  take  it  is  not  necessary  to  consider  what 
ishould  have  been  the  priorities  between  the  plaintiff  and  the 
2nd  drfendant,  if  no  suit  had  been  pending.  Therefore  we  do 
not  refer  to  the  principle  contained  in  4  M.  H.  C»  B.  434. 

We  dismiss  the  appeal  with  costs. 


apjpellatt  SurifiSlittioit.  <a) 

BegtdcMr  Appeal  No.  46  of  1872. 
SiniaTbVas • Appellant. 

BaJAH  StBIMAHTA  BaKGABA'MI  AiTANQA'b  \       'D.^^^J^* 

Ba'haWb..- J     ^^^'»*^*- 


DeCTees  on.  two  i^>eciallT  registered  bonds  were  obtained  against 
plaintiff  under  Section  5^  of  toe  lUgistrabion  Act  XX  of  1866.  He  peti- 
tioned the  Civil  Court,  under  Section  55,  to  set  aside  these  decrees^  on  the 
cround  that  the  bonds  were  executed  on  consideration  of  something  to 
be  done  by  the  obligee,  who  had  wholly  failed  to  perform  hds  part.  The 
Judge  dismissed  the  petitions,  because  he  thought  the  matter  was  a 
more  proper  one  for  investigation  in  a  regular  suit.  His  successor  djs- 
missed  the  suit  when  l»rou^t,  because,  in  his  opinion,  it  did  not  lie. 
Held,  on  appeal  (by  the  majority  of  the  Court)  that  no  suit  lay.  Hie 
effect  of  Sections  52  to  55  is  to  make  a  decree  under  them  of  precisely 
the  same  validity  as  any  other  decree,  to  make  it  enforceable  by  the 
same  process,  but  to  render  it  impeachable  on  the  special  grounds  refer- 
red to  in  Section  55.  Held  also,  that  the  matters  alleged  were  not 
Buch  as,  if  proved,  would  have  justified  the  setting  aside  of  the  decree. 
The  special  circumstances  must  be  such  as  to  show  a  vice  in  the  mode 
in  which  the  contract  to  submit  to  decree  and  the  special  registration 
were  obtained,  and  an  infirmi'fy  in  the  origjinal  obligation  will  not  d<K 

1878.       fpniS  was  a  regalar  appeal  against  the  decision  of  F.  M. 

Civil  ^udge  of  Taniove,  in  Original 


0/1878.      Suit  No.  20  of  1871. 

The  suit  was  brought  to  set  aside  two  decrees  passed 
fiummarily  against  the  plaintiff  under  Section  53^  Act  XX  of 
1666. 

(a)    Present  -.—Morgan;  C.  J.,  Holloway  and  Innesy  JJ. . 
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The  plaint  allei^ed  that  defendant  had  offered  to  nse  his       l^S* 

^i^Htl  23. 
bestendeavours^on  behalf  of  K&mflcshi  Bayi  Sahiba^to  establish  "SrATNoTiS 

the  adoption  of  one  Surfoji  Sahib  as  the  son  of  the  late  B4jah  .  o/lS72» 

of  Tanjore^  and  to  recover  the  r£j  for  him^  and  that  defendant 
also  promised  that  the  Mocassa  villages  should  be  leased  to 
plaintiff.  In  return  for  this  the  plaintiff^  on  16th  August 
1869,  executed  to  defendant  two  specially  registered  bonds 
for  Rupees  26,767-12-3  and  Rupees  37,225,  respectively,  the 
said  bonds  being  executed  for  no  consideration  paid  to  plain- 
tiff, but  as  a  guarantee  and  securily  by  plaintiff,  on  behalf  of 
K&mUcshiBayiSahiba,thatdefendimtshould  be  reimbursed  for 
any  expenses  he  might  incur  in  prosecuting  his  endeavours  to 
establish  the  adoption  and  recover  the  r&j.  That  defi^dant 
made  no  endeavour  to  establish  the  adoption  or  recover  the 
rij,  and  that,  therefore,  the  decrees  passed  summarily  under 
Section  53  of  the  Registration  Act  of  1866,  should  be  set 
aside. 

The  defendant  pleaded  that  tiie  bonds  recited  considera*- 
tioti,  and  that  the  plaintiff  was  concluded  by  the  terms  of  the 
bonds  themselves,  and  Airther  that  the  plaint  was  false.  He 
also  objected  to  the  order  passed  by  the  Civil  Court  on  Mis** 
ceUaneous  Petitions  228  and  229  of  1871  (petitions  presented 
by  plaintiff  under  Section  56  of  the  Registration  Act)  as  Ule** 
gal,  the  Civil  Court  having  stayed  execution  without  setting 
aside  the  decrees,  and  without  any  special  circumstances. 

€ivil  Pditions  NdS.  228  and  229  of  1871,  were  applica- 
tions by  plaintiff  to  the  Civil  Court  of  Tanjore,  praying  that 
the  decrees  in  Special  Registration  Suits  Nos.  22  and  d3  of 
1870  miglxt  be  set  aside  under  Section  55  of  the  Registration 
Act  XX  of  1866.  Iliey  alleged  the  same  facts  as  the  {daint 
in  the  present  suit  and  were  rejected,  the  then  Civil  Judge,  in 
the  ord^  of  re}ection,makingthefollowing  observations  r^^^The 
question  which  I  have  now  to  consid^  is>  whether  upon  these 
averments  I  should  hold  any  enquiry,  or  whether  it  would 
not  be  more  proper  for  me  to  make  some  order  susp^ding 
the  operatioti  of  the  decree,  imd  refer  one  or  other  of  the 
partiea  to  a  regular  suit.  It  seems  to  me  that  the  latter  is 
tiie  iHToper  <xmr8e»  and  that  it  is  the  petitioner  and  not  the 
plaixttifi*  {m  the  registration  suits)  who  should  be  left  to  bring 
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A  ^^^'^^     ^®  suit.    It  oould  never  have  been  the  intention  of  the  Le- 
R.  A.  No.  46  gislatnre  that  any    snbstantial  issue  like  that    now    raised 

^f  ^^^^ —  should  be  decided  summarily  without  an  appeal There 

seems  to  be  a  substantial  and  a  homb  fiie  question  to  be  de* 
cided,  and  it  should  be  determined  in  a  regular  suit  onee  for 
all,  subject  only  to  the  ordinary  right  of  appeal.  I  might,  of 
course,  say  that  this  is  a  special  circumstance  warranting  th^ 
setting  aside  of  the  decree  altogether,  but  it  seems  to  me  that 
would  throw  an  undue  burden  on  the  plaintiff,  wha  has  abready 
had  to  pay  one-fourth  of  the  full  stamp  on  which  the  plaints 
will  have  to  be  written.  The  length  of  time  which  intervened 
between  the  original  instruments  and  their  renewal  and  special 
registration  is  a  very  strong  point  against  the  petitioner's 
contention,  and  the  special  registration  itself  is  almost  enough, 
m  my  opinion,  to  relieve  plaintiff  from  any  further  duty  and 

sliift  on  to  petitioner  the  burden  of  suing Tbcexistence 

of  the  decrees  will  not  prejudice  petitianer  in.  any  way,  for  I 
conceive  that  an  action  will  clearly  lie  to  set  them  aside. 
Nothing  has  been  showm  to  the  contrary,  and  there  haa  been 
no  cause  of  action  heard  or  determined,  nor  indeed  anything 
which,  can  be  called  a  suit  between  the  parties.  I  therefore 
order  that  these  applications  be,  and  the  same  hereby  are^ 
rejected,  without  prejudice  to  petitioner's  right  to  bring  a 
regular  suit,  and  that  further  eaecutioni  of  the  decrees  in  the 
so-called  Original  Suits  Nos.  22  and  23  of  1870  be  stayed 
for  three  months,  provided  only  that  nothing  in  this  order 
shall  be  construed  as  affecting  plaintiff's  lig^t  to  attach  any 
property  belonging  t9  petitioner.'' 

Accordingly  the  present  suit  was  brought.  The  Civil 
Judge  delivered  the  following  judgment,  dismissing  the  soit^ 
at  the  hearing  iov  th&  settlement  of  issues  :— 

''  Before  going  into  the  merits  of  the  case,  th^:^  is,  I 
tkinJc,  an  objection  whiclh  is  fSsktal  to  the- plaintiff's  case*: 
and  that  is  that  no  suit  will  lie  to  set  aude  tbodecrees  passed 
summarily  under  Section  53  of  the*  Begistration  Act  of  186& 
Section  55  of  that  Act  seems  to  me  to  lay^down  the  ppocednre 
which  is  to  be  followed  when  the  decrees  are  sought  to  be 
set  aside ;  and  no  other  procedure  is,  in  my  opinion,  allow- 
able.   The  decrees,  though  passed  summarily,  have  all  the 
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effect  of  regular  decrees,  and  therefore  conclude  the  judgment       ^^^\, 
debtor,  unless  he  can  show  special  circumstances  under  Sec-  ^  a   No,  46 
tion  55.  _SL18Z2:_ 

The  parties  when  specially  registering  bonds  agree  that 
the  bonds  shall  be  summarily  enforced  according  to  the  provi- 
sions of  the  Begistration  Act,  and  part  of  those  provisions  are 
that  there  shall  be  no  appeal  from  ^e  decree  or  order  of  the 
Court.  The  plaintiff's  counsel  now  argues  that  if  plaintiff  is 
not  allowed  to  sue  to  set  aside  the  decrees^  and  if  the  Court, 
under  Section  55,  refuse  to  set  them  aside,  he  is  debarred 
from  all  remedy  ;  that  is  to  say,  he  seeks,  by  bringing  a  regu- 
lar suit,  to  break  through  and  render  null  and  void  the  special 
provisions  of  the  Registration  Act  to  which  he  voluntarily 
made  himself  subject. 

The  plaintiff's  counsel  further  urgued  that  the  Civil  Court 
had,  in  the  orders  passed  on  the  Miscellaneous  Petitions  228 
and  229  of  1871,  allowed  plaintiff  to  bring  this  suit.  Even 
if  the  order  of  the  Civil  Court  were  to  that  effect,  it  could  not 
give  plaintiff  a  right  of  action  which  he  did  not  otherwise 
possess.  But  the  order  is  merely  an  order  rejecting  the 
plaintiff's  applications  under  Section  55,  and  stating  that 
they  are  rejected  without  prejudice  to  ai^y  right  the  petitioner 
might  have  oi  bringing  a  regular  suit,  and  the  order  does  not 
decide  the  point  whether  plaintiff  has  such  a  right. 

I  think  that  to  allow  plaintiff  to  bring  this  suit,  would  be 
directly  opposed  to  the  provisions  and  intentions  of  Sections 
52  to  55,  Act  SX  of  1866,  and  that  until  the  decrees  are  set 
aside  under  Section  55  of  the  Act,  the  plaintiff  is  concluded 
by  them  as  much  as  if  they  were  regular  decrees,  and  is, 
therefore,  precluded  from  bringing  this  suit ;  and  for  these 
reasons  I  dismiss  this  suit,  but,  under  the  circumstances  of 
the  case,  the  defendant  not  having  taken  this  objection,  and 
plaintiff  having  been  doubtless  misled  by  the  Civil  Court's 
order,  I  think  each  party  should  bear  his  own  costs." 

The  plaintiff  appealed  upon  the  grounds  that  he  was 
clearly  entitled  in  law  to  sue  to  set  aside  the  summary  deci- 
sions passed  against  him,  and  that  the  Civil  Judge  had 
no  authority  to  set  aside  the  order  of  his  predecessor  granting 
permission  to  institute  a  regular  suit. 
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1873.  The  appeal  was  first  heard  on  the  29th  May  1872  by  the 

jCaTNoTS'  Chief  Justice  and  Mr.  Justice  Innes,  and  in  consequence  of  a 
^f  ^^^^      difference  of  opinion  was  referred  to  a  Pull  Bench, 

Bdma  Bern  for  the  appellant,  the  plaintiff. 
Ana/nda  Charlu  for  the  respondent,  the  defendant. 
The  Court  delivered  the  following 

Judgment  : — ^In  this  case  the  former  Judge  dismissed  an 
application  under  Section  55,  because  he  thought  the  matter 
was  a  more  proper  one  for  investigation  in  a  regular  suit. 
His  successor  has  dismissed  that  suit  because,  in  his  opinion,  it 
does  not  lie.  Even  if  that  view  is  correct,  it  would  probably 
be  right  to  treat  the  present  suit  as  a  continuation  of  an  in- 
vestigation which  was  only  interrupted  because  of  the  Judge's 
opinion  as  to  the  applicability  of  a  suit.  There  are,  therefore, 
two  points. 

1.  Does  a  regular  suit  lie. 

2.  Are  the  matters  alleged  such  as,  if  proved,  would 
have  justified  the  settmg  aside  of  the  decree. 

As  to  the  first — ^In  theopinion  of  the  majority  of  the  Court, 
the  effect  of  the  Sections  52  to  65  is  to  make  a  decree  under 
them  of  precisely  the  same  validity  as  any  other  decree,  to 
make  it  enforceable  by  the  same  process,  but  to  render  it  im- 
peachable on  the  special  grounds  referred  to  in  Section  55. 
The  intent  was,  and  the  words  effectuate  it,  to  make  a  register- 
ed  contract  to  pay  money,  with  the  registered  contract  to  sub- 
mit to  a  decree  under  the  Act,  a  substitute  for  the  ordinaiy  se- 
curities afforded  by  regpilar  procedure.  To  say  that  a  regular 
suit  lies  because  the  case  has  not  been  heard  and  determined, 
is  to  overlook  the  fact  that  the  object  is  to  cause  it  to  be  de- 
termined without  hearing.  The  effect  is  precisely  the  same 
as  final  judgment  signed  under  18  &  19  Vict.  c.  67,  or  a  de- 
cree under  the  corresponding  Indian  Act. 

The  second  question  is  whether  the  decree  so  obtained  is 
impeachable  on  the  grounds  on  which  it  is  sought  by  the  pre- 
sent plaintiff  to  impeach  it.  The  ground  is  that  the  bonds 
were  executed  on  consideration  of  something  to  be  done  by 
the  original  plaintiff,  who  has  whoUy  failed  to  perform 
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part.    This  would,  andonbtedly,  if  ihe  matter  had  not  proceed-       1^72. 

ed  beyond  a  contract,  have  been  a  sufficient  defence,  but  it  sTa^'o'I^ 

seems  to  the  majority  of  the  CJourt  that  an  Infirmity  attaching     <>/  J  B12, 

to  the  original  obligation  is  no  more  reason  for  setting  aside 

a  decree  obtained  under  this  Act  than  it  would  be  for  setting 

aside  one  obtained  by  the  regular  procedure.     It  seems  to  us 

that  the  Legislature  have  said : — ^You  can  use  your  own  dis^ 

cretion  as  to  registering,  but  if  you  do  register  a  contract 

creating  an  absolute  obligation  to  pay  money,  and  you  further 

register  a  contract  that  it  shall  be  enforced  against  you  with- 

oat  enquiry,  judgment  shall  be  g^ven  against  you.     We  will 

not  permit  you  to  say  that  the  obligation  was  not  absolute 

bat  conditional,  but  if  your  assent  to  the  registration  itself 

has  been  procured  by  means  which  ought  to  invalidate  the 

obligations  flowing  from  those  two  contracts,  we  will  hear 

you,  and,  under  Section  55,  leave  the  plaintiff  to  whatever 

remedy  he  can  get  by  a  suit  in  the  usual  form. 

We  are  of  opinion  that  the  special  circumstances  must 
be  such  as  to  shew  a  vice  in  the  mode  in  which  the  contract  to 
submit  to  decree  and  the  special  registration  were  obtained^  ' 
and  that  an  infirmity  In  the  original  obligation  will  not  do. 
We,  therefore,  dismiss  the  appeal,  but  in  consequence  of  the 
difference  of  opinion,  without  costs. 


Slppellate  Surisflifttfon.  (a) 

Regular  Appeal  No.  62  of  1872. 

PONNAMBALA  MUDALITAR Appellant 

Yaraguka  Ka'ha  Pandia  Chinnatambiar.  . .    RespondmU 

A  suit  brought  for  the  removal  of  defendant  from  the  management 
of  certain  charitable  trusts  on  the  ground  of  malversation  was  dismis- 
eed  bv  the  Civil  Judge,  because  he  considered  that  the  provisions  of 
Regulation  VII  of  1817  required  that  application  should  nrst  be  made 
in  Buoh  cases  to  the  Board  of  Revenue.  IIM,  on  appeal,  that  the  Civil 
Judge  was  wrong.  Regulation  VII  of  1817  is  clearly  intended  to  be 
supplementary  of  existing  remedies,  and  the  Courts  had  unquestionably 
junsdiction  in  such  cases  prior  to  its  enactment.  The  expression  in 
Section  14  of  the  Regulation  is  not  intended  to  limit  the  jurisdiction  of 
the  Courts  to  the  cases  contemplated  in  it,  but  rather  to  provide  against 
the  finality  of  erroneous  orders  that  may  be  passed  by  the  Board  of 
Bevenae  under  Uie  Regulation. 

THIS  was  a  regular  appeal  against  the  order  of  F.   C.       ig^^^ 
Carr,  the  Acting  Civil  Judge  of  Tinnevelly,  dated  9th    Og<o^  2l> 
December  1871.  q/ists. 

(d.)    Present  t— Morgan,  C.  J.  and  Innes,  J.  "** 

16 
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^72.^j^.  iMt?w»  Eat*  for  the  appellant,  the  plaintiff. 

nfwi.  ^^^  ^^^  sufficiently  appear  in  the  following 

Judgment: — This  is  a  suit  for  the  removal  of  defendant 
from  the  management  of  certain  charitable  trusts  on  the 
ground  of  malversation.  The  Civil  Judge  dismissed  the  suit 
because  he  considered  that  the  provisions  of  Regulation  VII 
of  1817  required  that  application  should  first  be  made  in 
such  cases  to  the  Board  of  Revenue.  In  the  appeal  to  the 
High  Coart,  it  is  contended  that  an  action  lies  in  the  ordinary 
Courts.  It  appears  to  us  that  the  decision  of  the  Civil  Judge 
is  wrong.  The  Courts  had,  unquestionably,  jurisdiction  in 
such  cases  prior  to  the  enactment  of  Regulation  YII  of  1817, 
and  there  is  nothing  in  the  Regulation  to  deprive  the  Courts 
of  their  jurisdiction,  while  it  gives  the  Board  of  Revenue  the 
power,  and  imposes  upon  it  the  duty  of  interfering  whenever 
it  appears  necessary  to  do  so  for  the  protection  of  charitable 
endowments.  The  Regulation  is  clearly  intended  to  be 
supplementary  of  eristing  remedies.  This  was  held  by  the 
late  Sadr  Court  in  the  decision  in  SpeddL  Appeal  JVb.  140 
t>/1857,  reported  at  page  89  of  the  Volume  of  Reports  for 
1858,  which  was  followed  in  another  case  at  page  140  of  the 
same  year.  The  expression  in  Section  14;  of  the  Regulation 
is  not  intended  to  limit  the  jurisdiction  of  the  Courts  to 
the  cases  contemplated  in  it,  but  rather  to  provide  against 
the  finality  of  erroneous  orders  that  may  be  passed  by  the 
Board  of  Revenue  under  the  Regulation.  We  must  reverse 
the  decision  of  the  Civil  Judge  and  remand  the  case  for 
decision  on  the  merits.  The  costs  hitherto  incurred  will  be 
provided  for  in  tiie  revised  decree. 


KIDAMARTI  NAQABHUSHANAK.  11^ 

9pptUate  9ur»(liirtioiu  (a) 

Criminal  R  A.  No.  250  of  1872. 
NiDAMARTi  Nagabhushanam— PrwoTier. 

Prisoner  killed  his  mother  by  beating  and  kicking  hen  The  Ses- 
sion Judge  found  that  the  death  resulted  from  brutal  beating  and  kick- 
ing, but  acquitted  of  ciUpable  homicide  because  the  violence  was  not 
such  as  the  prisoner  must  have  known  to  be  likely  to  cause  death. 

Eeld,  that  this  was  no  ground  for  acquitting  of  culpable  homicide 
not  amounting  to  murder  :  the  question  for  the  Judge  was  whether  the 
act  was  done  with  the  intention  of  causing  bodily  ij\jury  which  was 
likely  to  cause  death. 

The  Session  Judge  convicted  the  prisoner  on  the  charge  of  causing 
death  by  a  rash  act.    Eeld,  that  the  section  was  wholly  im^pplicable. 

'  Culpable  rashness'  and '  culpable  negligence'  distinguished. 

THIS  was  an  appeal  against  the  sentence  of  the  Court       ig^g, 
of  Session  of  Gunt6r  in  Case  Na  32  of  the  Calendar    <>^^<^  2^- 

/.      '•««'^  CR.A.No, 

for  1872.  250  0/1872. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

JcroouENT : — In  this  case  the  prisoner  killed  his  own 
mother  by  beating  and  kicking  her.  The  Session  Judge 
finds  that  the  death  resulted  from  a  brutal  beating  and  kick- 
ing, but  he  acquits  of  culpable  homicide,  because  the  violence 
was  not  such  as  the  prisoner  must  have  known  to  be  likely 
to  cause  death.  This  is,  it  is  manifest,  no  ground  for  acquit* 
ting  of  culpable  homicide  not  amounting  to  murder.  With 
such  knowledge  the  act  would  be  murder  (Penal  Code^  Sec. 
300,2ndZy).  The  question  for  the  Judge  was  whether  the  act 
was  done  with  the  intention  of  causing  bodily  injury  which 
was  likely  to  cause  death.  The  Judge  finds  the  brutal 
beating  and  kicking  and  dragging  by  the  hair  of  the  head  of 
an  old  woman  of  60  by  a  powerful  man,  who  so  acted  with-- 
out  the  smallest  provocation.  The  causal  connexion  between 
the  brutal  assault  and  the  death  is  found  to  be  undoubtedi 
but  the  Session  Judge  has  convicted  the  prisoner  under  the 
new  section  of  causing  death  by  a  rash  act.  This  section 
isj  in  our  opinion^  wholly  inapplicable  to  the  facts  of  thia 
ttise^  Culpable  rashness  is  acting  with  the  conscioosneBt 
that  the  mischievous  and  illegal .  consequences  may  follow, 

^  £a)    Fre8ent:«-{iollowaxand  Kindersley,  JJg 
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1872.  but  with  the  hope  that  they  will  not»  and  often  with 
cTrTaTNo,  ^^®  belief  that  the  actor  has  taken  sufficient  precautions 
250  0/1873.  to  prevent  their  happening  The  imputability  arises  from 
acting  despite  the  consciousness  (luxviria).  Culpable  neg^ 
ligencejs  acting  without  the  consciousness  that  the  il- 
legal and  mischievous  effect  will  follow,  but  in  circum- 
stAnces  which  show  that  the  actor  has  not  exercised  the 
caution  incumbent  upon  him,  and  that  if  he  had  be  would 
have  had  the  consciousness.  The  imputability  arises  from 
the  neglect  of  the  civic  duty  of  circumspection.  It  is 
manifest  that  personal  injury,  consciously  and  intentionally 
caused,  cannot  fall  within  either  of  these  categories,  which 
are  wholly  inapplicable  to  the  case  of  an  aot  or  series  of 
acts,  themselves  intended,  which  are  the  direct  producers 
of  death.  To  say  that  because,  in  the  opinion  of  the  operator, 
the  sufferer  could  have  borne  a  little  more  without  death 
following,  the  act  amounts  merely  to  rashness  because  he  has 
canied  the  experiment  too  far,  results  from  an  obvious  and 
dangerous  misconception.  We  have  had  g)*eat  hesita- 
tion  whether  we  Taught  not  to  have  remitted  this  case  for  a 
finding,  whether  the  Session  Judge  and  the  assessors  think 
that  the  act  was  done  with  such  knowledge  as  to  constitute 
culpable  homicide.  We  are,  however,  averse  to  re*opening 
criminal  cases  unless  absolutely  compelled  to  do  so,  and  aa 
the  evidence  makes  out,  at  least,  a  case  of  culpable  homicide 
not  amounting  to  murder,  and  a  legal  though  inadequate 
sentence  (a)  has  been  passed,  we  are  able,  upder  Section  426 
of  the  Procedure  Code,  simply  to  dismiss  the  appeal. 

As  this  is  neither  a  case  of  rashness  nor  of  negligence,  it 
becomes  unnecessary  to  consider  whether  in  any  case  a  con- 
yiction  under  this  new  section  can  properly  follow,  where 
the  rashness,  or  negligence,  amounts  to  culpable  homicide. 
It  is  clear,  however,  that  if  the  words  '^  not  amounting  to 
culpable  homicide"  are  a  part  of  the  definition,  the  offence 
defined  by  this  section  consists  of  the  rash  or  negligent  act 
not  falling  under  that  category,  as  mach  aa  of  its  fulfiUing 
ibe  positive  requirement  of  being  the  cause  of  death. 

(«)    Rigorous  imprifloiuae&t  for  two  jem.  [Xa] 
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SCpprllatf  ^arifdiictfoit  (a) 

Civil  Miscellaneous  Regular  Appeal  No.  830  of  1871. 
Joseph  Vathiab  of  Nazabeth Appellcmt 

Petitioner,  a  Native  Christian,  applied,  under  Act  XXVII  of  ISflO, 
for  a  certificate  of  heirship  to  his  deceased  grandfather.  The  Civil 
Judge  refused  it  on  the  ground  that  Native  Christians  are  not  *<  Hin- 
dus^ within  the  meaning  of  the  term  as  used  in  Section  331  of  the 
Indian  Succession  Act  X:  of  1865,  and  therefore  that  thej  are  affected 
by  the  provisions  of  that  Act  and  cannot  proceed  under  Act  XXVII  of 
1660.    Bddf  upon  appeal,  that  the  order  of  the  Civil  Judge  was  right. 

rpniS  was  an  appeal  against  the  order  of  F.  C.  Carr,  the       i^f^. 
J-  Acting  Civil  Judge  of  Tinnevelly,  dated  the  2l8t  September  ^^^^^  ^'^* 
1871^  passed  on  Civil  Miacellaneons  Petition  No.  12 1 0  of  1 870.    No.  'sso  of 

1871. 

Petitioner,  a  Native  Christian,  applied  under  Act  XXVII 
of  1860  for  a  certificate  of  heirship  to  his  deceased  grand- 
father. The  Civil  Judge  made  the  following  order,  refusing 
the  certificate-* 

"  When  this  case  came  on  for  hearing,  it  was  brought  to 
my  notice  that  the  parties  were  Native  Christian  converts. 
It  therefore  appears  to  me  that  they  are  affected  by  the  pro- 
visions of  the  Indian  Succession  Act  X  of  1865,  which  is 
made  applicable  to  all  residents  in  India  except  (by  Sec.  831) 
"  to  intestate  or  testamentary  succession  to  the  property  of 
any  Hindu,  Muhammadan,  or  Buddhist.^'  These  words  must 
be  held  to  be  religious  distinctions  and  not  national  distinctions, 
for  the  two  latter  words,  'Muhammadan'  and '  Buddhist',  are  of 
only  one  meaning,  and,  by  analogy,  therefore,  '  Hindus'  must 
mean  those  of  the  Hindu  religion.  I  am,  therefore,  of  opinion 
that  Native  Christians  cannot  cpme  to  this  Court  under  an 
Act  which,  except  as  fSuras  it  relates  to  Hindus,  Muhamma- 
dans  and  Buddhists,  isv^uperseded.  Mr.  Sitaram,  the  peti- 
tioner's pleader,  says  thai  these  people  and  the  majority  of 
the  Native  Christians  still  live  in  the  Hindu  manner,  and  their 
domestic  relations  are  uncniStged,  and,  by  Act  XXT  of  1850^ 
their  rights  of  inheritance  are  in  no  way  impaired  by  their 
change  of  religion ;  he  also  quoted  the  Privy  Council  judgment 
in  the  Abraham  case,  wherein  it  was  laid  down  that  a  man 
loay^  if  he  pleasesj  abide  by  the  old  law  although  he  haa 

(a)    Fresent  ;-*Morgan,  C.  J*i  HoUoway  and  ZxaimLej,  J  J. 
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1872        Fenonnced  tke  religion^  and  urged  that  the  parties  in  this  case 
'cTMTBTlf  showed  by  their  mode  of  life  that  they  intended  their  rights 
^^Sn  ^^    ®^^^  ^  ^®  governed  by  Hindu  law. 

I  was  unable^  however^  to  agree  to  this  argoment^  because 
the  Abraham  case  ruled  that  Act  XXI  of  1850  does  not  apply 
where  parties  have  ceased  to  be  Hindus  in  religion  (9  Moo.  I. 
A.  239)  and,  further,  because  the  judgment  of  the  Privy 
Council  is  dated  February  1863,  and  therefore  cannot  affect  the 
Indian  Succession  Act  of  1865.  Certificate  refused  accord- 
ingly" 

The  petitioner  appealed. 

The  appeal  was  first  heard  on  the  8th  January  1872  and 
was  re-heard  before  a  Full  Bench  on  the  22nd  of  the  same 
month. 

/.  H.  8.  Branson  for  the  appellant. 

The  Court  delivered  the  following 

Judgment  : — ^We  are  of  opinion  that  the  order  of  the 
Judge  is  right.  We  should  have  entertained  some  doubt  upon 
this  point  save  for  the  power  contained  in  the  Act  of  exempting 
Buch  classes  from  its  operation  as  to  the  Governor  General  in 
Council  may  appear  fit. 

The  provisions  of  the  Act  both  as  to  substantive  law  and 
procedure^  seem  exclusive* 
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SIpptUaU  9ail£(litctfon.  (a) 

Special  Appeal  No.  570  o/1872. 
AB0NACH1LLA  TbVab Special  AppelUmt. 

Vkncatasa'mi  Naik Special  Respondent. 

PlaintifiB,  members  of  a  Paffoda  Committee  appointed  under  Act  XX 
of  166dy  sued  defendants  for  the  recovery  of  Rupees  4,480-2-0.  The 
plaint  alleged  that,  in  October  1865,  the  1st  defendant  and  another 
Agreed  to  travel  and  collect  subsciiptions  for  the  purpose  ot  erecting 
a  tower  at  the  entrance  of  the  pagoda  in  question,  paying  to  the  pagoda 
Hupees  130  a  month  during  the  period  thev  should  be  engaged  in  the 
work*  irrespective  of  the  actual  collections.  That  an  agreement  to  this 
effect  was  executed,  and  1st  and  2nd  defendants  deput^  to  collect  sub- 
scriptions. That  both  were  engaged  in  the  work  until  November  1869. 
That  under  the  terms  of  the  said  agreement  a  sum  of  Rupees  6,500  was 
due,  of  which  only  Rupees  2,019-14-0  were  credited  in  the  accounts  of  the 
pagoda.  That  1st  and  2nd  defendants,  when  required  to  account  for 
the  balance,  informed  the  plaintiffs  that  they  had  paid  to  the  3rd 
defendant,  the  then  manager  of  the  said  temple,  Rupees  5,330,  and  that 
only  Rupees  1,170  was  due  by  them.  The  present  suit  was  accordingly 
filed  against  the  defendants  for  the  sum  of  money  due  by  them. 
The  Court  of  first  instance  decreed  against  3rd  defendant  alone.  On 
appeal,  the  Civil  Judge  dismissed  the  suit  as  against  the  3rd  defendant 
on  the  ground  of  multifariousness,  he  having  been  sued  on  the  ground 
of  misappropriation,  while  the  cause  of  action  against  the  1st  defendant 
'  was  breach  of  contract.  Htldi  on  Special  Appeal,  that  the  suit  was  not 
multifarious.  That  the  3rd  defendant  was  properly  included  in  the 
suit  as  a  defendant  and  did  not  appear  to  have  biseu  prejudiced  in  his 
defence  by  the  course  of  the  proceieiaings. 

THIS  was  a  Special  Appeal  against  the  decision  of  J.  D.        1872. 
Gt)ldingham,  the  Civil  Judge  of  Madura^  in  Begalar  Ap-  5.  a.  No.  670 
peal  No.  42  of  1872,  reversing  the  Decree  of  the  Court  of  the     <>f^^^^'  , 
Principal  Sadr  Amin  of  Madura  in  Original  Suit  No.  176  of 
1869. 

The  plaintiffs,  as  members  of  the  Committee  appointed 
for  managing  the  affairs  of  the  Pagoda  of  Dundayudapany  at 
Palani,  sued  for  the.recovery  of  Eupees  4,480-2-0,  being  the 
balance  of  subscriptions  collected  by  the  Ist  and  2nd  defend- 
ants under  the  terms  of  a  karar  executed  by  the  1st  defendant 
and  another  on  the  27th  October  1865,  for  erecting  a  gopuramj 
or  tower,  at  the  entrance  of  the  said  pagoda.  The  .plaint 
alleged  that,  on  the  27th  October  1865,  the  1st  defendant  and 
another  named  Subbaya  Giirukal  undertook  to  travel  to 
different  parts  of  the  country  and  collect  subscriptions  for  the 
purpose  above   indicated,  paying  to  the  pagoda  a  sum  of 

'(a)    Present ;— Morgan,  C.  J,  and  Kindersleyj  J, 
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1872.  Rupees  180  a  montli  during  the  period  they  were  engaged  in 
8  A  No  570  *^®  ^otV,  irrespective  of  the  actual  collections ;  that  on  their 
0/1872.  executing  a  kadur  or  agreement  to  that  eflfect,  1st  defendant 
was  formally  deputed,  in  company  with  the  2nd  defendant^  to 
collect  subscriptions,  and  both  were  engaged  in  the  work  till 
November  1869;  that  under  the  terms  of  the  said  kai^i- 
mah  a  sum  of  6,500  Bupees  was  due  from  the  date  thereof  to 
November  1869,  of  which  only  Rupees  2,019-14-0  was  credited 
in  the  accounts  of  the  pagoda ;  that  the  1st  and  2nd  defend- 
ants on  being  required  to  account  for  the  balance,  infonned 
the  plaintiffs  that  they  had  paid  to  the  3rd  defendant,  the  then 
manager  of  the  said  temple,  sums  amounting  to  Rupees  5,830; 
that  only  1,170  Rupees  was  due  by  them  up  to  the  end  of 
November  1869,  and  that  the  Srd  defendant  having  Med  to 
account  for  the  difference  between  the  sums  paid  by  the  Ist 
defendant  and  the  amount  credited  in  the  accounts  of  the 
pagoda,  the  suit  was  filed  for  the  recovery  of  the  same,  as  well 
as  the  sum  of  Rupees  1,170  due  by  the  1st  and  2nd  defendants. 
The  1st  defendant  in  his  written  statement  denied  the 
correctness  of  the  plaint,  or  his  liability  to  pay  any  portion  of 
the  amount  claimed.  He  admitted  having  executed  the  kaiir 
referred  to  in  the  plaint  and  collected  subscriptions  &om 
different  parts  of  the  country,  but  declared  that  he  had  paid  to 
the  8rd  defendant,  on  different  dates,  sums  amounting  to  Rupees 
6,518-4*0,  and  obtained  from  him  receipts  for  the  same;  that 
the  8rd  defendant  alone  was  bound  to  account  for  the  said 
Rupees  5,513-4-0,  and  that  nothing  was  due  from  March  to 
November  1869,  as  no  journeys  were  undertaken  to  nose  snb< 
scriptions  during  those  months. 

The  2nd  defendant  did  not  appear. 

The  8rd  defendant  in  his  written  statement  pleaded  that 
the  plaintiffs  as  members  of  the  Committee  were  not  competent 
to  bring  this  suit ;  that  no  leave  had  been  obtained  by  them 
from  the  Civil  Court  authorizing  them  to  institute  this  suit  as 
required  by  Section  18^  Act  XX  of  1863 ;  that  the  plaintifEa' 
claim  was  barred  by  the  Act  of  Limitation ;  that  the  causes  of 
action  against  the  1st  and  2nd  defendants  and  the  Srd  de- 
fendant were  distinct^  and  should  not  have  been  included  in  the 
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Bi^e  suit :  that  the  pldnt  did  not  diadose  any  cause  of  jaction   _  ^^7^-  ^ 
against  the  3rd  defendant,  nor  i^e  date  when  it  accrued ;  that  s.A.  No.  670 
he  (3rd  defendant)  With  the  permission  of  the  plaintiffs  re-  — o/^?*^- — 
mitted  a  portion  of  ihe  amonnt  dne  by  the  Ist  defendant  under 
tibe  said  karar  and  entered  the  same  in  theaccomits  as  well  as 
in  the  karar  itself ;  that  the  karar  having  thus  been  modified, 
the  i^aintiffs  had  no  right  to  claim  the  sum  which  the  Ist  de« 
fendant  therein  engaged  to  pay. 

The  Principal  Sadr  Amin  held  iJiat  Section  28  of  the  Civil 
Procedure  Code,  which  was  relied  on  by  the  Srd  defendant's 
pleader,  did  not  prohibit  the  members  of  the  Pagoda  Com- 
mittee, who  were  invested  under  Section  12,  Act  XX  of  1863, 
with  the  powers  exercised  by  the  Board,  or  local  agent,  from 
filing  suits;  that  Section  18,  Act  XX, of  1863,  did  not  apply 
to  this  case,  as  the  Srd  defendant  was  no  longer  the  manager 
of  the  temple  ;  tiiat  the  plea  of  misjoinder  of  c^itlses  must  be 
overruled,  because  the  object  of  the  suit  was  to  compel  the 
defendants  to  account  for  sums  collected  by  1st  and  2nd 
defendants  and  those  received  by  the  Srd  defendant.  The 
Principal  Sadr  Amin  further  found  that  the  terms  of  the 
kar&m&mali  B  were  not  altered  subsequent  to  its  execution, 
and  that  no  part  of  the  amount  due  under  it  by  the  1st  de- 
fendant was  remitted  by  the  3rd  defendant  with  the  plaintiff^a 
permission ;  that  he  (3rd  defendant)  was  therefore  bound  to 
make  good  to  the  d^vast&nani  Rupees  3,318-2  as  shewn  b^ 
the  accotmts,  and  that  the  1st  and  2nd  defendants  were  ^ot 
bound  to  make  payments  for  the  period  in  which  they  did  not 
travel.  For  these  reasons  the  Principal  Sadr  Amin  adjudged 
the  ^rd  defendant  to  pay  to  the  plaintiffs,  for  and  on  account 
of  the  said  pagoda,  the  sum  of  Rupees  3,318-2,  with  pro- 
portionate costs  and  interest  from  date  of  decree  to  the  date  of 
payment  at  6  per  cent,  per  annum  ;  rejected  the  rest  of  the 
plaintiffs'  claim,  and  relieved  the  1st  and  2nd  defendants  from 
liability^  charging  plaintiffs  with  their  costs. 

From  this  decree  the  3rd  defendant  appealed. 

The  Civil  Judge  delivered  the  following  judgment—- 

"  In  this  case  there  has  been  a  complete  misjoinder  of  the 
causes  of  action.    The  plaint  is  professedly  brought  upon  a 

17 
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1872.       kar&mamah  executed  by  the  1st  and  2nd  defbndaats  to  the  Srd 

,8.  A.  Jt^o.  5 jo  defendant,  tbe  late  manager  of  the  i^alm  d^rast&nam,  and  the 

<^/^^^^'      relief  asked  for  is  that  the  smndne  nnd^  the  said  kar&rn&mah 

may  be  recovered  either  Srom  the  let  and  2nd  defendants^  or 
from  the  Srd  defendfuit,  on  the  gionnd  that  if  Ist  and  2nd  de- 
fendants' statement  that  tiiey  paid  the  money  to  3rd  defendant 
be  time,  the  Srd  defendant  is  answerable  to  the  pagoda^  It  is  qnite 
clear  that  the  conrse  adopted  by  the  Court  below  was  irregokr. 
The  Judge  should  have  asked  plaintiffs — ^Do  you  claim  from  Ist 
and  2nd  defendants  on  the  ground  of  their  breach  of  contract,  or 
do  you  sue  Srd  defendant  on  the  ground  of  misfeasance  T — ^For 
there  is  clearly  no  community  of  interest  between  these  several 
defendants.  The  Principal  Sadr  Amin  has  found  that  the  Ist 
and  2nd  defendants  have  discharged  all  the  sums  due  by  them^ 
and  has  saddled  the  Srd  drfendant  with  the  amounts  The  Srd 
defendant  appeals  on  the  ground  that  he  has  been  materially 
prejudiced  by  the  action  of  the  Court  below,  that  he  should  be 
called  upon  to  meet  the  evidence  adduced  by  plaintiffs  and  not 
that  adduced  by  his  co*-defendants,  with  whom,  as  I  said  beforei 
he  has  no  community  of  interests  I  concur  in  this  objection, 
which  I  notice  was  started  in  the  Court  below,  for  if  you  strike 
at  1st  defendant's  statement  that  he  and  2nd  defendant  paid 
the  money  to  the  Srd  defendant,  and  the  evidence  adduced  by 
them  in  Bupport  of  their  defence,  there  is  nothing  to  show  that 
Srd  defendant  failed  in  carrying  this  sum  to  account,  and  that 
he  is  liable  for  his  misfeasance.  The  case  must,  therefore,  be 
taken  as  a  suit  brought,  as  alleged  in  the  plaint,  upon  the 
karam&mab,for  sums  due  under  it  by  the  1st  and2nddefendant8. 
The  1st  and  2nd  defendants  have  been  relieved  Seam  liabilify 
by  the  decree  of  the  Court  below  on  the  ground  of  ;their  having 
discharged  their  debt  to  the  institution,  and  as  there  is  no  cross 
appeal  against  this  decree,  it  follows  that  there  i9  an  end  of  this 
contenticm,  and  it  is  unnecessary  for  me  to  consider  whether 
the  agreement  constitutes  a  valid  obligation  or  not.  With 
respect  to  any  act  of  misfeasance  on  the  part  of  Srd  defendant, 
it  must  be  adjudicated  upon  in  a  separate  action,  as  the  grounds 
of  complaint  and  injury  sustained  are  totally  different,  and  for 
this  reason  the  decree  of  the  Lower  Court  passed  against  him 
is  reversed,  the  plaintiffs  paying  all  costs  of  suit^  without  pre- 
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jadioe  to  their  right  to  aue  him  again  on  a  plaint  properly       1872. 
prepared,  setting  forth  the  troe  gronnda  of  action/'  8^  A,  No  576 

The  2nd  plaintiff  specially  appealed  on  the  grounds  : —     ■  o/-'872. — 
I,    There  was  a  complete  cause  of  action  against  3rd  de- 
fendant as  set  oat  in  the  pleadings. 
IL    There  was  no  misjoinder. 

m.  The  decree  of  the  original  Cburt  completely  decided 
all  points  in  iasne  between  the  parties^, 

IV.  The  3rd  defendant  was  in  no  way  prejudiced,  for  all 
his  evidence  was  heard  and  he  had  no  more  to  offer. 

Johnstone  for  the  special  appellant,  the  2nd  plaintiff,  con- 
tended that  the  suit  was  not  multifarious :  there  was  a  com- 
plete cause  of  action  for  account  against  all  three  defendants. 
He  cited  Pwrr  v.  The  Attorney  General,  8  CI.  &  F^  409,  and 
Mcmners  y.  Bowley,  10  Sim.  470,  which  latter  case,  he  sub- 
mitted, was  on  all  fours  with  the  present.  He  farther  con- 
tended that  there  was  nothing  in  the  Civil  Procedure  Code 
preventing  such'a  suit  being  brought. 

Hwndley  for  the  special  respondent,  the  3rd  defendant, 
contended  that  the  English  eases  cited  did  not  apply.  This 
case  is  governed  by  the  Civil  Procedure  Code,  the  8th  Sec- 
tion of  which  is  the  only  one  enabling  different  causes  of 
action  to  be  joined^  It,  however,  applies  only  to  causes  of 
action  hy  amd  against  the  same  parties,  which  implies  that 
causes  of  action  against  different  parties  cannot  be  joined^ 

Johnstone  replied.  v 

The  Court  delivered  the  following 

Jtmamnrr  : — ^The  Civil  Judge  has  dismissed  this  suit 
as  against  the  3rd  defendant  on  the  ground  of  multifariousness, 
the  8rd  defendant  having  been  sued  on  the  ground  of  mis- 
appropriation, while  the  cause  of  action  against  the  Ist  de- 
fendant was  breach  of  contract. 

We  find,  however,  that  the  plaintiffs  in  substance  sued  for 
an  account  of  a  certain  fund,  of  which  a  part  hod  admittedly 
been  paid  into  the  hands  of  the  3rd  defendant,  and,  as  he  was 
evidently  interested  in  the  question  how  much  had  been  paid 
to  him  by  the  other  defendants,  we  think  that  he  was  pro- 
perly included  in  the  suit  as  a  defendant,  and  we  fail  to  see 
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1872.       that  he  was  prejudiced  b^  the  coarse  of  the  proceedings^  in 
s  A  No  670  which  he  appears  to  have  had  amjJe  opportunity  of  proving 
'-f^^^^'^'     his  case. 

We  must^  therefore^  reverse  the  decree  passed  by  the  Civil 
Judge,  and  remand  the  appeal  for  decision  on  the  merits. 

The  Civil  Judge  in  his  final  decree  will  make  provision 
for  the  payment  of  the  costs  hitherto  incurred. 

Appeal  allowed^ 


^ginal  ^itrt^iction.   (a> 

Original  Suit  No.  262  o/1872. 

MuLLA  Jaffabji'  Tyeb  Ali  Saib 

against 
Yacali  Ea'das  Bi'  and  others. 

A  Commissariat  Officer  named  Mackellar  had  a  bntler  named 
Lfilah  Miyahi  who  was  employed  to  put  forward  with  the  moiney  of 
Mackellar,  or  his  own,  various  large  contracts.  Two  accounts  were 
opened  in  several  houses  of  agency  in  the  names  of  Mackellar  and  L41ah 
Miyah.  To  secure  himself  Madcellar  caused  L41ah  Miyah  to  execute 
a  will  leaving  his  whole  estate  to  Mackellar.  Testator  and  legatee 
perished  together  in  the  Pertia  steamship,  in  18S4.  The  Administra- 
tor General  of  Madras  administered  to  Lalah  Miyah's  estate,  but  the 
personal  representatives  of  Mackellar  contested  toe  right  of  the  Admi- 
nistrator  General  to  pay  over  the  fund  to  those  of  L&lah  Miyah.  The 
result  was  that  L&lah  Miyah's  representatives,  the  present  defendants^ 
-were  driven  to  a  suit  to  establish  their  righta  Not  havii]^  fimds  to  pro-^ 
secute  that  suit,  L&lah  Miyah's  representatives  were  recommended  by 
their  attorney,  O,  to  apply  to  one  Jaffarjf  Tyeb  AH  (the  present  plain- 
tiff) who  was  also  a  client  of  C's,  for  the  necessary  funds.  Jaffarji 
consented  to  advance  money  for  the  purposes  of  the  suit  and  on  the 
28th  July  1869  a  so-called  Deed  of  mortgage,  drawn  up  by  C,  was  eze^ 
cuted  between  the  present  defendants  as  mortgagors  and  the  plaintiff, 
Jaffarji,  as  mortgagee,  whereby  in  consideration  of  an  advance  of  the 
sum  of  Rupees  5,000  (the  receipt  of  1800  Rupees  of  which  was  by  the 
instrument  acknowledged)  to  be  made  by  Jaffarjf  to  such  attorney  as 
he  should  si9lect,  before  the  31st  of  December  1809,  the  defendants 
mortgaged  every  thing  to  which  they  might  be  entitled  or  recover  by 
suit,  the  mortgage  to  be  defeasible  on  payment  of  50  per  cent,  of  what 
they  might  recover  by  suit,  and  a  further  50  per  oentr  upon  all  te  which 
they  might  be  entitled  as  the  persons  entitled  to  LAah  Miyah's  estate. 
They  also  covenanted  to  rep^  the  money  lent  with  interest.  The  pre- 
sent defendants  succeeded  in  their  suit  u^ainst  the  representatives  of 
Lilah  Mivah,  and  this  suit  was  bit>ught  by  Jaffarif  to  recover  a  com- 
inission  of  50  percent  on  the  sum  recovered,  and  tne  sums  advanoed, 
with  interest.  Defendants  denied  that  plaintiff  had  fulfilled  his  part 
of  the  agreement  and  alleged  that  in  consequenbe  of  his  n^leottpg  to 
supply  funds  they  had  been  compelled  to  borrow  of  a  third  party. 
They  also  pleaded  that  the  agreement  was  void  for  champerty  and 
maintenanoe.  Held  that  by  the  Law  of  EnslMid)  which  prevailed  in  the 
present  suit,  this  contract  was  clearly  voiG^  being  contrary  to  the  plain 
jproV^ision  of  the  Common  and  Statute  Law  against  maintenance^  andtha% 

(tf)    Present  :— Holloway,  J. 
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it  iroa  also  void  aa  being  contrary  to  public  policy.  The  Court  fiirther 
found  that  the  plaintiff  had  fiuled  to  fulfil  his  part  of  the  contract,  but 
allowed  him  to  recover  the  sum  really  advanced  by  him|  viz,,  Rupees 
2,200,  with  interest. 

TN  this  suit  the  relief  sought  by  the  plaintiff  was : — Payment       ia72. 
■'■of  Eupees  6^295-1-0  principal  and  interest  due  for  moneys  oTXl^oTS 
lent  by  plaintiff  for  the  use  of  the  defendants  :  further  interest     <>/lfi7^. 
at  12  per  cent,  per  annum,  from  the  16th  April  1872  nntil 
payment^  on  the  sum  of  Rupees  2,100,  part  of  the  said  sum 
of  Rupees  6,295-1-0:  payment  of  the'sum  of  Rupees  18,722-7*2 
due  by  defendants  to  plaintiff  for  commission  at  50  per  cent^ 
on  the  sum  of  Rupees  37,444-14-5  (less  costs  decreed  to  the 
defendants  in  Original  Suit  No.  508  of  1867,  hereinafter  men- 
tioned) being  the  amount  due  by  the  terms  of  a  certain  inden- 
ture  of  mortgage  made  by  defendants  in  &vor  of  plaintiff  and 
dated  28th  July  1869  :  that  an  account  be  taken,  if  necessary, 
of  the  sums  realized  or  to  be  realized  under  the  decree  in  the 
said  O.  S.  No.  508  of  1867 :  that  an  mjunction  do  issue  res- 
training defendants  or  their  attorneys  from  receiving  from  the 
Administrator  General  of  Madras  and  as  such  the  administra- 
tor of  the  estate  of  Lalah  Miyah  deceased,  the  defendant  in 
the  said  Original  Suit  No.  508  of  1867, 'or  any  other  person 
liable  to  pay  the  same,  any  sum"*  or  sums  of  money  payable 
under  the  decree  in  the  said  Original  Suit  No.  508  of  1867 : 
that  a  receiver  be  appointed  to  collect  such  monies :  that  the 
plaintiff  be  declared  to  have  a  charge  upon  such  monies  and 
that  his  claims  be  directed  to  be  paid  before  any  of  the  claims 
of  the  defendants^:  costs  and  further  relief. 

The  subject  of  the  plaintiff's  claim  was  as  follows : — 

The  defendants  were  the  only  legal  heirs  and  represen- 
tatives of  one  L&lah  Miyah  deceased,  who  was  a  contractor 
and  who  was  lost  on  board  the  steamship  Persia,  which 
foundered  at  sea  during  the  cyclone  of  October  1864.  L&lah 
Miyah  by  his  will,  dated  20th  October  1862,  appointed  one 
Major  Mackellar  his  executor  and  universal  legatee,  who  was 
also  lost  in  the  Persia  during  the  said  cyolone.  The  Administra- 
tor General  of  Madras  obtained  administration  with  will 
annexed  to  the  estate  of  L&lah  Miyah  on  or  about  the  1 7th 
May  1867,  and  as  such  administrator  received  sums  of  money 
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1872.  due  to  the  estate  of  L&lah  Miyah  amounting  to  Bupees  34,800 
"6.  s,  A'o.  262  ui  Goyemment  Securities  and  Bupees  2,644-14-5  in  cash, 
0/1878.  Qp  thereabouts.  Major  Mackellar  by  his  wiQ  appointed  the 
members  of  the  firm  of  Binny  &  Co.  of  Madras,  merchants 
and  agents,  his  executors.  Messrs.  Binny  &  Co.,  as  sach 
executors,  claimed  the  aforesaid  moniea  as  executors  of  Lalah 
Miyah  on  two  grounds. — ^Firstly  that  Major  Mackellar  was 
universal  legatee  under  the  will  of  L&lah  Miyah,  and  secondly 
that  L&lah  Miyah  was  the  butler  of  Major  Mackellar  and  that 
all  monies  made  by  L&lah  Miyah  were  in  fact  the  monies  of 
Major  Mackellar,  who,  not  being  able  to  trade  in  his  own 
name,  as  being  in  Gbvemment  employ,  traded  in  the  name  of 
L4lah  Miyah.  Defendants,  the  personal  representatiyes  cl 
L41ah  Miyah,  haying  no  money  and  being'^therefore  unable 
to  bring  a  suit  to  establish  their  right  to  his  estate^  applied 
to  the  plaintiff  to  advance  them  moneys  and  to  aid  and  assist 
them  in  the  prosecution  of  such  suit.  The  plaintiff  agreed  to 
do  so  and  on  the  28th  July  1869  a  registered  agreement  or 
Indenture  of  Mortgage  {hereafter  set  out)  was  made  between 
plaintiff  and  defendants* 

Thereupon  the  defendants  instituted  Original  Suit  No.  508 
of  1867  against  the  Administrator  Greneral  and  the  Executors 
of  Major  Mackellar,  and,  on  the  16th  February  1872,  obtained 
a  decree  against  the  said  Administrator  General  for  the  pay- 
ment to  them,  as  the  representatiyes  of  L^ah  Miyah,  of  the 
money  in  his  hands  to  the  credit  of  the  estate,  after  deducting 
his  costs  thereout.  By  such  decree  the  Executors  of  Major 
Mackellar  were  ordered  to  pay  the  costs  of  the  suit.  The 
plaintiff  adyanced  the  sums  of  money  mentioned  in  the 
particulars  at  foot  on  account  of  the  said  suit  and  aided  the 
defendants  in  the  conduct  of  it,  and  plaintiff  insisted  that  there 
was  due  to  him,  oyer  and  above  the  sums  so  lent  with 
interest,  a  commission  of  50  per  cent  on  the  sum  decreed  to 
defendants,  as  provided  in  the  registered  agreement  (6). 
The  cause  of  action  was  the  breach  by  the  defendants  of  the 
terms  of  the  Indenture  before  mentioned  and  accrued  on  the 
16th  March  1872. 

The  particulars  were  as  follows  :— 
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1869  Bs.    As.  P.       1872. 

July  28.    To  amonnt  advanced  by  the  plaintiff  O.  &  i^o."  262 

and  admitted  by  the  defendants  to  ^/  ^^^*- 

have  been  received  by  them  from 
the  plaintiff  as  per  terms  of  the 
herein«>before  mentioned  Indent 
tore ^ 1,800    0    0 

Oct.  15.    To    amonnt  advanced    in    Original 

Snit  No.  508  of  1867 500    0    0 

1870 
Dec.  4.     To  do  do  do      ...    2,800    0    0 

5,100    0    0 

To  interest  at  12  per  cent  onBnpees 
1,800  firom  28th  July  1869  to  15th 
April  1872 586  12    9    - 

To  interest  at  12  per  cent  on  Bapees 
500  from  15th  October  1869  to 
15th  April  1872 150    0    0 

To  interest  at  12  per  cent  for  Bapees 
2^800  from  4th  December  1870  to 
15th  April  1872 458    4    8 

6,295     1    0 

Amount  of  plaintiff's  commission  as 

above 18,722    7    2 

Total  amount  due. ..  25,01 7    8    2 

Defendants  in  their  written  statement  said  that  1st  and 
4th  defendants  were  GosIia  women  and  transacted  all  busi- 
ness through  the  8rd  defendant,  husband  (^  the  4th  defendant 
and  son-in-law  of  the  1st.  That  in  the  year  1867  defendants 
wished  to  sue  to  establish  th^  right  to  the  estate  of  L&lah 
Miyah,  but  not  having  funds  tibey  applied  to  one  Devarijolui 
who  agreed  to  lend  them  money  for  ihe  conduct  of  the  suit. 
Accordingly  in  November  1867  they  filed  the  plaint  in 
Original  Suit  No.  508  of  1867  and  Devarajulu  paid  Bupees 
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1872.       260  to  third  defendant^  who  paid  same  to  Mr.  Carr,  an 
omvoTiel  attorney  of  the  High  Cdurt,  as  the  attorney  for  the  plaintin 
.  ^/  ^^^^-      in  the  said  suit.     Devarajulu  died  in    1 868  and  the  3rd 
drfendantj  on  the  recommendation  of  Mr.  Carr,  applied  to 
plaintiff  to  advance  the  necessary  funds.     Plaintiff  agreed  to 
do  so  and  in  July  1868  informed  3rd  defendant  that  he  had 
paid  Mr.  Carr  Bupe^  1,000  on  account  of  the  said  suit^  and 
asked  him  and  the  other  defendants  to  execute  a  deed  secur^ 
ing  repayment  of  all  adyances  made.      Some  time  in  July 
1869  a  deed  was  brought  to  the  Ist^  2nd  and  4th  defendants, 
who  were  in  a  bandy  in  the  street,  and  they  were  requested  to 
sigpa  same.    The  contents  were  not  clearly  explained  to  them. 
They  were  also  required  to  sign  a  receipt  at  the  bottom  of  the 
deed  for  Rupees  1,800,  which  they  declined  to  do  as  they  had 
not  received  same,  or  any  part  thereof,  and  although  plaintiff 
informed  them  thai;  he  had  {^aid  Mr.  Carr  Rupees  1,000  for 
the  conduct  of  the  said  Suit  No.  508  of  1867,  yet  he  had  not 
in  any  way  proved  the  payment  thereof.    As  plaintiff  did  not 
pay  defendants  any  part  of  the  said  sum  of  Rupees  1,800,  3rd 
drfendant,  in  August  1869,  instructed  Mr.  Carr  to  demand 
payment  thereof.     Mr.   Carr  thereupon  wrote  to  plaintiff 
demanding  payment  of  Rupees  621  as  the  balance  of  the 
Rupees  1,800,  giving  credit  for  Rupees  1,000  and  also^  by 
mistake,  for  Rupees  179  paid  by  plaintiff  to  defendants  and 
for  which  they  had  given  him  a  promissory  note.    Defendants 
admitted  the  payment  to  Mr.  Carr,  on  15th  October,   of 
Rupees  500,  part  of  the  said  sum  of  Rupees  621,  but  alleged 
that  it  had  never  reached  their  hands  and  that  plaintiff  had 
never  paid  the  balance  thereof  to  Mr.  Carr  or  themselves. 
They  denied  that  the  covenant  in  the  deed  of  28th  July  1869 
had  been  performed,  by  which  plaintiff  covenanted  with  the 
defendants  that  he  would,  whenever  required  by  them,  pay  in 
the  conduct  <^  the  said  suit  to  such  attorney  as  should  be 
employed  such  sum  or  sums  of  money  as,  together  with  Hie 
said  sum  of  Rupees  1,800,  should  not  exceed  in  the  whole  the 
sum  of  Rupees  5>000,  on  or  b^orethe  81st  December  1869,  or 
that  the  sums  mentioned  in  the  plaintiff's  particulars   oH 
demand  were  advanced  to  them  or  on  their  behalf,  or  that  the 
plaintiff  aided  them  in  the  conduct  of  the  said  suit.    Defend- 
ants further  said  that  they  and  the  said  Mr.  Carr  frequently 
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applied  to  the  plaintiff  during  1870  and  1871  for  further  ad-  ^^72. 
vances  on  account  of  the  said  Original  Suit  No.  508  of  1867,  o.  s.  No.  268 
and  on  lie  14th  February  1871  the  defendants,  being  inform-  9f^^72. — 
ed  by  the  said  Mr.  Caw*  that  the  necessary  funds  were  not 
being  supplied,  gave  him  notice  not  to  receive  any  further 
moneys  from  the  defendant,  as  one  Subbraya  Chetti  would 
advance  all  sums  necessary  for  the  continuation  of  the  suit. 
Since  that  date  the  said  Subbraya  Chettr  made  all  the  neces- 
sary advances  to  the  extent  of  Rupees  3,500,  on  the  repeated 
requests  of  Mr.  Garr«  Defendants  further  said  that  the  costs 
in  Original  Suit  No.  508  of  1867  had  been  taxed,  and  the  amount 
certified  as  between  party  and  party  amounted  to  Rupees 
3/394-1 0-0,  and  as  between  attorney  and  client  to  Rupees  4,300^ 
or  thereabouts.  That  on  14th  May  1872  the  defendants  in 
Original  Suit  No.  508  of  1S67  remitted  through  their  attomies 
to  Mr.  Carr  as  attorney  for  the  plaintiff  the  said  amount  of 
the  taxed  costs  as  between  party  and  party.  That  plaintiff  did 
not  at  any  time  furnish  defendants  with  an  account  of  the 
monies  alleged  to  have  been  paid  by  him  on  their  account^  or 
produce  any  vouchers  in  support  of  such  alleged  payments,  nor 
did  he  make  any  demand  upon  them  in  respect  of  the  sums 
claimed  in  the  suit. 

The  defendants  further  submitted  that  no  provision  was 
made  in  the  deed  of  July  1869  for  interest  further  than  up 
to  the  31  st  December  1869.  That  the  action  was  premature 
inasmuch  as  the  decree  in  Original  Suit  No.  508  of  1867  had 
not  been  issued.  That  plaintiff  could  not  recover  on  the  deed 
of  July  1 869  as  the  consideration  had  failed.  That  as  the  whole 
costs  incurred  by  the  defendants  as  plaintiff  in  Original  Suit 
No.  508  of  1867,  and  as  taxed  between  attorney  and  client,  only 
amounted  to  Rs.  4,300^  and  as  they  had  to  obtain  advances 
from  the  said  Subbraya  Chetti,  over  and  above  what  (if  any) 
had  been  paid  by  the  plaintiff  herein^  to  the  extent  of  Rs. 
3j500,  the  plaintiff  did  not  exercise  due  care  and  attention  in 
the  payment  of  the  said  advances  to  the  said  Mr.  Carr  as  it 
was  incumbent  on  him  .to  do,  and  that  the  loss  and  damage 
which  defendants  sustained  by  reason  of  such  want  of  due  care 
should  be  set  off  against  the  amount,  if  any^  found  to  be  due 
to  plaintiff.    That  the  said  deed  of  July  1869  was  obtained 

18 
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dJ^'  is    ^^^^  defendants  by  fraud  and  misrepresentation^  and  thai;  tke 
0,  s.  /Vo.  262  pontents  thereof  were  not  fully  explained  to  them.    That  the 

^  ^^^^- said  deed  was  void  on  the  ground  of  champerty,  being  againBt 

the  principles  of  good  policy  and  jjistice  and  tending  to 
promote  litigation  in  which  the  plaintiff  had  no  personal 
interest.  That  it  was  unnecessary  for  plaintiff  to  bring  this 
suit,  as  the  deed  of  July  1869  gave  him  ample  powers  of 
repaying  himself  and  that  the  suit  should  be  dismissed. 

The  following  issues  were  settled. 

1 .  Whether  by  plaintiff's  non-performance  of  his  stipu- 

lations according  to  the  agreement,  the  defendants 
are  discharged  from  their  obligation  under  it  f 

2.  Whether  it  is  voidable  and  ought  to  be  avoided  on 

ground  of  misrepresentation  ? 

8.     Whether  it  is  void  on  ground  of  champerty  ? 

4.  Whether  this  suit  is  brought  before  the  proper  time  f 

5.  Whether  even  if  the  agreement  is  void  the  plaintiff 

is  entitled  to  recover  the  monies  advanced,  and 
how  much  ? 

The  Document  B,  before  alluded  to,  was  to  the  following 
effect : — 

This  Indskttjbe  is  made  the  28th  day  of  July  1869, 
Between  K&isr  Bee  a  Muhammadat  widow,  Muhammad 
Yakiib  a  Muhammadan  inhabitant  without  employ,  Mnham- 
tnad  Yakiib  a  Muhammadan  merchant  and  Zynab  Bee  his  wife 
now  respectively  residing  at  No.  20  in  Dasudfn  Khan's 
Bahadur  street  at  Triplicane  within  the  local  limits  of  Madias 
(hereinafter  called  "  the  Mortgagors'^  of  the  one  part,  and 
Mulla  Jaffarji  Tyeb  Ah  Saib  of  Madras,  merchant,  and  rend- 
ing at  Moor  street  in  the  Black  Town  of  Madras  (hereinafter 
called  ''the  Mortgagee'')  of  the  other  part :  Whibbas  the 
mortgagors  have  some  time  since  instituted  a  suit  in  Her 
Majesty's  High  Court  of  Judicature  at  Madias  (Original  Suit 
No.  508  of  1867)  againat  the  Administrator  General  of  Madras 
and  as  such  the  Administrator  of  the  estate  and  effects  of 
JJiaii  Miyah  late  a  contractor,  but  now  deceased,  and  Clement 
Sin^son  the  EzeOutor  witii  Probate  of  the  last  will  of  John 
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Pafcriok  Neil  Donald  ICackellarj  late  a  Major  in  tlie  Madias       1872. 
Staff  Oorps  and  Assistant  Commissary  General  on  the  Madras  ^fTl^oTsi^ 
estabUshment^  but  now  deceased^  for  the  recovery  of  the  shares      0/I872. 
of  the  mortgagors  in  the  property^  estate  and  effects  of  the 
said  L4lah  Miyah  deceased^  as  in  the  plaint  in  the  said  suit 
mentioned:  And  whereas  the  mortgagors  have  applied  to 
the  mortgagee  to  aid  and  assist  them  in  the  conduct  of  the 
said  suit  and  to  advimce  to  them  such  sums  of  money  as  they 
the  mortgagors  may  require  for  the  purpose  of  enabling  them 
to  carry  on  the  said  suit^  and  to  defray  the  necessary  expenses 
thereof:  akd  whibbsas  at  the  said  request  of  the  mortgagors 
the  mortgagee  has  some  time  immediately  before  the  execu- 
tion of  these  presents]  advanced  and  lent  to  the  mortgagors 
the  sum  of  Rupees  1^800^  and  has  agreed  to  advance  to  th0 
mortgagors  such  further  advances  and  sums  of  money  as 
together  with  and  including^the  said  advance  of  Rupees  1,800 
shall  not  exceed  the  sum  of  Rupees  5^000^  upon  having  the 
repayment  thereof  with   interest  as  hereinafter  mentioned 
secured  in  manner  hereinafter  appearing  :  Now  this  Indsn- 
TUBB  wiTHESSBTH^  that  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  sum  of  Rupees  1,800  sometime  imme- 
diately preceding  the  execution  of  these  presents  paid  by  the 
mortgagee  to  the  mortgagors  (the  receipt  whereof  the  mort- 
gagors do  and  each  of  them  doth  hereby  acknowledge)  and 
also  in  consideration  of  the  covenant  on  the  part  of  the  mortga- 
gee hereinafter  contained,  they  the  mortgagors  do  and  each  of 
them  doth  hereby  foif  himself  and  herself,  his  and  her  heirs, 
executors,  administrators  and  representatives,  covenant  with 
the  mortgagee,  his  executors,  administrators  and  representa- 
tivesj  that  they,  or  some  or  one  of  them,  their,  or  some  or  one  of 
ibeir  heirs,  (^.)  wiU  pay  unto  the  mortgagee,  (^.)  the  sum  of 
Bopees  l^^OO,  on  the  81st  day  of  December  1869,  with  interest 
thereon  in  the  meantime  at  the  rate  of  12  Rupees  per  cent, 
pcpr  annum  without  %ny  deduction^  and  will  also  on  the  saifi 
Slst  day  of  December  1869  pay  to  Inm,  or  tbem,  such  other 
moniea  as  shall  be  adyonf^  by  him  or  them  to  or  on  acoouiit 
of  the  mortgpigpvy,  or  ap^shall  or  may  become  due  to  the.mopt- 
.gagee,  (^0  by  the  mortgagors,  together  with  interest  thereon 
reapectirely  f^tthe  xate  aforesaid  from  the  time  or  times  of  the 
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^^7^'  o  same  being  advanced  or  becoming  due  without  any  deduction, 
0.  S,  No,  262  ^^^  Bnail  and  will  also  pay  to  the  mortgagee,  (^'^O  withm  one 
^f^^'^^'  Calendar  month  after  the  decree  of  the  said  High  Court  at 
Madras,  or  within  one  week  after  a  compromise  or  settlement 
of  the  said  suit,  a  commission  at  the  rate  of  Rupees  50  per  cent, 
on  the  sum  or  sums  of  money,  being  the  amount  of  the  value  d 
the  property  and  money  which  shall  or  may  be  decreed  to  the 
mortgagors,  or  any  or  either  of  them,  by  the  said  High  Court 
at  Madras,  or  awarded  to  them  or  any  or  either  of  them  on  such 
compromise  or  settlement,  and  a  like  commission  of  Bupees  50 
per  cent,  on  the  sum  or  sums  of  money,  being  the  amount  or 
value  of  the  property  and  money  which  shall  or  may  be  paid 
or  payable  to  the  mortg^ors,  or  any  or  either  of  them,  as  the 
parties  or  party  rightly  entitled  to  the  property,  estate  and 
effects  of  the  said  L41ah  Miyah  deceased,  of  what  nature  or  kind 
soever,  and  wheresoever  the  same  may  be,  after  deducting  from 
the  amount  of  the  value  of  the  said  money  and  property  the 
amount  of  costs  incurred  in  the  said  suit :  akd  this  indsntube 
▲ISO  WITKBSSITH,  that  in  consideration  of  the  premises  they 
the  mortgagors  do,  and  each  of  them  doth  hereby  convey, 
release  and  confirm  unto  the  mortgagee,  his  heirs  and  assigns, 
all  such  part  and  parts  of  the  said  property  as  by  the  decree  to 
be  made  in  the  said  suit,  or  upon  a  compromise  or  settlement, 
may  be  declared  or  awarded  to  be  the  property  of  the  mortgar 
gors  or  any  or  either  of  them,  and  all  such  part  and  parts  of 
the  property  and  effects  of  the  said  Lilah  Miyah  deceased, 
wherever  same  may  be,  which  shall  be  payable  to  the  mortga- 
gors as  the  parties  or  party  rightly  entitled  thereto,  and  shall  be 
of  freehold  tenure,  together  with  all  rights,  privileges,  ease- 
ments and  appurtenances  whatsoever,  to  the  said  hereditaments 
or  any  part  thereof  held,  used,  or  enjoyed,  or  reputed  as  part 
thereof,  or  appurtenant  thereto,  and  all  the  estate  and  interest 
of  the  mortgagors,  or  any  or  either  of  them,  in  the  said  pre- 
mises, to  hold  the  said  premises  unto  and  to  the  use  of  the 
mortgagee,  his  heir  and  assigns :  akd  this  Indsktubs  also 
wiTNXSSBTH,  that  in  further  pursuance  of  the  said  agreement 
and  in  consideration  of  the  premises  they  the  mortgagors  do, 
and  each  of  them  doth  hereby  assign  and  make  over  unto  the 
mortgagee,  (^.)  all  such  part  and  parts  of  the  said  property 


MULLA  JAFFARJI'  TYEB  ALI  SAIB  V.  YACALI  KA'DAR  Bl'.  1 37 

as  by  ihe  decree  to  be  made  in  Uie  said  suit,  or  upon  a  com-  1-^72. 
promise  or  settlement  thereof^  may  be  declchred  or  awarded  to  '^~j0^7~262 
be  the  property  of  the  mortgagees^  or  any  or  either  of  them,  of  i%7^. 
and  all  such  part  and  parts  of  the  property,  estate  and  effects 
of  the  said  L41ah  Miyah  deceased,  wheresoever  the  same  may 
be,  which  shall  be  payable  to  the  mortgagors  as  the  parties  or 
party  rightly  entitled  thereto,  and  shall  consist  of  money, 
jewels,  securities  for  money  debts,  judgments  and  other  per- 
sonal property,  and  all  the  estate,  right,  title,  interest  and 
demand  whatsoever,  both  at  Law  and  in  Equity,  of  them  the 
mortgagors,  or  any  or  either  of  them,  in  and  to  the  said  pro- 
perty, and  all  benefit  and  advantage  whatsoever  to  be  derived 
therefrom,  and  which  shall  or  may  at  any  time  hereafter  be 
obtained  by  reason  of  any  decree  which  may  be  made  in 
favour  of  the  mortgagors  or  any  or  either  of  them,  in  the  said 
suit,  or  upon  any  compromise  or  settlement  thereof,or  otherwise 
as  aforesaid:  To  have,  hold,  receive  and  take  the  same  unto 
the  mortgagee  (^.) :  Pbovidid  always  that  if  the  mortgagors^ 
or  some  or  one  of  them,  their,  or  some  or  one  of  their  heirs, 
(^.)  shall  pay  to  the  mortgagee,  (^c.)  the  said  sum  of  Rupees 
1,800,  and  interest  at  the  rate  aforesaid,  on  the  said  31st  day  of 
December  1869,  without  any  deduction,  and  shall  also,  on  the 
said  81st  day  of  December  1869,  pay  to  him,  or  them,  such 
other  monies  as  shall  be  advanced  by  him,  or  them,  to  or  on 
account  of  the  mortgagors,  or  shall  or  may  become  due  to  him 
or  them  by  the  mortgagors,  or  any  or  either  of  them,  their,  or 
any  or  either  of  their  executors,  administrators,  or  representa- 
tives, with  interest  thereon  respectively  at  the  rate  aforesaid, 
together  with  the  said  commission  of  Rupees  50  per  cent,  on 
the  value  and  amount  of  all  monies  and  property  which  shall 
or  may  be  recovered  or  received  by  the  mortgagors,  or  any  or 
either  of  them,  their,  or  any  or  either  of  their  executors,  adminis- 
trators, or  representatives,  under  the  decree  or  under  a 
compromise  in  the  said  suit,  and  also  a  like  commission 
of  Rupees  50  per  cent,  on  the  value  or  amount  of  the  property 
and  money  which  shall  or  may  be  payable  to  the  mortgagors, 
or  any  or  either  of  them,  as  the  parties  or  party  entitled  to  the 
property,  estate  and  effects  of  the  said  L41ah  Miyah  deceased, 
of  what  nature  or  kind  soever  and  wheresoever  the  same  may 
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1879.       be^  without  any  deduction^  then  the  mortgagee  his  heirs^  (^o.) 

o.  ^  No.  262  ^^  **  *"*y  *^"^®  thereaflber,  upon  the  request  and  at  the  cost 
qfiS7Z'     of  the  mortgagorSi  or  the  survivors  or  survivor  of  them,  or  tik$ 
heirs,  (^c)  of  such  survivor,  their  or  his  assigns,  reoonvey  and 
assign  the  said  premises  respectively  to  the  mortgagors,  their 
executors,  (^c.)  or  as  they  he  or  she  shall  direct :  Aim  it  is 
hereby  declared  that  the  mortgagee  or  his  heirs,  (^c.)  may  at 
any  time  or  times  after  the  said  31st  day  of  December  1869, 
or  after  any  default  on  the  part  of  the  mortgagors,  or  any  or 
either  of  them,  their,  or  any  or  either  of  their  executors,  ad- 
ministrators, or  representatives,  in  observing  all  or  any  of  the 
covenants  and  provisions  on  their,  or  his  or  her  part,  herein- 
before contained,  without  any  further  consent  on  the  part  of 
the  mortgagors,  their  heirs,  (^o.)  sell  the  said  premises,  either 
together  or  in  parcels,  and  either  by  public  auction  or  private 
contract,  and  may  buy  in,  or  rescind,  any  contract  for  sale,  snd 
re-sell  without  being  responsible  for  any  loss  which  may  be 
occasioned  thereby,  and  may  execute  and  do  all  such  assurances 
and  things  for  effectuating  any  such  sale  as  he  or  they  shall 
think  fit,  and  that  upon  a  sale  of  all,  or  any  of  the  said  premises, 
hereinbefore  expressed  to  be  hereby  granted  by  any  person  or 
persons  who  may  not  be  seized  of  the  legal  estate,  the  person 
in  whom  the  legal  estate  shall  be  vested  shall  execute  and  do 
all  such  assurances  and  things  for  carrying  the  sale  into  effect 
as  the  person  or  persons  by  whom'^the  sale  shall  be  made 
shall  direct :  Pbovidbd  also  that  upon  any  sale,  purporting 
to  be  made  in  pursuance  of  the  aforesaid  power,  no  purchaser 
shall  be  bound  to  enquire  whether  any  money  remains  upon 
the  security  of  these  presents,  nor  as  to  the  propriety  or  regu- 
larity of  such  sale,  and  notwithstanding  any  impropriety  or 
irregularity  whatsoever  in  any  such  sale  the  same  shall,  as 
regards  a  purchaser,  be  deemed  to  be  within  the  aforesaid 
power,  and  be  valid  accordingly :  And  it  is  hereby  declared 
that  the  said  sum  of  Rupees  1,800  and  all  further  sums  amount- 
ing, together  therewith,  to  the  sum  of  5,000  Bupeee,  to  be 
advanced  by  the  mortgagee  pursuant  to  the  covenant  and 
agreement  herein  after  contained,  belong  to  the  mortgagee,  and 
that  the  receipt  of  the  mortgagee  or  his  executors,  administra- 
tors, representatives,  or  assigns,  for  all  monies  payable  to  hiffl 
or  them  under  these  presents,  and  for  the  purchase -mcmies  of 
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the  preHiiseB  sold  pursuant  to  these  preoeats^  shall  effeotuaUy       1873. 

discharge  the  person^  or  persons^  purchaser,  or  purchasers,  q.  s  No.  262 

respectively  paying  the  same  therefirom  respectively,  and  from     o/i872. 

being  concerned  to  see  to  the  application  thereof  respectively, 

and  that  the  mortgagee,  his  executors,  (^.)  shall,  out  of  the 

monies  arising  from  any  sale  in  pursuance  of  the  aforesaid 

power,  in  the  first  place  pay  the  expenses  incurred  on  such 

sale,  or  otherwise,  in  relation  to  the  premises,  onA  in  the  next 

place  apply  such  monies  in  or  towards  satisfaction  of  the  money 

for  the  time  being  owing  on  the  security  of  these  presents, 

and  then  pay  the  surplus  (if  any)  of  the  monies  to  arise  from 

such  sale  to  the  mortgagors,  their  executors,  administrators 

and  assigns,  as  personal  estate,  whether  the  same  shall  have 

arisen  from  the  sale  of  the  said  real  or  personal  estate, 

and  that  the  aforesaid    power  of  sale  and  other   powers 

may    be   exercised   by    any  person,    or    persons,  for  the 

time  being  entitled  to  receive  and  give  a  discharge  for 

the  monies  then  owing  upon  the  security  of  these  presents : 

AND  for  the  further   and  better    enabling  the  mortgagee, 

his  executors,  administrators,  or  assigns,  to  obtain  payment 

of  the   monies  hereby   secured,  the   mortg^ors  and  each 

of  them  hereby  irrevocably  appoint  the  mortgagee,  his  execu* 

tors^  (^0  liheir,  and  each  of  their  attorney,  for  them  and  each 

of  them,  and  in  their,  or  his,  or  her  names,  or  name,  and  on 

the&,  or  his,  or  her  behalf,  at  all  times  hereafter,  and,  notwith* 

standing  that  the  said  time  hereby  limited  for  payment  of 

the  monies  hereby  secured  shall  not  have  expired,  to  ask, 

demand,  suefor  and  recover,  and  give  receipts,  releases  and 

discharges  for  all  or  any  part  of  the  said  premises,  and  the 

mortgagors  do,  and  each  of  them  doth  hereby  for  himself  and 

herself,  his  and  her  heirs,  (^o.)  further  covenant  with  the 

mortgagee,  his  heirs,  (^.)  that  they  the  mortgagors,  and  all 

other  persons  lawfully  or  equitably  claiming  any  estate  or 

interest  in  the  premises,  will,  at  all  times,  at  the  request  of  the 

mortgagee,  his  heirs,  (^c.)  but  at  the  cost  of  the  mortgagors, 

their  heirs,  (^.)  do  and  execute  all  such  acts  and  assurances 

for  further  or  better  assuring  the  said  premises  imto  the 

mortgagee,  his  heirs,  (^.)  in  manner  aforesaid  and  for  enabling 

him'Biid  them  to  recover  and  receive  all  property^  whether 
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1872.  real  or  personal^  which  may  be  decreed  or  awarded  to  belong 
O.  s.  iVo.  262  ^>  ^^  become  payable  to  the  mortgagors,  or  any  or  either  of 
of  1872.  them,  their,  or  any  or  either  of  their  heirs,  (^c.)  either  ander 
or  by  virtue  of  any  decree  to  be  made  in  the  said  suit,  or  upon 
any  compromise  or  settlement  thereof,  or  otherwise  as  afore* 
said,  as  by  him  or  them  shall  be  reasonably  required :  And  the 
mortgagee  doth  hereby  for  himself,  his  heirs,  (^.)  coYenant 
with  the  mortgagors,  their  heirs,  (^e.)  that  he  the  mortgagee 
will,  whenever  required  so  to  do  by  the  mortgagors,  or  any  or 
either  of  them,  advance  and  pay  in  the  conduct  of  the  said  sait 
to  such  attorney  as  shall  be  employed  (only  with  the  consent 
of  the  mortg^ee,  his  executors,  administrators,  representatives 
or  assigns)  in  conducting  the  said  suit,  such  sum  or  sums  of 
money  as  shall,  together  with  the  said  sum  of  1,800  Rupees^ 
not  exceed  in  the  whole  the  sum  of  5,000  Rupees  :  and  it  ia 
hereby  lastly  covenanted  and  agreed,  by  and  between  the 
parties  hereto,  that  the  Indentui*e  of  mortgage  made  or  ex. 
pressed  to  be  made,  between  the  said  parties  hereto,  on  the 
24th  day  of  July  1868,  and  the  covenants  and  agreements  as 
are  expressed,  contained  and  declared  therein,  are  by  these 
presents  determined,  annulled,  and  made  void.  In  witkess 
whereof,  (^c.) 

The  mark  of  K4dar  Bi.  1^ 


Signed,  sealed  and 
deli  ered  by  the 
Above  named  Kadar 
Bi,  Muhamnud  Ya- 
kub, Muhammad  Ya-    I 

Saib  in  oar  presence 
(the  contents  hereof 
having  been  prsvioas- 
Ij  explained  to  them) 
b  J  Shah  Ali  Ssib,  an 
Interpreter  of  the 
High  Court  at  Mad- 


(Signed)  Muhammad  Yakub.  ^) 

£u'liaItt5eb*Su  J  (Signed)  Muhammad  Yakub.  © 


The  mark  of  Tynab  BI.  Q) 


(Signed)  Jafl&rjl  Tyeb  Ali  Saib. 


(Signed)    Jas.  Cabb, 
Attorney,  Madras* 

Explained  by  me  on  the  28th  day  of  July  1869. 

(Signed)    Syed  Shah  Ali  Saib, 

Interproier, 
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Beceiyed  the  day  and  year  first  above  written  wlI^^ 

of  and  from  the  aboyenamed  Mulla  Jaffiuji  Ali  Saib  .    <>.  8,  Ao7862 

the  sum  of  Rupees  1,800  being  the  consideration  — ofj^l^ 

money  abovementioned  to  be  paid  by  him  to  us Rs.  IjSOO 

Witnesses. 
(Signed)     Jas.  Garr. 
(    39    )    A.Dillon. 

Stamp  Rupees  125. 

[Certificate  of  Registration  endorsed.] 

MiUer  and  JohruUnie  for  the  plaintiff. 
Mayne  and  Oould  for  the  defendants. 

The  following  judgment  was  delivered  by 

HoLLOWAY^  J. — ^A  Commissariat  Officer,  namedMackellar^ 
had  a  butler  named  L&lah  Miyah.  In  various  parts  of  the 
world,  principally  in  Burmah,  the  butler  was  employed  to 
put  forward  with  the  money  of  Mackellar,  or  the  butler,  large 
contracts  for  the  supply  of  bullocks,  timber,  &c.  As  the  Com* 
missariat  Officer  was  the  person  to  sanction  such  contracts,  it 
is  not  surprising,  as  the  case  was,  that  the  transactions  were 
highly  lucrative.  Two  accounts  were  opened  in  several  houses 
of  agency  in  the  names  of  Mackellar  and  L&lah  Miyah.  To 
secure  himself,  Mackellar  caused  L&lah  Miyah  to  execute  a  will 
leaving  his  whole  estate  to  Mackellar.  Testator  and  legatee 
perished  together  in  the  Persia.  The  Administrator  Oeneral 
of  Madras  administered  to  L&lah  Miyah's  estate,  but  the  per- 
sonal representatives  of  Mackellar  contested  the  right  of  the 
Administrator  General  to  pay  over  the  fund  to  those  of  Lalah 
Miyah,  and  did  not  hesitate  to  drag  before  the  Court  the  syste* 
matic  misconduct  of  their  relative  and  his  frauds  upon  his  em* 
ployers,  and  sought  to  recover  Lilah  Miyah's  estate  as  if  his» 
The  result  was  that  Lalah  Miyah's  representatives,  the  present 
defendants,  were  driven  to  a  suit  against  the  Administrator 
General,  which  was  substantially  conducted  by  the  represent 
tatives  of  Mackellar  as  defendants.  On  this  state  of  facts  it  is 
no  matter  of  surprise  that  the  suit  terminated  in  favor  of  the 
plaintiff.    On  these  facts  such  a  result  could  surprise  no  one, 

and  it  was  still  less  a  surprise  upon  Mr.  Carr,  the  attorney,  for 

19 
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■  r 

W%       he  had  obtained  the  advice  of  competent  Qonnsel  and  thooglit 

DtCtHnofft  13» 

6.  is.  No.  262^**  *8  ^®  naively  says,  a  likely  case,  althongh  to  the  represen- 
^•^^^^^'  ■  tatives  of  Lalah  Miyah  he  gave  it  a  colour  of  doubt  and  difG< 
cnlty.  His  connexion  with  the  suit  commenced  by  an  intro- 
duction by  one  Devardjulu,  whether  a  speculator  or  broker 
does  not  clearly  appear,  but  perhaps  the  Ibrmer.  This  led  to 
a  requirement  of  funds,  and  the  present  plaintiff  is  suggested 
by  Mr.  Can*  as  one  likely  to  advance  them.  It  is  instructive 
to  know  that  this  Jaffarji,  the  plaintiff,  was  a  client  of  Mr. 
Carr  and  a  party  to  several  suits,  some  of  which  were  then  in 
progress  and  some  are  proceeding  now.  The  first  firuits  of 
the  union  were  the  document  A,  securing  an  advance  of 
Bupees  2,000 — ^and  it  is  necessary  to  remark,  once  for  all,  for 
the  fact  becomes  afterwards  important,  that  this  was  the  smn 
for  which  Mr.  Carr  originally  agreed  to  conduct  the  suit,  and 
that  this  sum,  as  his  accounts  show,  would  more  than  have 
covered  every  expense  down  to  the  very  eve  of  the  trial.  This, 
however,  did  not  suffice,  and  on  the  28th  day  of  July  1869, 
when,  as  the  bill  of  costs,  loose  as  it  is  as  to  dates,  sufficiently 
shows,  the  document  B  is  executed — ^nohumanbeing  can  doubt, 
through  the  influence  of  Mr.  Carr — ^providing  for  the  advance 
of  a  sum  of  money  up  to  Rupees  5,000  for  the  expenses  of 
the  pending  suit  at  the  request  of  the  defendants  and  to 
such  attorney  as  the  plaintiff  shall  select;  a  delicate  acknow- 
ledgment of  the  services  already  rendered  by  Mr.  Carr,  and 
.  not  unimportant  when  we  come  to  consider  the  relations 
between  the  parties  and  the  character  of  the  transaction 
which  it  is  sought  to  enforce. 

In  return  for  this  stipulation  the  present  defendants,  in 
:a  jargon  so  unholy  that  they  could  not  possibly  uiider$tandit, 
•  for  clearly  its  auiiior  did  not,  covenant  oq  their  p^;in  JB.  It 
professes  to  be  a  mortgage  of  everything  to  which  ^i^  n19y.be 
entitled,  or  recover  by  suit,  defeasible  on  payment  .of. ^  {)er 
cent,  of  what  they  may  recover  by  su^,  and  a  forther.SOper 
cent,  upon  all  to  which  they  may  be  entitled  as  the  persona 
entitled  to  L&lah  Miyah's  estate.  As  it  does  not  say  other 
than  the  sum  recovered,  the  obvious  meaning  is  that  they  are 
to  pay  one-half  for  their  victory  and  the  other  for  their  title, 
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and  this  with  the  money  advanced  with  interest  recoverable       1872. 

Dtctmbtr  IS. 

however  on  the  31  st  December  1869  and  powers  of  sale  exer-  ^m^oTm 
ciseable  before  the  money  became  due  and  the  monies  ad-  q/  1872. 
vanoed  also  secured  by  the  mortgage,  the  result  would  be  that 
the  frnits  of  the  victory  would  be  the  liability  for  a  large  sum 
of  money.  This  is  the  only  construction  of  this  document.  It 
is  an  agreement  to  maintain  a  suit,  already  commenced,  by 
leading  fimds  for  its  conduct,  and  a  bargain  to  have  the  whole 
of  the  thing  in  dispute  and  something  more.  Only  half  of  it 
is  asked  in  the  present  suit  and  the  stipulation  for  the  whole 
will  be  a  merelj  philological,  not  a  legal,  objection  to  calling 
the  transaction  champerty.  That  this  is  illegal  both  by  the 
Common  and  Statute  Law  of  England  there  is  no  doubt  (Tindal, 
C.  J.  7  Bing.  378 :  Eldon,  0.18  Ves.  129).  This  last  case  is  im- 
portant  as  affirming  the  Oriminal  Law  of  England  upon  this 
matter  as  stated  in  Hawkins.  These  great  masters  of  the  Law 
of  England  were,  therefore,  unaware  that  the  doctrine  of  cham- 
perty and  maintenance  had  disappeared  from  the  law  both 
Gvil  and  Oriminal.  Further  the  Statute  (1  Hawk.  P.  0. 462, 8th 
Ed.)  and  the  Common  Law  which  it  affirmed  is  the  law  of  this 
OHirt.  The  last  edition  of  Kussel  shows  very  clearly  that  it 
is  still  an  indictable  offence,  and  there  is  not  a  single  case  to 
justify  the  notion  that  the  Judges  have  illegally  repealed  these 
Acts  of  Parliament. 

Findon  v.  Parker  (a)  (the  poor  man  of  Lord  Abinger)  was 
decided  on  the  ground  that  those  who  agreed  to  conduct  the 
suit  had  a  common  interest  and  was  clearly  within  the  excep- 
tion of  Sectioi^  14  of  Hawkins.  The  dictum  of  the  Ohief 
Baron  was  not  the  ground  of  the  decision. 

8prye  v.  Porter  (h)  went  on  the  express  ground  that  the 
declaration  was  not  bad  upon  its  face,  because  it  did  not  appear 
that  any  suit  was  depending,  or  that  any  suit  was  to  be  insti- 
tuted. It  seems  not  to  have  been  noticed  that  the  7th.  8th 
and, 9th  pleaa  were,  on  demurrer,  held  good.  They  stated  a 
case.of  maintenance  by  a  promise  to  supply  information  and 
evidence.  Again,  no  authority  for  the  abolition  of  the  doc- 
trine, but  quoting  Stcmley  v.  Janes,  7  Bmg.,  as  authority  for 

its  ^oateoiGe. 

;^  .  ,  ,       l«)  11  M.  AW.  682. 

(6)  7  K.  ft  B.  t^8. 
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1872.  In  FUeher  v.  Kdmaia  Naik  the  Court  went  soldy  upon 

9f  187».  perty  in  it.  The  case  is,  as  Phear,  J.  says,  an  anthority  for 
appljrixig  the  rule  if  suoh  an  agreement  is  contrary  to  public 
policy  on  this  ground  and  not  the  contrary  (see  4  Ben.  L.  R. 
48). 

Andetwm  y.  Baddiffe,  E.  B.  &  E.  806,  is  not  a  case  of 
champerty,  but  distinctly  recognises  its  existence. 

Cochell  Y.  Taylor,  15  Beav.  106-115,  was  a  sale  of  an  in- 
terest in  a  fund  in  Court.  Knight  v.  Bowyer,  28  Beav., 
609-628 ;  2  DeO.  &  J.  421-444;  decides  that  a  purchase  by 
an  attorney  may  be  impeachable  by  the  client,  but  does  not 
in  itself  render  the  transaction  null  and  therefore  a  defence  to 
third  persons  on  the  ground  of  the  absolute  invalidity  of  the 
title  conveyed  by  it. 

The  case  of  Earle  v.  Hopwood,  9  C.B.N.  S.  566,  expressly 
decides  that  a  contract  is  illegal  upon  the  ground  of  this 
abolished  doctrine  of  maintenance,  and  the  judgment  shews 
that  it  would  have  been  even  more  clearly  illegal  if  there  had 
been  a  stipulation  for  the  division  of  the  fund.  The  relation 
was  that  of  attorney  and  client,  but  the  judgment  goes  ex- 
pressly upon  the  general  doctrine. 

There  is,  therefore,  nothing  whatever  to  justify  the  notion 
that  where  the  law  of  England  prevails,  and  in  this  Court  it 
does  where  there  is  nothing  in  the  Law  of  Contracts  of  Hindus 
and  Muhammadans  to  affect  it,  such  a  contract  as  this  b  not 
void.  It  is  a  contract  distinctly  forbidden  and  indictable  by 
Common  Law  and  by  Statute,  and  nothing  is  clearer  than  the 
invalidity  of  any  contract  which  even  tends  to  violate  an  Act 
of  Parliament.  FisJier  v.  Bridges,  3  E,  &  B.  642,  was  a  strong 
application  of  this  undoubted  rule.  The  criticisms  upon  the 
case  do  not  touch  its  applicability  here,  for  this  contract  is  a 
direct  violation  of  the  Statute  and  of  the  Common  Law. 

In  4  Ben.  L.  B.  O.  C.  1,  the  learned  Judges,  in  a  case 
diffnring  from  the  present  by  the  circumstance  that  it  ir«i 
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complicated  by  the  question  whether  the  agreement  of  l^Jl 
the  widow  could  bind  the  reTeraioner,  were  somewhat  ham«  oTsTNoTSii 
pered  by  the  qoestion  whether  the  law  of  the  Original  Jmris-  o/U72. 
diction  or  that  of  the  Mofnaail  ought  to  prevail^  and  set  aside 
the  sale  on  the  groond  that  it  was  a  gambling  speculation. 
Mr.  Justice  Phear^  however,  expressed  a  strong  opinkm,  from 
his  own  obserrationy  that  such  trafficking  in  litigation  was 
contrary  to  public  policy  and  ought  to  be  held  void  every- 
where. Although  not  strictly  necessary  in  the  present  case- 
in which  the  law  of  England  governs,  and  in  which  not  only 
is  there  a  stipulation  to  lend  money  for  carrying  on  the  de- 
pending suit  on  condition  of  a  share  (or  rather  the  whole)  of 
the  proceeds,  but  to  make  the  plaintiff  master  of  the  litigation 
by  compelling  it  to  be  carried  on  by  an  attorney  determined 
by  him — ^I  must  express  my  entire  concurrence  with  the 
opinion  of  Phear,  J. 

The  next  question  is  whether  this  contract  is  vicious,  and 
impeachable  upon  other  grounds  than  the  plain  provision  of 
the  Common  and  Statute  Law  against  maintenance.  Now, 
although  in  the  case  (Orose  v.  Aimrtamayi  Ddsi,  4t  Ben.  L.  B. 
O.  C.  1)  Mr.  Justice  Phear  clearly  expresses,  and  Mr.  Justice 
Macpherson  plainly  indicates  that,  even  in  the  Mofussil,  con- 
tracts infected  with  maintenance  and  champerty  are  void  upon 
the  ground  of  public  policy — a  proposition  covering  more 
than  this  case  requires,— the  Chief  Justice,  without  saying  that 
he  differs,  aays  (p.  29)  that  if  not  void  on  the  ground  of 
champerty,  it  was  ao  against  the  reversionary  heirs,  on  the 
ground  that  it  was  an  unconscionable  bargain,  and  a  specula- 
tive, if  not  a  gambling  contract.  For  this  position  he  refera 
to  the  batch  of  cases  in  the  Privy  Council,  now  reported  at 
12  Moo.  275.  The  reference  to  gambling  there  was  made  to 
show  that  the  gambler  had  not  &irly  laid  down  his  stake,  that 
the  contract  was  for  present  payment  of  a  certain  sum  which 
was  never  paid,  and  that  specific  performance  ought  not  to  be 
granted  when  the  one  side  was  only  ready  to  pay  now  that 
the  risk  had  ceased  altogether.  The  iniquity  of  getting  the 
whole  stake  on  the  other  side  when  the  risk  has* been  dimi- 
ikished  is  the  point  (p.  308).  I  doubt^  therefore,  whether  tkia 
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1S72.       case  is  a  distinct  authority  for  the  judgmexLt  of  the  Chief 

O,  &  No,  262  Jiuitioe.    If^  however^  it  would  be  void  as  a  gambling  trans- 

^/^^^^* —  action^  it  can  scarcely  be  improved  by  the  circumBtanoe  that 

the  plaintiff  staked  nothing  at  all,  that  he  jdayed  the  game 

with  loaded  dice. 

I  have  been  pressed  to  give  my  opinion  whether,  irres- 
pectively of  the  Common  Law,  such  contracts  ought  to  be  held 
'  void  on  the  ground  of  their  antagonism  to  public  policy.  I 
here  call  in  aid  the  vigorous  observations  of  Pfaear,  J.,  and  as 
the  present  case  does  not  absolutely  demand  the  decision,  I 
shall  be  more  brief  than  the  importance  of  the  question  would 
otherwise  require. 

Hume,  quoted  1  JR.  0.  and  M,  254,  points  out  that  asso- 
ciations for  carrying  on  law  suits  were  substituted  for  the  old 
associations  for  robbery  and  violence  (See  Gap.  Xm). 

In  this  country  it  may  be  added  that  this  is  now  the 
favorite  instrument  for  revenging  private  quarrels.  A  suit 
against  a  man's  enemy  is  commenced  in  the  name  of  another, 
promoted  by  the  money  of  the  enemy  and  sustained  by  the 
perjury  which  he  suborns.  The  state  of  Hindu  society  with 
joint  Ssonilies,  dissatisfied  junior  members,  adoptions  real  or 
fictitious,  affords  a  fine  field  for  the  operations  of  these  speca* 
lators  in  litigation.  At  the  elbow  of  every  man  with  a  grie- 
vance, real  or  imaginary,  is  one  of  these  unclean  auimalR  busily 
engaged  in  fanning  into  a  law  suit  every  trifling  difference. 
Where  a  zamind&ri  is  concerned  the  operations  are  on  a  larger 
scale.  The  claimant  is  taken  up  either  by  an  individual 
speculator  or  a  joint^stock  company.  Having  nothing,  he  is 
prepared  to  promise  everything,  and  agreements  stipulatisg 
for  enormous  sums  of  mcmey  are  executed  in  favor  of  these 
people.  The  suit  is  promoted  with  their  monej,  and  the 
victory  leaves  the  victor  and  the  vanquidied  together  jkob- 
trate  at  the  feet  of  these  unholy  speculators.  The  xiomizMl 
plaintiff  is  not  the  "  poor  man''  of  Lord  Abinger,  but  the 
poor  nei^hbonr  of  Quirk,  Grammon  and  8nsp.  Let  a  sua 
with  the  smallest  knowled^  of  this  country  cast  his  q^es 
upon  the  wide-spread  ruin  and  immorality  Goeated  by  theea 
prooeedzngs,  and  he  will  sooroely  doubt  that  it>  is  cootmy  to 
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pnblic  poKcy,  if  the  welfare  of  a  country  is  any  element  there-       ^•72. 
in,  to  permit  these  creatures  to  bargain  for  the  proceeds  of  a  S.  No.  m 
the  litigation  which  they  have  commenced,  fomented  and     </^872. 
carried  on  without  the  smallest,  interest,   other  than  the 
nrfarious  bargain,  in  the  suit  which  they  are  conducting.     On 
that  portion  of  public  policy  which  consists  in  the  purity  of 
the  administration  of  justice,  the  effect  is  still  more  directly 
pernicious.    The  unlimited  supply  of  evidence  to  support  any 
claim,  true  or  fictitious,  renders  it  easy  for  these  speculators 
to  produce  for  the  support  of  any  claim,  with  equal  ease  whether 
it  is  true  or  false,  a  body  of  people  called  skilled  witnesses, 
whom  by  any  mode  of  cross-examination  directed  merely  to 
inconsistencies  in  the  story  which  they  come  to  tell,  it  is  im- 
possible to  break  down. 

It  creates  much  surprise  in  some  quarters,  when  those 
acquainted  with  the  country  give  as  a  reason  for  attaching  no 
weight  to  a  body  of  this  sort  of  evidence,  when  opposed  to 
probabilities  which  to  those  ignorant  of  the  country  appear 
slight,  that  one  of  these  speculators  is  the  parent  of  the  suit; 
and  the  result  is  that  the  Native  judge,  as  well  as  the  Euro- 
pean, is  often  led  by  his  knowledge  of  this  mechanical  system 
of  weighing  evidence  to  say  that  he  can  see,  that  is,  assign, 
no  ground  for  discrediting  this  body  of  evidence  which  is  not 
inconsistent  with  itself,  or  not  contradicted.     The  permission 
of  these  bargains  tends  directly  to  multiply  this  enormous 
evfl.    No  man's  rights  are  secure,  and  if,  by  accident,  the 
right  decision  is  arrived  at,  the  fruits  of  the  victory  are  not 
the  victor's.    It  is  a  perfect  case  of  ''  sic  vos  non  vobis.'* 
Let  anjr  respectable  Hindu  be  asked  his  opinion  upon  the 
point,  and  I  will  guarantee  that  he  will  regard  this  as  a  very 
feeble  picture  of  the  organized  iniquity,  misery  and  mischief^ 
resulting  from  £he  permission  of  these  bargains.    Whatever^ 
therefore,  the  state  of  things  in  England,'  there  can  exist 
no  doubt  that  all  the  evils  against  which  the  Statute  of  Edward 
was  directed  exist  in  their  fhU  enormity  in  this  country^ 
aggravated  by  the  character  of  the  people  to  an  extent  which 
our  own  csountry  cannot  furnish  and  never  could  have  furnish- 
ed an  example.    Although^  therefore,  not  necessary  to  the 
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.  1872.       decision  of  this  case,  I  ahonld,  if  necessary,  have  held  tihia  io 
0  5.  ivo.  268  ^  ^  contract  which  ought  not  to  be  supported. 

0/1872. 

' "^  The  next  question  is  whether  the  plaintiff  has  failed  to 

perform  his  part  and  thereby  exonented  the  defendants 
from  the  performance  of  their  corensEnt,  if  otherwise  sustain- 
able. 

* 

If  the  solution  of  this  question  depended  upon  whether 
the  whole  Bupees  5,000  had  been  advanced,  I  should  find 
this  issue  against  the  plaintiff.  I  do  not  believe,  despite  the 
document  I  and  the  evidence  of  Garr,  that  his  liability  on  t)tb 
note  of  Alldritt's  was  either  released  by  JaSarjf,  or  accepted 
by  Carr,  as  an  advance  on  account  of  this  suit.  Not  only  is 
the  entry  a  most  suspicious  looking  one,  but  its  authenticity 
is  rebutted  by  Carr's  demand  of  Bupees  3,000  more  (Exhibit 
VllI),  when,  if  this  evidence  was  true,  he  had  already  mora 
money  than  was  required  to  bring  the  suit  to  a  ccmclusioi. 
This  inference,  of  course,  would  be  stronger  but  for  the  evident 
combination  to  drive  to  extremities  the  defendant,  who  liad 
declined  to  receive  more  money  from  JaflGBurjf. 

Even,  however,  taking  into  account  the  by  no  means 
trifling  voracity  of  the  attorney,  it  is,  to  me,  incredible  that  if 
this  release  of  liability  had  been  accepted  as  a  payment,  even 
he  would  have  ventured  to  demand  Bupees  3,000  more,  being 
in  possession  of  something  like  Bupees  4,000  to  cover  a  liabi- 
lity  which  amounted  finally  to  £22.  I  am  further  confirmed 
in  this  view  by  the  fact  that  when  Jaffarji  was  examined  some 
days  before  the  attorney,  who  pleaded  illness  as  a  ground  for 
not  attending,  neither  he  nor  his  advisers  sugg^ested  AUdritt's 
note,  but  fell  back  upon  the  Government  Promissory  Note 
which  was  lodged  as  security  generally,  and  he,  as  I  beUeve, 
ialsely  asserted  a  specific  authority  to  appropriate-Bupees  2,000 
to  this  very  suit.  If  this  were  true,  the  pantomime  of  the 
letter  of  demand  of  the  balance  of  the  Bupees  2,000  would  be 
difiicult  of  explanation. 

It  is  further  rebutted  by  the  fact  that  this  payment  was 
never  communicated  to  the  less  favored  client,  and  this  cir* 
cumstance  is  of  importancci  because  there  can  be  no  hesitatioB 
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m  bdieraiff  the  evidsnce  of  defendant  that  he  made  fineqiienir       ^f^,« 
iqpplications  for  money  which  were  not  complied  with.    That  oTsTNoH^ 
Mr.  Carr  was  constantly  pressing  him  there  is  no  doubt.    Thisj .    ^f}  '^- 
however,  is  not  the  question.    By  the  bill  of  costs  it  is  mani- 
fest that  at  the  time  at  which  the  defendant  declined  to  receive 
more  money  from  Jaffarjl^  irrespectively  of  the  notei  which  I 
believe  to  have  been  no  payment  at  all,  the  attorney  had  aa 
much  money  as  was  required  (not  as  he  required)  to  carry  on 
the  suit.  If,  therefore,  the  determination  of  the  case  depended 
upon  this  pointy  it  must  be  decided  against  the  defendants. 

It  is  clear  that  the  transaction  being  in  the  form  of  a 
mortgage  will  not  enable  the  plaintiff  to  evade  the  illegality. 
Hiat  mortgage  can  only  be  allowed  to  secure  monies  due  upon 
a  valid  obligation.  Although  it  is  very  doubtful  whether  the 
original  loan  is  not  tainted  with  the  illegality  of  the  purpose,  I 
am  not  xmwilling  to  allow  it,  following  the  Bengal  case,  to 
enure  as  a  security  for  the  monies  really  advanced  wilii  the 
stipulated  interest.  That  sum  I  find  to  be  Bupees  2,200,  for 
<m  looking  at  the  unfortunate  relation  in  which  the  defendants 
stood  to  the  attorney,  I  do  not  see  how  I  can  treat  the  advance 
as  not  made  by  the  plaintiff  because  a  large  share  of  it  was 
appropriated  by  the  attorney  for  the  construction  of  the  two 
documents. 

I  have  not  touched  upon  the  question  of  right  to  relief  in 
such  a  case  aa  this  on  the  ground  of  misrepresentation ;  that 
the  making  of  the  bargain  was  induced  by  a  not  true  statement 
of  the  case ;  but  in  view  of  the  £act  that  the  defendants  seem 
to  have  made  with  another  man  a  bargain  of  precisely  the  same 
kind,  there  would  be  a  difiBculty  on  this  and  other  grounds  in 
saying  that  the  misrepresentation  was  so  the  cause  of  die 
contract  as  to  render  it  repeeJable. 

There  would  be  more  doubt  upon  the  question  whether 

this  agreement  could  stand  in  the  relation  of  these  parties. 

Ignorance  on  one  side  with,  not  ''  inopia  consilii/'  but  with 

consilium  in  the  manifest  interest  of  the  other  contracting 

party.    I  do  not  believe  the  defendant's  evidence  that  the 

opportunity  of  consulting  another  attorney  was  refused  to 
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187S.  Him.  The  oase^  in  my  view^  stands  thus : — ^An  imorant  set  of 
(>.  S.  yo  262  P^P^^  having  a  claim  of  the  simplest  character,  have  their 
*^/^^72.  QYra  natural  apprehensions  of  the  strange  caprices  of  the  law 
aggravated  by  a  false  colour  of  difficulty  given  to  the  case  by 
their  own  attorney,  who,  equally  exaggerating  the  expenses  of 
so  simple  a  suit,  represents  the  necessity  of  a  bargain  with  a 
more  favored  client.  That  bargain,  of  the  most  oppressive 
character,  is  made  for  a  division  of  a  fund  which  must  certainly 
have  been  recovered,  and  in  which  the  plaintiff  really  risked, 
and  the  attorney  knew  that  he  risked,  nothing.  It  would  be 
very  difficult  to  say  that  such  a  contract  could  be  allowed  to 
stand  for  more  than  the  bona  fide  advances.  The  decree 
will  be  that  the  fund  in  the  hands  of  the  Administrator  Grene- 
ral  stand  as  security  for  Rupees  2,200  with  interest  at  12  per 
cent  from  the  date  of  the  first  agreement.  There  will  be  no 
costs. 

Messrs,  Brwnson  and  Branson,  Attorneys  for  the  plain- 
tiff.     ' 

Messrs.  Prichao'd  and  Barclay,  Attorney s  for  the  defend- 
ants. 


SIppellatt  3urifi(liiction.  (a) 

Civil  Miscellaneotvs  Special  Appeal  No,  SG3  0^1871. 

Rani  Kattama  Na'tchta'r,  Zamin-  )  ^       „     . 
DABNi'  OF  Shivaganoa ^Appellant. 

Muhammad  MfsA  Ravutak Respondent. 

Certain  idols  and  vessels  of  copper  were  discovered  aocidentallj  b/ 
one  Shaik  Mira  and  his  brother,  wnUe  digging  for  stones,  in  a  maaonry 
building  underneath  the  ground  in  a  rather  elevated  part  of  the  bed 
of  the  tank  of  Anandiir  which  belongs  to  the  Zaminddri  of  Shivagaoga. 
!No  intimation  of  the  discovery  was  given  by  the  finders  to  any  public 
authority,  but  the  Sub-Magistrate  beiuginfonned  of  it  by  the  Police,  pro- 
ceeded to  the  spot  and  recovered  the  idols  on  the  3rd  or  4th  day  after 
they  vvere  found.  They  were  then  sent  by  the  Magistracy  to  the  Court 
of  the  Principal  Sadr  Amin  of  Madura  to  be  dealt  with  under  the  pro- 
visions of  Regulation  X I  of  1832.  Proclamation  inviting  claimaiits  was 
made  and  petitions  asking  for  possession  of  the  idols  were  presented  by 
three  parties.— Ut  by  the  L{4ni  of  Shivaganga,  on  the  ground  that  she 
was  trustee  of  the  Devast&uams  on  her  estate,  on  which  the  idols  luui 
been  found.  2nd  by  the  Stanikam  of  a  temple  in  the  villag3  of  Anaudiir, 
and  3rd  by  the  finder.  The  principal  Sadr  Amin  adjudged  the  ido3  to 
be  the  property  of  the  B/iui  and  directed  that  they  should  be  deii?ered 
to  her*    The  finder  appealed  to  the  Civil  Court,  which  reversed  the 

(a)  Present  ;-*Iimes  and  Eenuui;  J  J. 
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dedsion  of  the  Principal  Sadr  Amin  and  directed  delivery  to  the 
appellant.  Against  this  order  the  lUni  appealed  to  the  Hi^h  Court  on 
the  grounds— ist,  that  Reg.  XI  of  1832  only  applies  to  cases  in  which  the 
ownership  of  the  property  is  undiscovered  and  that,  in  the  present  case, 
the  RAni  was  presumably  tbe  owner  of  the  property  found  ;  2nd,  that 
a  trespasser  could  not  benefit  by  the  finding.  JJcta  that  the  R&ni  had 
no  title  to  what  had  been  bidden  in  former  times  in  the  soil  now  belong- 
ing to  her  :  that  it  had  been  found  that  these  idols  were  hidden  in  a 
stone  chamber  specially  appro^iriated  to  that  purpose  and  that  she  could 
not,  therefore,  claim  a  title  as  owner. 

As  to  the  objection  that  the  finder,  being  a  tresspasser,  could  not 
benefit  -Hdd  that  it  was  unnecessary  \jo  consider  this  objection  imless 
the  R'lni  had  some  right  or  title  to  the  treasure,  the  same  as  she  had  in 
th«*  soil  of  the  tank.  That  she  had  not  such  right  and  therrfore  that 
the  contention  as  to  the  right  to  the  property  found  lay  between  the 
finder  and  the  state,  which  had  made  no  claim. 

A  n  objection,  not  before  taken,  was  allowed  to  be  argued  at  the 
hearing,  viz.  that  the  formalities  prescribed  by  the  Regulation  hid  not 
been  compled  with.  Hefd  that  though  immediate  notice  hod  not  been 
l^iven  by  the  finder,  the  property  was  within  3  or  4  days  of  its  discovery 
m  the  hands  of  the  authorities,  who  might  be  said,  therefore,  to  have 
supplied  the  necessary  notice, 

THIS  was  an  appeal  against  the  order  of  J.  D.  Goldingham,        i672. 
the  Civil  Judge  of  Madura,  dated  the  13th  September  1871,  ^?^i^ 
passed  on  Civil  Miscellaneous  Appeal  Petition  No.  342  of  1 87 1 ,     No.  sm 

reversing  the  order  of  the  Court  of  the  Principal  Sadr  Amin  ^-^— 

of  Madura  dated  nth  July  1871. 

Miscellaneous  Petition  No.  1129  of  1870  was  presented 
to  the  Principal  Sadr  Amines  Court  of  Madura  on  behalf  of  the 
B&ni  ICattama  N&tchiar,  2iamind&rni  of  Shivaganga,  and  trustee 
of  the  d<$vastlinams  situated  on  the  said  estate,  praying  that 
certain  idols  and  vessels  which  had  been  found  hidden  beneath 
the  ground  within  the  limits  of  the  village  of  Ananddr  attached 
to  her  estate,  might  be  delivered  to  her  for  the  use  of  the 
d^vastanams  under  her  management. 

Miscellaneous  Petition  No.  70  of  1871  was  presented  on 
behalf  of  one  Nagunatha  Guinikal,  Stanikam  of  the  temple  of 
Thirumaninatha  S&mi  situated  in  the  village  of  Anand&r, 
asking  that  the  said  idols  &c,  might  be  delivered  to  him,  as  they 
belonged  to  a  ruined  temple  of  the  said  village. 

Miscellaneous  Petition  No.  841  of  1871  was  presented, 
imder  Begulation  .XI  of  1832,  on  behalf  of  one  Muhammad 
Mira  Bavutan,  praying  that  the  said  idols  &c.,  which  were 
discovered  by  his  brother  (since  deceased)  in  the  back  yard  of 
bis  house  while  digging  for  stonesi  might  be  delivered  to  hiiau 
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•  •  •  , 

18W.  Upon  reading  these  Petitions  and  ako  this  report  of  a 

C,  M,  i.  A.  Commissioner  deputed  to  ascertain  the  exact  locality  where 
^/[^^     ^e  said  idols  were  discovered^  the  Principal  Sadr  Amin  made 
the  following  order  :— 

''  On  the  10th  July  1870  one  Shaik  Mira  (since  deceased) 
and  his  brother  Muhammad  Mira  and  others  were  digging  for 
stones  when  they  discovered  copper  idols  and  vessels^  specified 
in  the  schedule  received  with  the  Magistrate's  letter  of  the  12ih 
September  1870.  Though  intimation  of  the  discovery  was  not 
given  to  any  pubHc  authority  by  the  finders  immediately  after 
the  discovery^  the  Sub-Magistrate  of  Tiruvadani  on  receiving 
information  of  the  discovery  through  the  police^  proceeded  to  the 
locality  where  the  idols  were  founds  and  recovered  them  on  the 
3rd  or  4th  day  after  they  were  found.  They  have  since  been 
sent  up  to  the  Court  by  the  Magistracy  to  be  dealt  with  under 

the  provisions  of  Regulation  XI  of  1882.    The  prescribed 

proclamation  inviting  claimants  has  been  given;  and  the 

'  said  Muhammad  Mira,  the  surviving  finder,  and  B&ni  E^attama 

N&tchiar  have  preferred  claims  to  the  said  idols.    It  is  in 

evidence  that  the  idols  in  question  were  discovered  in  a  building 

underneath  the  ground  in  a  rather  elevated  part  of  the  bed  of 

.  the  tank  of  Anandiir,  close  to  a  garden  belonging  to  the  said 

Muhammad  Mira,  who  tried  to  prove  that  the  locality  was 

included  in  his  garden,  but  failed  in  the  attempt,  as  all  the 

witnesses  examined  in  the  matter  concur  in  stating  that  the 

.  building  in  which  the  said  idols  were  discovered  was  situated 

without  the  wall  by  which  the  said  garden  was  enclosed.    The 

report  of  the  Commissioner  who  was  deputed  to  make  a  local 

enquiry  into  the  matter   clearly  shows  that  the  idols  were 

discovered,  not  in  the  garden  of  the  said  Muhammad  Hira, 

^  but  in  the  bed  of  the  said  tank.  Muhajnmad  MIra's  witnesses, 

Vho  are  Muhammadans,  claimed  the  said  tank  as  the  property 

of  the  Muhammadan  community  of  Ananddr  who  owned  the 

/mosque  t^hich  is  contiguons  to  the  tank ;  but  the  Commia- 

•  sioner's  report  plaoes  it  beyond  a  doubt  that  the  tank  is  the 

'property  «f  t^^  Shmind^r  of  Shivaganga,  being  one  of  the 

'.aonices  of  irrigation  on  which  the  wet  lands  of  Anaaddr 

-dependSDr  a  supply  of  wat^.    Tbeacft  of  the  aaidMuhamiMi 
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-MUi  iff  ex cavatinff  iShe  bed  of  the  tazik  for  stones  to  bnild  a       '1S73. 
mosqae  was  itself  not  a  lawful  act,  since  the  tank  did  not  q,  m.8  a. 
belong  to  him ;  and  he  had,  therefore,  no  right  to  remoTe  any      ^^'  ^^^ 
stones  or  other  valnable  things  from  the  bed  of  the  said  tank' 
without  previously  obtaining  the  permission  of  the  Zamindar, 
m  whom  the  right  of  maintaining  such  works  in  a  state  of 
repair  and  of  using  them  to  her  own  and  her  tenant's  advantage 
18  vested.    The  discovery  of  the  idols,  followed   by    the 
commission  of  an  act  which  is  in  itself  illegal,  would  not  give 
the  said  Muhammad  Mlra  and  his  late  brother  any  right  to 
appropriate  to  themselves  the  idols  so  disoovered.     These 
appear  to  have  been  carefully  secured  under-groimd  in  a 
masonry  building  covered  with  a  roof  of  flat  stones,  and  in 
all  probability  appertained  to  a  temple  which  was  dedicated 
to  Vishnu,    but    which    is    now  no  more.     The  witnesses 
examined  by  the  Il£ni  speak  to  there  being  at  the  present  day 
a  stone  idol  of  Narasingaswami,  though  now  neglected,  near 
the  place  where  the  copper  idols  were  discovered ;  and  the 
existence  of  this  idol,  coupled  with  the  discovery  of  the  cop- 
per idolsy  &c.,  in  question,  carefully  secured  in  a  subterranean 
bmlding,  satisfactorily  proves  that  they  belonged  to  an  ancient 
temple  now  no  more,  and  as  such  should  be  viewed  to  be  the 
property  of  the  Hindu  population  by  whom  they  are  wor- 
shipped :  and  tibe  Bani,  as  the  head  and  representative  of  the 
Hindus  reading  in  the  zamindiri,  and  as  the   recognised 
macager  of  all  the  Hindu  religious  institutions  situated  in  the 
estate,  entitled  to  have  charge  of  these  idols,  to  be  by  her 
deposited  in  one  of  the  temples  of  the  village  for  the  use  of 
the  said  community,  on  the  double  ground  of  the  same  having 
been  found  in  the  bed  of  a  tank  belonging  to  her,  and  of  their 
having  onoe  appertained  to  a  temple  in  the  zamind&ri,  of  the 
pagodas  situated  in  which  she  is  the  sole  recognised  manager. 

For  ihese  reasonsi  I  direct  that  the  idols,  &c.,  be  made 
over  to  B4ni  Kattama  Natchiar,  on  the  condition  of  her  payixig 
all  the  expenses  incurred  in  sending  them  to  Court  and 
gn^zdiag  them  whilst  in  Court/' 

From  this  decision  Muhaimnad  Mlra  Bavutan,  the  Peti« 
^tiomr  in  Na  341  of  1871,  appealed  to  the  Civil  Court 
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dJ^s^  4.  ^^  ^^^  ^^^f^  deliyered  iihe  following  jadgmenti,  M- 

v.M.s,  A.   versing  the  order  of  the  Principal  Sadr  Ami n. — 

Ao   868 

o/'^7i.  "  Taking  the  facts  as  found  by  the  Lower  Court  to  be  that 

the  idols  in  question  were  discovered  by  Muhammad  Mfra 
Ravutan  and  his  deceased  brother^  while  digging  for  stones 
(whether  with  or  without  the  Zamind&mi's  *  permission  is 
immaterial  for  the  purposes  of  this  case)  in  the  bed  of  the  tank 
of  Ananddr  in  the  Shivaganga  zamind&ri^  the  point  I  have  to 
determine  is,  of  the  parties  before  the  Court,  to  whom  should 
they  be  adjudged  ;  that  is  to  say,  whether  to  the  finders,  or  to 
the  Zamind^mi  claiming  as  general  trustee  of  the  d^vastanams 
in  her  zamind&ri. 

Upon  a  consideration  of  Regulation  XI  of  1832  I  think 
two  propositions  are  incontestible ;  1st,  that  the  provisions  of 
this  Regulation  extend  to  the  whole  Presidency  of  Madras, 
whether  to  Ayen  lands  or  to  districts  permanently  settled ; 
and  2nd,  that  the  owner  of  the  soil,  quA  owner,  has  no  inherent 
right  of  ownership  in  the  thing  or  things  discovered. 

At  the  preliminary  hearing  of  this  Petition  I  was  disposed 
to  thick  (and  indeed  I  so  expressed  myself)  that  the  right  to 
hidden  treasures  followed  the  rule  in  the  case  of  minerals  or 
other  natural  products  of  the  earth,  but  further  argument  and 
consideration  of  the  law  which  obtains  in  England  satisfies  me 
that  this  impression  was  unfounded.     Section  2  of  the  Regula- 
tion under  which  these  Proceedings  were  conducted  seems  to 
point  out  distinctly  that  the  right  to  hidden  treasure  of  the 
nature  therein  described,  should,  subject  to  certain  limitations 
in  value,  vest  in  the  finder  thereof,  if  the  actual  owner  be  not 
discoverable,  and  the  question  therefore  is  whether  the  Zamin- 
d£mi's  claim  of  right  on  behalf  of  the  Hindu  worshippers  is 
clearly  established. 

Now  upon  this  subject  the  evidence  adduced  goes  no 
farther  than  this, —  that  there  is  a  strong  presumption  that 
the  idols  once  belonged  to  an  ancient  temple  dedicated  to 
Vishnu  and  now  non-existent,  and  it  is  upon  this  ground  that 
the  Principal  Sadr  Am(n,  considering  them  to  be  the  property 
of  ihe  whole  Hindu  community,  has  adjudged  them  to  tbe 
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Zftmind&rn!  aa  trustee  of  the  d^vastanams  in  the  Shivaganga  ^^T^?*:  . 
afimindari.  Wiih  this  conclusion  I  am  unable  to  concur ; —  Ist^   o.  M,  s,  s. 
because  there  is  nothing  in  principal  (and  my  authority  is     ^f\l^f 
derived  fkom  analogy  to  what  would  obtain  in  Christian 
countries)  to  lead  me  to  suppose  that  the  idols  of  any  given 
temple  became,  on  its  chance  abandonment,  the  property  of 
the  whole  EUndu  community,  for  if  they  did,  where,  with  any 

degree  of  certainty,  could  the  limit  be  defined  in  the  continent 
of  India;  and  2nd,  because  there  is  nothing  in  evidence  to 
connect  the  Zamind&mi  with  the  trusteeship  of  this  particular 
temple ;  which,  for  all  we  know,  might  have  existed  long 
before  the  hereditary  zamind&ri  system  was  extended  to  this 
part  of  India,  and  whereas,  as  matter  of  fact,  we  all  know  that 
there  are  some  temples  in  the  Shivaganga  zamindari  with 
which  the  Zamind&mf  has  no  concern.  K,  therefore,  this  be 
BO,  and  if,  as  I  have  observed  before,  ownership  in  the  soil 
carries  with  it  no  absolute  right  to  the  subject-matter  of  the 
claim,  it  follows  that  the  claim  preferred  by  the  Zamind^mi 
wholly  fails ;  and  that  being  so,  I  do  not  see  how  the  idols 
can  be  adjudged  otherwise  than  to  the  finder.  For  these 
reasons  I  think  the  order  appealed  against  must  be  reversed 
and  the  property  ordered  to  be  made  over  to  Muhammad 
lilra  Bavutan.^' 

Against  this  order  the  B&ni  appealed  to  the  High  Court 
upon  the  following  grounds : — 

I.  Begulation  XI  of  1832  only  applies  to  cases  where  no 
owner  can  be  ascertained  for  the  property  found. 

H.  In  this  case  the  Bdnf  of  Shivaganga  was  presuma- 
bly the  owner,  inasmuch  as  the  idols  were  found  in  the  bed 
of  a  tank  which  is  between  and  close  to  two  pagodas  and  1  \ 
miles  from  a  third,  of  all  of  which  the  Zamindarni  is  trustee 
and  manager. 

m.  The  Begulation  does  not  apply  to  cases  where  the 
finding  is  itself  an  act  of  trespass  upon  the  lands  of  a  third 
person. 

At  the  first  hearing  of  the  appeal,  on  the  18th  March  1872, 
the  question  was  referred  to  the  Civil  Court  whether  the  land 
on  which  the  idols  were  found  did  in  fact  form  part  of  the 
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1872«       assets  of  the  zamind&ri  of  Sliivaganga.    The  Civil  Jiidge 

Q^£^,  a7  answered  in  the  affirmative  and  stated  that  the  idols  were  found 

No.  863     iQ  n  subterranean  building  on  the  bund  of  the  tank  of  Anandib, 

' ' —  close  by  the  finder's  chilli  garden,  and  that  the  village  of 

Ananddr  in  fact  formed  part  of  the  assets  of  the  Shivaganga 
zamind&ri. 

The  appeal  came  on  again  for  final  hearing  on  the  14tii 
August. 

Mayne  for  the  appellant. 

Nevina  PUlai  for  the  respondent. 

The  Court  delivered  the  following  judgments-— 

Ikkss,  J. : — This  was  a  special  appeal  from  an  order  of 
the  Civil  Judge  of  Madura,  passed  in  appeal  from  the  order 
of  the  Principal  Sadr  Amln,  who  had  awarded  certain  idols 
to  the  B^  of  Shivaganga  on  a  contention  as  to  the  right  to 
them  arising  between  her  and  the  finder.  The  Stanikam  of  the 
temple  of  Thirumaninatha  Sw&mi  also  put  in  a  claim,  but  is 
not  now  before  the  Court. 

The  Civil  Judge,  on  appeal,  reversed  this  decision  and  de- 
cided in  favor  of  the  finder.  It  is  now  contended  by  the  B^ 
of  Shivaganga,  1st,  that  Begulation  XI  of  1832  only  applies  to 
cases  in  which  the  ownership  of  the  property  is  undisoovered, 
and  that  the  Hani  of  Shivaganga  is  in  this  case  presumably 
the  owner  of  the  property  found ;  2nd,  that  a  trespasser  cannot 
benefit  by  the  finding.  A  third  ground  was  also  admitted  at 
the  hearing,  viz.,  that  the  formalities  prescribed  by  the  Begpi- 
lation  had  not  been  complied  with.  With  regard  to  this  latter 
point  it  may  be  observed  that  the  objection  was  not  taken  at 
the  original  enquiry  nor  in  appeal,  nor  did  it  form  one  of  the 
original  grounds  of  special  appeal.  The  Begulation  requires 
immediate  notice  by  the  finder,  but,  from  the  facts  found  by 
the  Principal  Sadr  Amfn,  it  would  appear  that  within  8  or  4 
days  of  the  property  being  discovered  it  was  in  the  hands  of 
the  authorities,  who  may  be  said,  therefore,  to  have  supplied 
Jtbe  necessary  notice,  which,  if  given  on  the  third  or  fourth  day 
after  the  discovery,  would  probably  be  early  enough  to  satisfy 
he  requirements  of  the  Begulation.  Now>  as  to  the  1st  ground 
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the  Civil  Judge  is  right  in  his  view  that  the  Bisi  has  no        187^ 
title  to  what  has  been  hidden  in  former  times  in  the  soil  now    (),  ^,  s,  a*  ' 
belonging  to  her.    It  seems  to  be  sufficiently  fonnd  that  the      ^J^'  |^^ 

idols  were  hidden  in  a  stone  chamber  appropriated  specially  ' ^^ 

to  that  purpose,  and  not  accidentally  buried  in  the  position 
which  they  would  ordinarily  occupy  in  a  Hindu  temple.  The 
R&nf  could  not,  therefore,  6laim  a  title  as  owner.  Then,  as  to 
the  objection  that  the  finder  is  a  trespasser,  it  may  be  that  the 
legislature  did  not  intend  that  the  right  should  arise  to  the 
finder  if  the  discovery  were  made  in  the  course  of  a  wilful 
trespass  upon  the  lands  of  another  with  an  immediate  view  to 
Bucli  discovery.  (See  as  to  this  the  provisions  of  the  Roman 
Civil  Law,  Code  X.  Tit.  XV) .  But  in  this  case  the  finding  was 
accidental,  and  there  appears  to  be  nothing  in  the  langoaga 
of  the  Begulation  to  restrict  the  benefit  it  holds  out  to  cases 
in  which  the  property  is  found  hidden  in  the  soil  of  the  finder. 
But  supposing  it  were  so,  it  is  difficult  to  see  how  the  special 
appellant,  if  held  to  have  no  title  to  the  property  found,  could 
contest  tiie  right  of  the  finder.  She  might,  possibly,  have  an 
action  for  trespass,  but  the  contention  as  to  the  right  to  the 
property  found  would  be  between  the  finder  and  the  crown* 

I  would  dismiss  the  special  appeal.  « 

Eebkan,  J. : — The  Principal  Sadr  Am!n  has  found  as  a 
fiftct  (and  I  am  not  aware  that  the  finding  has  been  questioned) 
that  the  copper  idols  "  were  discovered  in  a  building  under- 
neath the  ground  in  a  rather  elevated  part  of  the  bed  of  the 
tank,''  and  that,  "  they  appear  to  have  been  carefully  secured 
nnder  ground  in  a  masonry  building  covered  with  a  roof  of 
flat  stones.'^  It  is  admitted  before  us  that  they  are  of  the 
value  of  about  5,000  Bupees. 

It  has  been  scarcely  questioned  in  argument  that  they 
come  within  the  meaning  of  the  words  "  or  other  valuable 
property^'  in  Begulation  XI  of  1832.  I  am  of  opinion  that 
tliey  do  fall  within  the  meaning  of  those  words  and  that  they 
are  Treasure  within  the  meaning  of  that  Begulation. 

It  was  contended  before  us  that  they  were  not  within  the 
meaning  of  that  Begulation  "  hidden  treasure,'^  and  that  they 
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1872,       were  not  found  buried  in  the  earth,  or  otherwise  concealed. 

Jiectmbtr  4. 

"^  MTsrJC  ^^  supporfc  this  contention  it  was  alleged,  that  a  temple  for- 
^f^ii-^i  ^^^h  stood  over,  or  at,  or  near  the  spot  where  they  were  found, 
and  that  these  idols  had  been  nsed  in  that  temple  during 
worship  there.  There  is,  no  doubt,  evidence  that  a  stone  idol, 
now  neglected,  of  Naraaingasw&mi,  exists  near  the  place  (in 
ihe.  tank  I  assume)  where  the  idols  in  question  were  found. 
It  has  been  found  as  a  fact  that  some  temple  did  exist  at  one 
.time  at,  or  near  the  spot  where  these  idols  were  found.  It 
*wa8  then  alleged  that  the  chamber  in  which  tiiey  were  found 
was  part  of  that  temple,  and  was  in  fact  the  place  of  deposit^ 
pr  mxderground  strong  room  of  the  temple  in  which  they  wer» 
kept.  This  is  mere  matter  of  conjecture.  No  evidence  has 
.been  given  that  it  is  usual  in  temples  to  have  such  under- 
ground chambers  for  keidping  the  idols,  and,  if  such  was  the 
custom,  ample  evidence  of  the  fact  should  be  easily  adduced. 
Z  cannot,  therefore,  agree  that  this  chamber  was  the  usual  place 
of  deposit  of  the  idols. 

If  this  temple  has  been  abandoned,  is  it  likely  that  these 
idols,  valuable  intrinsically  and  probably  still  more  valuable 
as '  idols,  should  be  allowed  to  remain  undisturbed  in  what  is 
said  to  be  thqpr  pla.ce  of  usual  deposit,  when  not  in  use  for 
worship  f  I  think  it  much  more  likely  they  should,  after 
abandonment  of  the  temple,  be  removed. 

In  my  opinion,  therefore,  the  facts  found  lead  to  the  con- 
clusion that  these  idols  were  buried  beneath  the  ground  ajid 
concealed,  hidden,  in  bet,  by  whoever  had  the  possession  of 
them,  to  prevent  them  from  falling  into  other  hands.  Whether 
puch  hiding  was  for  safe  custody  during  a  time  of  disturbance^ 
or  for  any  other  cause,  is  immaterial. 

It  is  then  contended  for  the  B£ni  of  Shivaganga  that, 
whether  they  were  hidden  treasure  or  not  is  immaterial, 
inasmuch  as  the  B&ni  is,  in  her  capacity  of  Zamindar,  trustee  for 
the  Hindu  communities  of  all  the  temples  on  her  estate,  and,  as 
Euch  trustee,  is  quasi  the  owner  of  the  idols  in  the  temples. 
It  is  not  pretended  that  the  Rinf ,  or  any  of  her  ancestorsy  as 
trustees  or  otherwise,  had  possession  at  any  time  c^tbe  idoby 
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or  that  she,  or  they,  were  really  the  owners,  or  had  hidden        1872. 

jt  December  i. 

^®°^-  'C,M.S.A. 

No.  863 

No  evidence  was  laid  before  us  to  prove  that  the  R&ni,  or     o/i87L. 
those  whom  she  represents,  were  or  acted  as  such  trustees,  or 
had  any  claim  to  the  temples  on  their  estates,  mucl]^  less  tp  the 
temple  whose  former  existence  is  alleged. 

The  final  question  raised  for  the  R4ni  is  whether  the 
finder  can,  under  the  BegpUation,  acquire  any  right  to  the  idols, 
inasmuch  as  the  land  in  which  they  were  found  buried,  or 
concealed,  is  the  land  of  the  B4ni,  on  which  the  finder  had  not 
a  right  to  enter,  and  from  which  he  had  not  a  right  to  remove 
any  portion  of  the  land.  It  is,  in  fact,  alleged  that  he  was  a 
trespasser  at  the  time  he  became  the  finder,  and  cannot  derive 
any  advantage  from  his  own  wrong.  It  is  not  necessary  to 
consider  this  objection,  unless  the  B4nf  had  some  right  or 
title  to  the  Treasure,  the  same  as  she  had  in  the  soil  of  the 
tank.  But  it  is  quite  clear  that  to  this  Treasure  the  Bani  had 
not  any  title  whatever,  although  the  finder  may  be  liable  for 
trespass  on  the  land.  The  hidden  treasure  belongs  either  to 
the  State  or  to  the  finder.  The  Begulation  gives  to  the  fiiuder 
the  treasure,  the  real  owner  not  being  known  or  found,  on  his 
performance  of  certain  requisites  of  notice  to  the  authorities 
immediately  after  the  finding.  This  notice  was,  in  fact,  given, 
and  the  State  does  not  claim  them.  I  am  of  opinion,  there- 
fore, that  the  finder  is  entitled  to  them,  and  thafr  the  decree  of 
the  Civil  Judge  must  be  sustained  and  the  appeal  dismissed, 
but,  considering  the  novelty  of  the  question,  I  think  each 
party  should  bear  his  and  her  own  costs  of  the  appeal. 

I  should  add  that  the  finding  of  the  treasure  appears  to 
be  quite  fortuitous,  and  the  decision  of  this  case  does  not  in- 
volve the  supposed  proposition  that  any  trespasser  may  wil- 
fully commit  trespass  on  the  lands  of  another  in  search  of 
treasure. 

Appeal  dismiised. 
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Stppellale  3urtj^tction.  (a) 

Begular  Appeal  No.  115  of  1872. 
Muthumade'ya  Naik Pauper  Appellant, 

• 

Sxvattaicuthumadb' VA  Naik Respondent 

Plaintiff  sued  to  recover  a  zaminddri  from  his  step-brother,  alleg- 
ing that  the  zaminddrf  was  hereditary  property  belonging  to  the 
family,  the  succession  thereto  being  governed  by  the  law  of  primoge- 
niture; that  his  father  died  in  1859,  leaving  the  pliuntiff,  defendant,  and 
another,  his  sons,  the  former  by  the  1st  wife,  and  the  latter  two  by  the 
2nd  wife  ;  and  that  the  defendant  (respondent)  unlawfully  enjoyed  the 
estate,  while  plaintiff,  as  the  eldest  son,  had  a  legal  claim  thereto.  In 
defence  it  was  pleaded  that  the  claim  was  re$  Judicata  by  the  decree  of 
the  Civil  Court  of  Madura  in  Suit  Jio*  2  of  1857,  confirmed  by  the 
Sadr  Court  in  Appeal  Suit  No,  234  of  1859.    That  suit  was  brought  by 

flaintiff  to  obtam  a  declaration  of  his  status  as  the  son  of  his  father^ 
'att4ba  Strf,  or  royal  wife.  Plaintiff^s  father  was  1st  defendant,  aod 
defendant's  mother  was  2nd  defendant  in  that  suit,  and  both  denied 
that  plaintiff  was  son  of  the  Pattdba  Stri  and  affirmed  that  2nd  defen- 
dant was  1st  defendant's  1st  wife,  and  that  her  sons  were  preferential 
heirs  to  the  zamind&rf .  Among  the  points  recorded  was  for  **  plain- 
tiff to  prove  his  status  and  right  as  alleged,"  and  same  was  set  down 
for  defendants  to  rebut.  The  Judge  (usbelieved  that  plaintiff  was  the 
son  of  his  father's  1st  wife  and  added  *'  plaintiff  further  pleads  that  he 
is  the  eldest  son,  a  position  not  denied,  but  oue  which  cannot  confer 
on  him  the  status  he  now  claims."  The  Judge  decided  that  plaintiff 
had  failed  to  prove  that  his  mother  was  the  Patt&ba  Strf ,  and  that  he 
was  heir  to  the  exclusion  of  2nd  defendant's  sons.  On  appeal  to  the 
Sadr  Ad&lat  the  decree  below  was  confirmed  and  the  Court  made  the 
following  observation. — "  It  has  been  attempted  at  the  hearing  of  the 
appeal  to  maintain  the  plaintiff's  right  to  succeed  as  being  the  eldest 
son.  This,  however,  was  not  the  position  taken  in  the  Court  below, 
where  the  succession  was  allowed  to  depend  on  another  circumatanoe, 
namelv,  the  mother  being  the  Pattdba  Strf,  aod  the  Court,  therefore^ 
hold  the  argument  to  be  an  inadmissible  one." 

Held,  on  Appeal,  that  the  present  Suit  was  barred  by  res-judicata, 
a  different  *'  caussa"  to  the  former  not  having  been  adduced. 

To  the  judgment  reported  at  3  M,  H.  C.  K.  326-34  after  the  worda 
in  p.  334  **  in  favor  of  the  defendant  all  the  objective  grounds  of  the 
decision  which  have  lead  to  the  dismissal  of  the  suit/'  the  following 
Ought  to  be  added  **  and  without  the  establishment  of  which  the  suit 
bould  not  have  been  logically  or  legally  dismissed." 

1S72.       ^HIS  was  a  Begular  Appeal  against  the  decision  of  J.  D. 
Jfc^Ti^m      Goldingham,  the  Civil  Judge  of  Madura,  in  Original  Suit 
of  1872.      No.  16  of  1871. 

Plaintiff  brought  the  suit  to  recover  from  defendants,  his 
step-brothers,  the  ssamindlurl  of  Madavanaickaii6r  Pulieuga- 
lam,  together  with  certain  moveable  property,  alleg- 
ing that  the  zamind&ri  was  hereditary  property  belonging 
to  the  family,  the  succession  thereto  being  governed  by  the 
law  of  primogeniture ;  that  his  (plaintir s)  father  enjoyed 
(fl)  Present :— Morgan,  a  J.,  and  HoUoway,  J. 


uuthcmade'va  naik  v.  sevattamuthumadkVa  kaik.  161 

the  estate  imtil  2nd  October  1 859,  when  he  died,  leaving       ^^72. 

,      ,  Dtcctnibci'  4. 

plamtin  and  the  defendants,  his  sons,  the  former  by  the  1st  b,a.2^o,U5 
wife  LingammiU  and  the  latter  by  the  2nd  wife  Virachinnam-  — ^^  ^^^^' — 
m&l;  and  that  the  J  st  defendant  unlawfully  enjoys  the  said 
estate,  and  the  2nd  defendant  the  remaining  property,  while 
plaintifT,  as  the  eldest  of  the  three,  has  a  legal  claim  thereto 
under  Hindu  law  and  usage. 

The  iBt  defendant  pleaded  that  the  claim  was  rea  judicata 
by  the  decree  of  the  Civil  Court  of  Madura  in  Original  Suit 
No.  2  0^1857,  confirmed  by  the  late  Sadr  Court  in  Appeal 
Suit  Ko.  234  of  1859;  that  the  son  of  Patt£ba  Stri,  or  royal 
wife,  is  the  next  heir  to  succeed  to  the  zamind&ri  as  sanctioned 
by  usage ;  that  the  Government  must  be  made  parties  to 
the  suit,  inasmuch  as  they  conferred  the  estate,  which  is  an 
unsettled  pollieiA,  on  1st  defendant,  recognizing  his  rights 
thereto.  Both  defendants  alleged  that  they  were  not  in 
possession  of  certain  portions  of  the  moveable'  property  de- 
scribed in  the  plaint. 

The  Civil  Court,  holding  that  there  were  two  cBstinot 
causes  of  action  which  had  better  be  tried  in  separate  suits, 
one  against  1st  defendant  for  unlawfully  withholding  tiie 
zamindfiri,  and  the  other  against  1  st  and  2nd  defendants  for 
being  in  unlawful  possession  of  the  ancestral  undivided  pro- 
perty, ordered  that  the  plaint  be  divided  accordingly,  and 
the  case  against  1st  defendant  placed  on  its  file,  the  other 
being  referred  to  the  Principal  Sadr  Amin  for  disposal. 

The  following  issue,  among  others,  was  settled — 

Whether  the  plaintiff  ia  estopped  by  res  judicata  from 
bringing  this  suit^ 

Defendant  produced  the  following  ea^bits — 

I.  Certified  copy  of  the  decree  of  the  Civil  Court  in 
Origincil  Suit  No.  2  of  1837. 

n.    Do.    do.  of  the  late  Sadr  Court  confirming  do.  in 
Appeal  Suit  No.  234  o/1859. 

The  Civil  Judge  delivered  the  following  judgment-^ 
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D  J2^  4.  "  This    is  a  suit    brought   by    plaintiff  to    recover  I 

'rTaTnoTus  the  zamindiri  of  MadavanaikanAr  Puliengulam  by  right  of 

— ^ '• —  primogeniture.     There  is  no  dispute  as  to  the  relationship 

existingbetween  the  parties,  both  plaintiff  and  defendants  being 
the  sons  of  the  late  Zamind4r,  one  Sunmuga  Madava  Naikar, 
by  different  mothers,  and  the  plaintiff's  claim  is  based  upon 
his  being  the  eldest  son, — a  fact  which  is  likewise  admitted  by 
the  defendants.  The  defence,  that  is  to  say,  the  only  portion 
of  it  I  am  about  to  consider  at  present,  is  that  the  claim  is 
res  judicata  by  the  decree  of  this  Court  in  Suit  No.  2  of  1857, 
and  I  am  of  opinion  that  it  is. 

On  an  examination  of  the  documents  filed  in  this  case. 
Exhibits  I  and  IE,  the  only  papers  connected  with  the  suit 
that  have  been  preserved,  I  find  that  that  suit  was  brought 
Iby  the  present  plaintiff  with  a  three-fold  object,  only 
one  of  which  need  be  stated  here,  namely,  to  obtain  a 
declaration  of  his  status  as  the  son  of  his  father's  Patt&ba 
Strf,  or  royal  wife,  and  consequently  that  he  i^otild  be 
entitled  to  inherit  the  zamind4ri  on  his  father's  death, 
to  the  exclusion  of  the  present  defendant's  mother  and 
her  children.  The  plaintiff's  father  was  1st  defelidant  in 
the  suit,  and  defendants'  mother  was  the  2nd  defendant, 
and  both  of  them  contested  the  action.  In  their  answer 
both  defendants  took  exception  to  the  allegation  that  plaint- 
iff was  the  son  of  1st  defendant's  Pattdba  Stri,  while  they 
affirmed  that  2nd  defendant  was  1st  defendant's  first  wife, 
and  they  contended  that  her  sons  were  the  preferential  heirs 
to  the  zamindirl,  and  these  respective  allegations  were  reite- 
rated in  the  reply  and  rejoinder.  Points  were  then  recorded 
by  the  Civil  Judge,  and  among  those  set  down  for  plaintiff 
was  "  To  prove  his  status  and  right  as  alleged,"  and  the 
same  was  set  down  for  1st  and  2nd  defendants  to  be  rebutted. 
In  the  judgment  the  Civil  Judge  stated  that  plaintiff's  claim 
hinged  upon  his  being  the  son  of  his  father's  first  wife,  and 
then,  after  recording  his  reasons  for  discrediting  the  evidence 
brought  in  support  of  this  allegation,  he  added  "  plaintiff 
further  pleads  that  he  is  the  eldest  son,  a  position  not  denied, 
but  one  which  cannot  confer  on  him  the  status  he  now 
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claims/'    In  conclusion^  in  the  decretal  part  of  the  judgment       1872. 
he  stated  that^  under  the  above  circumstances^.the  Court  is  of  ig.j.i\ro.  iig 
opinion  that  the  plaintiff  has  £ailed  to  prove  that  his  mother  -^f^^'^^- 
was  1st  defendant's  Patt&ba  Stri,  and  that  he  is  Ist  defen- 
dant's heir  to  the  exclvsion  of  2nd  defendanVa   sons,  and 
consequently  the  suit  was  dismissed  with  all  costs.   An  appeal 
was  preferred  against  this  decision  to  the  Sadr  Ad4Iat  (jB.  A, 
No*  234  of  ]  859)^  the  appeal  being  defended  by  the  2nd  defen- 
dant, for  plaintiff's  father  died  before  the  case  came  on  for 
hearing,  and  the  result  was  that  the  decree  of  the  Court 
below  was  affirmed.    In  their  judgment  their  Lordships 
make  the  following  observation,  on  which  plaintiff's  Counsel 
now  relies.     *'  It  has  been  attempted  at  the  hearing  of  the 
appeal  to  maintain  the  plaintiff's  right  to  succeed  as  being  the 
eldest  son.     This,  however,  was  not  the  position  taken  in  the 
Court  below,  where  the  succession  was  allowed  to  depend  on 
another  circumstance,  namely,  the  mother  being  the  Patt&ba 
Stri,  and  the  Court,  therefore,  hold  the  argument  to  be  an 
iBadmissible  one." 

Under  these  circumstances,  the  point  I  have  to  deter- 
mine is  whether  the  present  cause  of  action,  namely,  plaintiff's 
right  to  this  zamind&ri,  was  a  matter  determined  in  that  suit 
or  not,  and,  if  so,  whether  it  is  binding  on  the  parties  to  this 
litigation. 

It  is  beyond  question  that  the  exceptio  reijudicataa  bars 
every  claim  Which  may  be  adverse  to  the  matter  of  the  judg- 
ment— ''  quotieus  inter  easdem  personas  eadeni  questio 
revocatur."  In  respect,  however,  of  the  requisites  for  the 
identity  of  a  legal  contention,  two  things  are  noticeable — (1) 
The  exceptio  falls  to  the  ground  when  lio  identity  exists,  even 
though  the  subsequent  action  may  resemble  the  former  one, 
and  (2)  the  exceptio  is  maintainable  where  the  identity  is 
actually  present,  though  the  previous  point  in  litigation  and 
the  new  one  may  be  somewhat  dissimilar.  Now  the  argu- 
ment on  behalf  of  plaintiff  is  that  there  is  not  such  a  complete 
identity  as  should  operate  in  bar  of  his  suit ;  (1)  that  the  ques- 
tion of  right  or  origin  of  right  involved  in  this  case  is  differ- 
ent froD3L  the  question  or  origin  of  right  involved  in  the  other; 
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1872.  and  (2)  that  there  is  not  the  same  condition  of  parties.  Upon 
J?.  A.  No.  116  ^®  subject  of  the  ^'  question  of  right/'  Jiis  vakil  contends  in 
^f  ^^'^^'  effect,  though  not  in  identical  words,  that  the  former  suit 
was notdecided upon  the  same  objective groondswhidii  are  now 
put  forward  as  the  condition  of  the  right  which  is  sought  tobe 
established,  and  that^  consequently,  he  is  not  concluded  by  the 
decree  passed  therein.  I  doubt,  however,  whether  this  is  a 
correct  interpretation  of  the  law  which  the  facts  of  the  case 
give  rise  to.  Plaintiff,  it  is  true,  put  forth  his  claim  in  the 
pleadings  as  based  upon  his  being  the  son  of  the  Patt&ba 
Stri,  but  he  also  in  argument  set  up  his  present  ground  of 
contention,  namely,  his  being  the  eldest  son,  a  positicm  whidi 
,  being  admitted  was  not  put  in  issue,  and  the  Judge  pro- 
nounced it  as  a  position  which  could  not  confer  upon  him  the 
status  he  then  claimed.  Whether  he  was  right  or  wrong  i& 
80  determining,  I  am  not  called  upon  to  express  an  opinion,— 
it  is  enough  that  this  ground  of  legal  right  was  a  point  raised 
and  opened  for  decision,  and  that  it  was  finally  dealt  with  in 
the  judgment  and  decree  of  the  Court  of  First  Listance.  Sa 
far  the  matter  is  clear  at  all  events,  but  what  plaintiff  in  tratii 
relies  upon  is  the  observations  of  the  Judges  of  the  Sadr  Coort 
in  their  appeal  judgment  noted  before.  I  am  not  free  bom 
doubt  certainly,  but  I  think  that  if  the  Court  were  mistakes 
in  the  view  they  adopted^  plaintiff  should  have  carried  the 
case  a  step  fuxiiher  to  the  Privy  CoUnciL  But  in  no  case  dol 
see  that  the  Sadt  Court  advisedly  shut  out  this  question  firtan 
consideration  and  adjudication.  What  they  said  was  that  they 
considered  the  argument  an  inadmissible  one,  because  the 
position  taken  in  the  Court  below  was  that  the  successioQ 
admittedly  depended  upon  another  circumstance,  namely,  the 
mother  being  a  Pattaba  Stri.  I  think,  therefore,  in  this  res- 
pect plaintiff's  contention  is  not  maintainable. 

The  other  question  is  whether  the  decree  is  binding 
between  the  parties,  whether,  that  is  to  say,  there  is  identitjr 
of  subject  as  well  as  of  object  The  defendant  was  not  actu- 
ally a  party  to  the  former  suit  certainly,  but  it  must,  I  think, 
be  held  that  he  was  a  privy  to  it.  The  principle  of  estoppel, 
as  applied  to  privies,  is  that  a  party  claiming  through  another 
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is  estopped  by  thaD  which  estopped  that  other  respecting  the  ^^^ 
same  subject  matter,  and  thus  an  heir,  who  is  privy  in  blood,  jj.  a.  No.  us 
is  estopped  by  a  verdict  against  his  ancestor  through  whom  ,  <'/^^72. — 
he  claims*  It  is  quite  clear  that  had  the  former  judgment 
gone  the  other  way,  plaintiff's  father  and  defendant's  mother 
would  have  been  estopped  &om  again  agitating  this  question, 
and  it  is  through  them  that  defendant  claims  and  has  since 
inherited.  Defendant  was  not  actually  a  party  on  the  record 
of  that  suit,  because  he  was  a  minor  at  the  time,  but  he  was 
especially  represented  by  his  mother,  and  specifically  men- 
tioned as  belonging  to  the  class  of  persons  which  it  was  sought 
to  exclude  from  the  succession.  I  think,  therefore,  as  a  privy 
in  blood  he  would  have  been  bound  by  that  decree,  and  if 
this  is  so,  it  completes  the  identity.  For  a  very  accurate  and 
learned  exposition  of  the  law  on  the  subject  I  would  refer  to 
the  cases  quoted  in  the  Madras  H.  C.  R.  Vol.  II,  page  131, 
and  in  Vol.  HE.  page  320,  the  former  of  which  was  affirmed 
in  appeal  in  XI  Moore,  page  50,  as  well  as  to  5.  M.  H.  C.  R. 
page  176,  and  it  has  been  my  endeavour  to  decide  this  case  in 
accordance  with  the  principles  therein  enunciated : — I  have 
only  to  add  that  the  identity  is  not  destroyed  by  the  former 
suit  being  for  a  declaratidn  of  titie  and  this  being  brought  to 
recover  possession.  For  these  reasons  I  think  plaintiff's  suit 
most  be  dismissed  with  all  costs.'' 

The  plaintiff  appealed  upon  the  following  gpround — 

The  conclusion  arrived  at  by  the  Civil  Judge  upon  the 
let  issue  is  contrary  to  law,  neither  of  the  decrees  pleaded 
amounting  to  an  estoppel  in  respect  of  the  present  suit. 

0' Sullivan  for  the  appellant,  the  plaintiff. 
Mayne  for  the  respondent,  the  1st  defendant* 
The  Court  delivered  the  following 

JuDOMBNT : — The  present  appeal  was  admitted  to  deter- 
mine whether  the  suit  was  barred  by  the  decision  of  the 
declaratory  suit  promoted  agamst  those,  whom  defendant  repre- 
sents, by  the  present  plaintiff.  The  ground  of  denying  the 
bar  by  res  judicata  is  that  he  there  put  his  right  of  inheritance 
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1872.       on  the  ground  of  sonship  by  the  Pattaba  Strf,  and  that  he  puts 
A  a"  No.  115  ^*  ^^^  upon  the  ground  that  he  is  the  eldest  son  of  his  father* 
^/^872.      It  appears  that  this  fact  was  before  the  Civil  Court,  which  says 
that  the  fact  is  admittedly  indifferent  and  not  capable  of  con- 
ferring the  status  claimed.     To  allow  this  ground  to  be  set 
up  now  would,  therefore,  be  to  do  what  it  was  sought  to  do  in 
the  Shivagcmga  case,  set  up  a  ground  of  claim  which  the  liti- 
gant had  in  the  preyious  case  expressly  withdrawn  by  his 
admission  from  the   cognizance  of  the  Court.    The  Sadr 
Court  refused  to  listen  to  the  point  put  forward  in  appeal 
because  the  case  had  not  been  put  upon  that  ground.    This 
may  have  meant ''  you  shall  not  assert  a  ground  of  law  arismg 
''  out  of  the  facts  stated,  if  you  have  not  urged  that  ground  of 
"  law  in  the  Lower  Court/'andthe  decision  would  be  wrong,  or 
it  may  mean  "  joxi  dispensed  the  Court  below  from  conside^ 
''ing  this  ground  and  yoa  shall  not  urge  it  now/'  wheiii 
accord^ig  to  the  decision  of  the  Privy  Council,  it  would  proba^ 
bly  be.  right.      If  it  was  wrong  the  remedy  was  by  appeal 
Whether  right  or  wrong,  it  is,  as  this  casis  was  treated,  a  deci- 
sion against  him. 

The  better  opinion  probably  is  that  he  would  be  barred 
whether  this  ground  of  being  heir  was  brought  forward  or 
not.  The  "  caussa**  in  the  first  suit  was  "  being  heir,*'  and 
Paulus  does  not  say  that  a  new  suit  for  the  same  object  matter 
may  be  brought  because  a  new  basis  in  fact  of  the  same 
''  caussa"  is  adduced,  but  where  there  is  a  different  '*caussa." 
The  present  case  seems  to  fall  within  his  words  "  mutafcam 
"  actionem  opinio  petitoris  non  facit.'*  In  every  point  of  view 
the  plaintiff  is,  in  our  opinion,  clearly  barred,  and  this  appeal 
must  be  dismissed  with  costs. 

To  the  judgment  referred  to  in  HI  M.  H.  C.,(a)  after  the 

words  "  in  favor  of  the  defendant  all  the  objective  pounds  of 

the  decision  which  have  led  to  the  dismissal  of  the  suit'*  the 

following  ought  to  be  added  ''  and  without  the  establishment 

of  which  the  suit  could  not  have  been  logically  or  legally  dis- 

^lissed." 

Appeal  dwntssid. 

(*)    pp.  326—834. 
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Special  Appeal  No.  815  ef  1872. 

Eachvk  SirBSATA •••»«. Special  Appetla/nL 

BsNOAL  SAHTAFPMYJb ....Special  Besp(mdent. 

¥lftixitiff%  fiitbher  afid  defendamt  eniei'od  into  aa  agreement  io: 
i860,  hj  wluch  ^  former  delivered  oyer  certain  lands  to  th^  latter 
in  oonsideration  c$  bia  promiaes  to  perform  certain  serrices.  Plaintiff 
brought  tins  suit  Ibr  restoration  of  the  land,  alleging  that  defendant  had- 
failed  to  perfonn  the  services*  Defendant  denied  fulure  to  perf(Mrm  and 
pleaded  tnat  the  contract  was  not  revocable. 

Seldt  in  Special  Appeal,  reveising  the  deciBions  of  the  Lower 
Coorts,  that  the  question  was  whether  there  was  in  this  case  the  offer 
of  one  performanoe  far  tiifrother,  and  wfaethdr  the  continuous  perform- 
ance oif  the  servioes  on  the  one  side  was  the  presapposition  of  the 
continuous  existence  of  the  gift  on  the  other^  or  whether  there  was  a 
mere  «ift  with  s  charge  upon  it,  the  primary  intent  being  to  give- 
That  tnis  wasa  question  of  construction,  and  thi^  in-the  present  €ase> 
ialdng  the  agreement  and  counterpart  together,  there  was  clearly  a 
covenant  for  the  hei«ditary  ei^yment  of  the  laudato  be  exchanged  for 
an  hereditary  performance  of  uie  services. 

THIS  was  a  Special  Appeal  against  tHe  decision   of  T:       ^^ba, 
Sdbbanachary,  the  Acting  Principal  Sadr  Amin  of  Man-  sTaTNoTETS^ 
galore,  in  Begnliur  Appeal  No.  217  of  1871,  confirming  the     o/i872.. 
Decree  of  the  doort  of  the  District  Muhsif  of  Bark^  in 
Original  Suit  No.  157  of  1869; 

PlaintifTs  father  (deceased)  ai^  tt»  defendant  entered^ 
into  an  agreement  in  1850>  by  which  the  fcnrmer  delivered 
oveir  certain  land&  and  promised  others  to  the  latter  in 
Gonsideratiiin  of  bia  promise  to  pat  up  his  dwelling,  near  a 
temple  of  the  former^  and  perform  certam  serviceSj  such  as^ 
keeping  accounts,  etc.  In  this  suit  plaintiff  alleged  that  as 
tiia  defendant  had  failed  to  perform  the- services  from  1864^  he- 
(plaintiff)  was  entitled  to  restitution  of  the  land.  Defendant,. 
on  the  other  hand,  contended  that  he  had  not  &iled  to  per- 
form the  services  rrferred  to  j  and  that  the  contract  was  not 
revocable. 

Tkud  following  is  a  translation  of  the  agreement  andt 
coont^part  in  qtiestion  [Documents  A  attd  JKq.^  1]. 

Docwnent  A. 

Bwatatitra  Mukhtyart  (deed  transferring^  right)  executed. 
on  Friday  the  5th  Magabahula  of  Saumya,  corresponding  to* 
the  1st  Februaiy  1850,  by  Kuchiir  Tammaiya  Senabhoy,. 
restding  at  Bark&r  Taluq»  in  favor  of  Bengal  Saulappen  resi- 
ding at  Bramhavar. 

(a.)    Present  :—BoUoi7ay  and  Innes,  J  J^ 

2a 
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1872.  Whereas  I  have  to  conduct,  singlehanded,  the  manage- 

S.7to.  3U  "^eat  of  my  whole  affairs,  namely  those  of  the  land  allotted  to 
0/1872.      the  service  of  the  deity  at  Barkdr^  called  Gropalad^varUj  and 

worshipped  by  me,  and  those  of  my  own  land,  etc. — ^whereas 
it  has  been  determined  that  yon  shonld  be  made  to  dwell  near 
the  {temple  of  the)  said  deity,  and  you  should  yourself  or  by 
employing  such  person  on  your  behalf  as  will  suit  me,  con- 
tinue to  render  such  assistance  as  you  can  in  the  writing  busi- 
ness, etc.,  necessary  for  the  management  of  my  affairs  afore- 
said ;  and*  whereas  I  made  a  verbal  promise,  willingly  and 
gratuitously  to  give  you^  on  that  account,  a  land  yielding  a  net 
produce  of  Hoons  12,  a  year. — I  have,  towards  the  above 
extent  of  land,  conveyed  to  you,  this  day,  all  my  rights  over 
a  moiety  \^Here  enter  the  parOeula/rs  thereof]  bearing  a  beriz 
of  Hoons  13-4-4,  and  an  old  beriz  of  Hoons — ^inclusive  of 
vantage,  and  a  sist  of  Hoons  11-3-2  out  of  the  land  No.  1 
registered  in  the  name  of  Maribhatta,  connected  with  me, 
bearing  a  sist  of  Hoons  22-6-4,  an  addition^  tax  of  Hoons 
5-0-13,  and  Hosagame  tax  of  Hoons  0-3-3,  i.  6.  Hoona  28-0-4 
in  all,  for  which  the  Tharar  beriz  fixed  is  Hoons  26-8-8,  toge- 
ther with  all  the  appurtenances  and  privil^ea   thereunto 
belonging.     Until  I  shall  give  over  to  you  such  portion  of 
land  as  would  make  up  the  above  extent  yielding  a  net  pro- 
duce of  Hoons  12, 1  shall  pay  you,  in  cash,  the  balance  left,  to 
the  exclusion  of  the  net  produce  derivable  from  the  land 
specified  above.    You  should  get  registered  in  your  name  the 
aforesaid  land  bearing  the  Tharar  beriz  of  Hoons  13-4-4 : 
pay  from  the  present  year  the  said  beriz  to  the  SarkiLr,  and 
enjoy  from  generation  to  generation  the  above-mentioned 
land  and  all  its  appurtenances,  such  as  garden,  etc.,  by  exer- 
cising all  rights  of  ownership  over  the  same  and  acting  up  to 
the  terms  of  the  counter-deed  passed  by  you  this  day.    Ton 
are  not  to  sell  the  said  land.     As  I  have  given  the  said  land 
to  you  gratuitously,  myself  and  my  descendants  are  only  to 
have  the  assistance  rendered  as  above  agreed  upon,  but  not 
to  claim  the  restoration  of  the  land.     Thus  the  Sarvasiva- 
tantra  Mukhtyari  deed  has  been  executed  by  me  of  my  own 
accord, 

(Signed)    TAMMAIYA  SfiNABHOY, 
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Document  No.  1.  1873. 

The  counterpart  of  the  Swatantra  Mukhtyari  deed,  execu-  5.^,  ^q.  315 
ted  to  Tamma  Samaboga  of  Knchdr  attached  to  BarkAr  Taluq,     o/l872. 
by  Banagalli   Sauthappa  on  the  Ist  February  1850  is  as 
follows— 

As,  in  order  to  conduct  the  whole  management  of  the 
land  which  you  have  allotted  to  the  use  of  the  Sri  Oopdla- 
kristna  DSvaru  at  Barktir^  which  is  worshipped  by  you,  and  of 
your  own  private  lands,  you  are  a  Yabistakari  (single  man), 
it  has  been  determined  that  I  should  keep  my  residence  near 
the  said  Oop&Iakristna  D6varu  and  assist  you  in  the  writing 
business,etc.j  connected  with  your  management,  either  person- 
ally, or  by  employing  on  my  own  responsibility  a  man  who 
would  suit  your  convenience.  For  this  purpose  as  you  havo 
promised  to  give  me  gratis  a  land  yielding  annually  a  profit 
of  Kunterayi  Hoons  12,  and  of  which,  as  you  have  put  me  in 
possession  of  a  land  assessed  at  Hoons  13-4-0  and  executed  a 
Survasivathantra  Mookhtyari  {deed  transferring  all  rights) 
for  the  same,  and  as  you  have  further  agreed  to  pay  me  in 
cash  to  make  up  the  difference  of  the  profit  of  12  Hoons, 
which  may  be  left  after  deducting  the  profit  which  shall  bo 
derived  from  the  land  now  given  me  this  day  belonging  to 
the  Wurg  No.  1  in  the  village  of  Hosala  and  assessed  at 
Hoons  13-4-0,  until  you  give  me  the  remaining  land  to  make 
up  the  deficiency  of  the  profit  of  12  Hoons,  I  from  generation 
to  generation,  either  personally  or  by  emplojring  on  my  own 
responsibility  a  man  who  would  suit  your  convenience,  will 
assist  you  and  your  generations  in  the  writing  business,  etc. 
as  aforesaid,  according  to  your  pleasure,  and  I  will  keep  my 
permanent  residence  near  the  said  Pagoda,  and  enjoy  the  land 
which  has  been  given  me  and  which  will  be  given  in  future, 
from  generation  to  generation.  Moreover,  there  is  no  reason 
either  for  you  or  for  your  generations  to  say  that  this  land 
which  you  have  given  me  gratis  and  the  land  which  you  will 
give  me  hereafter,  should  be  returned.  I,  and  also  my  gene- 
rations will  give  the  assistance  that  could  be  done  by  us  as 
aforesaid  and  enjoy  {the  land).  Except  this,  we  havo  no  right 
to  sell  the  land.    Thus  this  counter-part  has  boon  executed. 

(Signed)    SANTHAPPA. 
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ItrSi  The  District  Mnnsif,  in  Ua  jnagraent,  eaid :— "  Thongfa 

«i  A,  No.  319  ^  ^  ^BA^  when  ike  land  aUnded  to  by  Uie  plamiiiF  was 
,  <>/^^^^  given  by  Us  laUier  to  ike  defendant  under  Ae  said  karte^  ii 
msa  settled  that  the  defendant  shonld  perfonn  the  writing 
business  and  do  other  assistance  for  the  managraient  of  affairs 
by  him  (plaintiff's  fath^^  yet  it  is  dear  that  the  land  was 
^ven  gratuitously.  It  is  not  stipulated  therein  that  in  the 
Bvent  of  the  defendant  failing  to  do  the  assistance  resohred  to 
be  done  by  him,  the  land,  or  the  net  produce  thereof  should 
be  given  up»  Besides  this,  the  plain|tiff*B  btitee  inserted  a 
stipulation  therein  in  strict  terma  to  the  effect  that  becaose 
the  land  had  been  given  gratuitously,  himsdf  or  his  deseen- 
^ants  should  not  claim  the  same  back ;  and  the  bet  that  the 
plaintiff  has  no  right  either  to  claim,  in  (^positioB  to  the  said 
atipulation,  the  land  or  the  produce  th^rooi^  or  to  luring  a  suit 
claiming  therein  the  same,  is  undoubted- 
It  is  not  dear  from  the  said  kar&rs  to  what  extent  the 
writing  business  and  other  assistance  must  be  done  by  the 
defendant  for  the  management  of  the  affidrs  by  the  plaintiff's 
iather  or  the  plaintiff,  as  shown  in  the  said  kar&rs.  Such  an 
assistance  cannot  be  expected  except  on  amicable  terms 
among  the  parties  with  each  other,  and  the  Court  cannot 
compel  them  on  that  accoimt.  H^ice  the  Court,  finding  that 
the  plaintiff's  daim  cannot  stand  good,  dismisses  the  suit  with 
costs." 

Upon  appeal  (by  the  plaintiff)  the  Principal  Sadr  Amin 
said-.-"  The  questions  for  consideration  in  this  case  are  (1) 
whether  the  contract  is  revocable,  and  (2)  whether  there  was 
any  breach  of  it  on  part  of  the  defendant 

With  regard  to  the  1st  point,  I  entirely  concur  with  the 
Munsif  in  hdding  the  gift  of  the  land  to  the  defendant  to  be 
absobte  and  ^revocable.  The  donor  has  clearly  expressed 
that  the  land  was  given  to  the  donee  absolutely,  to  be  enjoyed 
from  generation  to  generation ;  and  again  explained  hia  in* 
tention  in  the  latter  part  of  the  deed,  where  he  stated  that  the 
gift  is  irrevocable,  though  he  can  require  the  donee  to  per- 
form  the  services.    I  am,  therefore,  of  opinion  that  the  plain-> 


KAGHUR  SUBKATA  V.  BENGAL  SANTAPPAITA.  171 

laff  has  BO  right  to  ebim  reetoratioii  of  the  land)  as  sued  for.        1872. 

«^0 J^^MM  J^^Vi    ^Nk. 

Be9M)e  I  think  it  nnneceBsary  to  decide  the  second  qnestion/'  sTTTIfHrni 

Tie  plaintiff  preferred  a  special  appeal  upon  the  follow-  ' — • — 

ing  gronndS)  among  others  : — 

L  ^e  Lower  Courts  have  misconstrued  the  agreement 
in  question. 

n.  The  d^ndant  not  having  acted  up  to  the  terms  of 
the  said  agreement^  the  plaintiff  is  entitled  to  the  lands  in  dis- 
pute under  the  agreement  'm  question. 

in.  Even  if  the  document  in  question  should  be  sup- 
posed to  contain  no  express  provision  for  the  restoration  of 
the  lands  in  the  event  of  the  services  not  bdng  properly  per- 
formed, such  provision  must  necessarily  be  implied  from  the 
nature  of  the  ccmtract. 

IV.  A  suit  for  damages  by  the  plaintiff^  even  if  it 
should  be  successfnlj  would  not  afford  adequate  relief  to  the 
plainti£ 

Savjiva  Ran  for  the  special  appellant^  the  plaintiff. 
The  Court  delivered  the  following  judgments  :— 

HoLLOWAT,  J. : — ^The  question  is  whether  there  is  in  this 
case  the  offer  of  one  performance  for  the  other^  and  whether 
the  continuous  performance  of  the  services  on  the  one  side  is 
the  presupposition  of  the  continuous  existence  of  the  gift  on 
the  otherj  or  whether  there  is  a  mere  gift  with  a  charge  upon 
it,  the  primaxy  intent  being  to  give. 

The  English  lawyer  would  say — ^Are  the  covenants  upon 
the  one  side  the  entire  and  indivisible  consideration  for  those 
on  the  othec  ?  This  is  a  question  of  constructiouj  and,  taking 
the  two  documents  together,  it  seems  clear  to  me  that  there  is 
a  covenant  for  the  hereditary  enjoyment  of  the  land  to  be 
exchanged  for  an  hereditary  performance  of  the  services.  To 
fasten,  as  the  Principal  Sadr  Amin  does,  upon  some  words  at 
the  end  of  the  one  document  without  so  interpreting  it  with 
the  remainder,  is  to  violate  a  plain  rule  of  construction.  The 
words  are—''  As  I  have  given  the  said  land  to  you  gratuitous- 
(f  \y^  mjMlS  And  my  descendants  are  only  to  have  the  assia* 
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1873  ''  tance  rendered  as  above  airreed  upon,  bat  not  to  claim  the 
8  A  No  81*5  "  restoration  of  the  land.  Thus  the  Sarwaenvatantra  Mnkhtyar 
0/1872.  "  deed  has  been  execnted  by  me  of  my  own  accord."  When 
read  with  the  rest  of  the  documents  on  both  sides,  they  mere- 
ly mean — '  this  shallbe  no  gift  defeasible  by  me  or  my  heirs,  but 
the  land  is  yours  on  the  terms  above  agreed  upon.'  The  two 
documents  shew  those  terms.—'  I  want  assistance  in  my 
business.  You  have  agreed  to  render  it  or  cause  it  to  be 
rendered  from  generation  to  generation.  In  return  you  shall 
enjoy  the  laAd  but  without  the  power  of  alienation' — ^A  stipula- 
tion  strongly  enforcing  the  construction  to  which  the  words 
themselves  lead,  that  the  continuous  enjoyment  was  on  the 
presupposition  of  the  continuous  performance.  There  may, 
of  course,  be  cases  in  which  thenonfulfilment  may  be  merely 
'  ground  for  the  demand  of  the  sum  which  ought  to  be  applied. 
The  legatum  sub  mode  is  .an  example.  Where  the  legatee 
refuses  to  perform  the  modus,  he  is  liable  to  the  restoration  of 
the  sum  which  requires  to  be  applied  to  the  purpose.  Where, 
however,  even  here,  the  duty  is  not  the  expenditure  of  money 
and  the  performance  refused,  entire  restitution  can  be  requir- 
ed, and  simply  because  there  is  no  room  for  a  measure  of  the 
non-performance  (compare  Puchta  Pand.  Sec.  5S3 ;  Amdts 
Pand.  533  with  Scheurl  Nebenbestimmungen  255.) 

The  intent  apparent  upon  the  two  documents  taken  to- 
gether is  that  the  continuous  enjoyment  of  the  land  shall  be 
exchanged  for  the  continuous  performance  of  the  services. 
I  would,  therefore,  reverse  the  decree  of  the  Principal  Sadr 
Amin  and  of  the  Munsif,  and  direct  the  latter  to  try  the  case 
in  the  regular  manner,  as  the  judgment  upon  the  preliminary 
point  is  erroneous.  The  question  to  be  tried  is  "  whether 
''  there  have  been  on  the  defendant's  part  neglect  and  refusal 
"  to  perform  or  get  performed  the  services  mentioned  in  the 
agreement." 

The  costs  of  this  appeal  should  be  provided  for  in  tho 
judgment. 

Iknes,  J.  :— I  have  already  expressed  my  opinion  in 
accordance  with  this  construction  of  tho  documents  and 
agree  to  tho  disposal  of  the  case  in  the  manner  proposed. 
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lappellatr  9uns(liittton.  (a) 

Regular  Appeal  No.  118  of  1S72. 

Imh£Dt  Eanuqa  Ba'ma'ya  Oaundan Appellant. 

Ra'maswa'mi  Ambalah Respondent. 

Plaintiff  brought  this  sait  to  obtain  a  decree  dismissing  defendants^ 
Committee  and  Manager  of  a  certain  Pagoda,  from  their  offices  on  the 
ground  of  malversation.  The  Court  made  an  order  expressed  to  be  by 
consent  of  the  parties  concerned,  and  in  exercise  of  the  Court's  dis- 
cretionary power  under  Section  16  of  Act  XX  of  1863,  referring  the 
matters  in  difference  to  three  arbitrators  for  final  determination,  said 
arbitrators  *'  to  make  their  award  in  writing  and  submit  the  same" 
within  a  certain  period.  Each  arbitrator  delivered  a  separate  award  in 
writing,  two  arbitrators  finding  for  the  plaintiff.  The  Civil  Judge 
made  a  decree  in  accordance  with  the  award  of  the  majority  of  the 
arbitrators.  The  1st  defendant  appealed  on  the  grounds  (1)  That  he 
bad  not  consented  to  the  arbitration,  and  (2)  that  tbere  being  no  provi- 
sion in  the  order  of  reference  to  the  effect  that  the  finding  of  a  majority 
of  the  arbitrators  should  prevail,  there  was  no  valid  awara.  Beld^  that, 
in  this  case,  the  order  of  the  Judge  was  valid  without  the  assent  of  the 
persons  to  be  bound.  That  he  might,  when  he  made  the  order,  have 
inserted  aa  a  provision  that  the  decision  of  the  majority  should  be 
that  of  the  body,  and  that  there  was  no  reason  why  his  ratification  of 
that  mode  of  decision,  wholly  within  his  discretion,  should  not  be 
equivalent  to  a  previous  command. 

THIS  was  a  Regular  Appeal  against  the  decree  of  J.  D.        1372. 
Goldingliam,  the  Civil  Judge  of  Madura,  in  Original  f^"^"^^^- 
Suit  No,  27  of  1870.  o/i872.»- 

The  plaintiff,  as  a  person  interested  in  the  Kullalagur 
d^vast&nam,  brought  the  suit,  having  obti^ed  the  leave  of 
ihe  C!ourt  as  required  by  Section  18,  Act  XX  of  1863,  to  ob- 
tain a  decree  dismissing  the  defendants  from  their  offices  as 
members  of  the  Committee  and  Manager,  respectively,  and 
further  adjudging  them  to  pay  to  the  dSvast&nam  Rupees 
16,124-8-0,  being  loss  sustained  on  account  of  their  illegal 
and  unwarranted  acts,  such  as  increasing  the  establishment 
unnecessarily,  and  to  benefit  their  dependents  usurping  the 
jewels  and  the  money  belonging  to  the  pagoda,  and  misappro- 
priating to  themselves  the  pagoda  funds  under  pretence  of 
making  loans  to  insolvents,  of  which  the  plaintiff  became 
aware  in  1869. 

The  defendants,  generally,  denied  the  allegations  in  the 
plaint.     The  Civil  Court,  by  the  following  order  of  the  29th 
(tt)    Present ;— HoUoway  and  Kindersley,  JJ, 
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1872.      September  1871^  referred  tbe  matters  in  difference  between 
k  A.  No.  118  ^^  parties  to  arbitration  :— 

o/i87sL 

"  Upon  reading  the  Petition  presented  by  the  plaintiffaDd 
his  Vakil,  and  by  2ndj  3rd  and  5th  defendants,  and  Mr.  J. 
Frendij  Vakil  for  the  said  2nd  and  5th  defendants  and  for  Isi 
and  4th  defendants,  who,  he  says,  conciir  in  the  said  P&titioiL— 
It  is  ordered  by  and  with  the  consent  d[  the  parties  present 
and  in  the  exercise  of  the  Courtis  dificretiouary  power  under 
Section  16  of  Act  XX  of  1863  that  all  matters  in  diffiarenoe  in 
this  snit  be  referred  to  the  final  determination  of  (1)  Nila- 
konta  Shastri,  (2)  Mr.  G»  ELickey,  and  (8)  S.  Subramania 
A'yyar,  who  are  to  make  their  award  in  writingand  sdbmit  the 
same  to  this  Court,  together  with  all  proceedings,  depositions 
and  exhibits  in  this  suit  within  two  montha  from  the  date 
hereoil  And  it  is  ordered  further,  by  and  with  the  like  con- 
sent, that  the  said  artHtrators  are  to  be  at  Hboiy  to  examine 
the  parties  and  t^eir  witnesses  upon  oath  or  aflbrmatiea,  which 
tiiey  are  empowered  to  administer,  and  that  the  said  arbitn- 
tors  shall  have  all  such  powers  or  anthoritias  as  are  vested  in 
arbitrators  under  Act  VIII  of  1859^,  including  therein  power 
to  call  for  all  books  of  account  that  they  may  consider  neoes- 
saiy.  And  it  is  further  ordered,  by  and  with  the  like  consent, 
that  the  costs  of  this  suit,  together  with  the  costs  of  re&rance 
to  arbitrtktion,  up  to  and  including  the  award  of  the  said  arbi- 
tnrfKMB,  do  abide  the  result  of  the  finding  of  thie  said  atbitm- 
tors." 

In  accordance  with  this  reference  the  arbitrators,  on  or 
about  the  5th  March  1872,  delivered  their  opinicms,  separate- 
ly, in  writing.  Objections  to  the  award  were  raised  by  seveiai 
of  the  parties  to  the  suit,  among  others  by  the  1st  defendant^ 
who  alleged  that  he  had  not  agreed  to  the  submission  to 
arbitration,  and  refbsed  to  be  bound  by  the  award. 

The  Civil  Judge  delivered  a  judgment  from  whidli  the 
following  is  taken : — 

^  Objections  have  been  raised  against  the  award  6f  the 
arbitratora  by  plaintiff,  1st,  2nd,  and  4th  defiandants,  respee* 
tively.    No  award  can  be  set  aside  nnder  Section  S24  of  the 
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Code,  unless  oorraption  or  misconduct  be  proved  against  the       I872. 
arbitrators,  or  nmpire.    None  such  being  even  imputed,  it  A.A.lfo,  us 
follows  that  the  Court  must  decree  in  each  item,  or  matter  in     ^  ^^72. 
dispute,  in  accordance  with  the  opinion  expressed  by  the 
majority  of  the  arbitrators/' 

'  The  1st  defendant  appealed  on  the  following  grounds  : — 

1.  The  reference  to  arbitration  in  the  suit  and  the  award 
purporting  to  be  made  theirennder  are  invalid. 

2.  The  reference  to  arbitration  was  made  upon  the  ap- 
plication of  the  plaintiff  and  some  of  the  defendants  under  Act 
Yin  of  1859i  and  the  arbitrators  were  nominated  by  the 
applicants.  The  1st  defendant  did  not  join  in  that  applica- 
tion, and  is,  therefore,  not  bound  by  the  award. 

3.  The  order  of  reference  contained  no  provision  that 
the  arbitrator  should  deliver  separate  awards,  or  that  the 
decision  of  the  majority  should  prevail.  The  arbitrators  not 
having  agreed,  there  is,  therefore,  no  valid  award. 

4.  The  findings  of  the  majority  of  the  arbitrators  do  not 
disclose  such  conduct  on  the  part  of  the  1st  defendant  as 
warrants  his  removal  from  office  under  Act  XX  of  1868. 

Handley  for  the  appellant,  the  1st  defendant. 

The  Court  delivered  the  following 

JuDOKBKT : — ^In  this  case,  as  in  all  such  cases,  it  is  to  be 
regretted  that  the  order  to  refer  did  not  embody  the  mode  in 
which  the  decision  should  be  arrived  at ;  whether  a  majority 
should  decide,  or,  in  case  of  difference,  an  umpire.  It  is  im- 
necessary  to  determine  in  this  particular  case  whether  into 
such  a  submission  by  agreement,  the  principle  should  be  im- 
ported that  where  an  act  is  to  be  done  by  a  body,  the  act  of 
the  majority  of  the  units  of  that  body  is  the  act  of  the  body. 
Here  the  order  of  the  Judge  was  valid  without  the  assent  of 
the  persons  to  be  bound.  There  can  be  no  doubt  that  he  might, 
when  he  made  the  order,  have  inserted  as  a  provision  that  the 
decision  of  the  majority  should  be  that  of  the  body,  and  there  is 
no  reason  why  his  ratification  of  that  mode  of  decision,  wholly 
within  his  discretion,  should  not  be  equivalent  to  a  previous 

24 
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^V^'on  command.  Without,  therefore,  at  all  saying  that  the  arga- 
Jt.  A.  iVo.  118  iRORt  m  appeal  ought  in  any  case  to  prevail,  we  are  clear  that 
— ^/^^^^' it  ought  not  in  this  case.    The  appeal  will  be  dismissed. 

Appeal  dismUted* 


Special  Appeal  No.  251  o/1871. 

Sa'mi  A'tyakoa's. Special  Appellant. 

Gopa'l  A'tyanqa^E Special  Respondent 

Defendant  executed  in  favor  of  plaintiff  at  Combaconmn,  in  the 
2illah  of  Tanjore,  a  deed  of  mortgage  of  lands  situated  at  a  place  within 
the  jurisdiction  of  the  District  Munsif  of  PerambaldT)  in  the  Trichi- 
nopoly  Zillah.  The  deed,  to  make  it  enforceable,  required  registration, 
the  jplace  of  registry  (from  the  situation  of  the  lands)  being  Perambaltir. 
Plaintiff  appeared  at  the  registxy  office,  but  defendant  did  not.  In  con- 
sequence the  Sub-Registrar  refused  to  register  the  deed.  The  present 
suit  was  brought  to  compel  defendant  to  join  in  registering  it.  The 
District  Munsif  of  Peramoaltir  dismissed  the  suit  upon  the  ground  that 
the  cause  of  action  did  not  arise  within  his  jurisdictioD,  but  at  Combft- 
conum.  The  Civil  Judge  confirmed  this  decision,  as  he  found  that  the 
defendant  was  a  permanent  resident  of  Combaconum.  Upon  Special 
Appeal,  ffeldf  reversing  the  decree  of  the  Civil  Judge,  that  as  Section  21 
of  tne  Registration  Act  (XYI  of  1864)  which  governed  this  case,  render- 
ed it  necessary  that  the  deed  should  be  registered  in  Perambaltir,  the 
defendant  was  under  an  obligation  to  plaintiff  to  get  the  document  re- 
gistered at  that  place  ;  that  the  breach  of  this  obligation  was  the  canse 
of  action,  and  that,  consequently,  the  Court  at  Perambaliir  had  Jons' 
diction,  as  it  was  the  place  of  the  fulfilment  of  the  obligation. 

1878.       riiUiS  was  a  Special  Appeal  against  the  decision  of  B.  David- 

JawMp  6,     X    son,  the  District  Judge  of  Trichinopoly,  in  Regular  Ap- 

<tf  1871.     peal  No.  82  of  1869,  confirming  the  revised  decree  of  the 

Court  of  the  District  Munsif  of  Perambaltir  in  Original  Suit 

No.  156  of  1866. 

The  facts  appear  in  the  following  judgment  of  the  Lower 
Appellate  Court : — 

'' Plaintiff  brought  this  suit  to  compel  registration  of  a 
certain  document. 

The  plaint  set  forth  that  on  the  2nd  January  1866,  the 

defendant,  a  resident  of  Combaconum,  executed  a  deed  of 

mortgage  to  him  at  Combaconum  for  certain  lands  situated 

within  the  jurisdiction  of  the  Perambal6r  Munsif^s  Oonrt, 

(a)    Present : — Morgan,  0.  J.  and  Innes,  J. 


sA'Mi  a'ytanoa'r  v.  gopa'l  a'ytauga'r.  177 

and  that  as  the  defendant  failed  to  appear  in  order  to  have  the       1873. 
document  registered  before  the  Deputy  Begistrar^  the  plain-  ^  ^TiVb  gisi 
tiff  sued  to  compel  the  defendant  to  register  it.  o/l87l» 

The  defendant  was  ex-parte. 

The  Munsif  dismissed  the  suit  under  the  latter  part  of 
Section  5  of  the  Civil  Procedure  Code,  as  he  held  that  the 
plaintiff  ought  not  to  have  instituted  the  suit  in  his  Courts 
because  the  plaintiff  himself  admitted  that  the  defendant  was 
a  regular  resident  of  Combaconum,  in  the  Tanjore  district, 
where  the  instrument  Exhibit  A  was  admittedly  executed, 
and  because  the  suit  was  not  brought  to  recover  the  land. 

The  plaintiff  appealed,  and  the  late  Acting  Civil  Judge 
remanded  the  case  for  the  determination  of  the  issues  as  to 
where  the  defendant  really  resides,  and  whether  the  lands  in 
question  were  situated  within  the  jurisdiction  of  the  Peramba- 
l&r  Munsif  or  not. 

The  Munsif  found  that  the  original  plaint  set  forth  that 
the  defendant  was  a  resident  of  Combaconum,  which  was  the 
case,  and  that  as  set  forth  in  his  original  judgment,  l^e  lands 
in  question  were  situated  within  the  MunsiTs  jurisdiction,  but 
for  the  reasons  originally  assigned  and  adverted  to  in  para,  5 
of  this  judgment,  he  adhered  to  his  original  finding,  and  dis- 
missed the  suit  with  costs. 

Inasmuch  as  it  appears  that  the  defendant  was  a  per-  "* 

manent  resident  of  Combaconum  at  the  time  when  he  execut- 
ed the  instrument  A  at  Combaconum,  I  am  of  opinion  that 
the  Perambaltir  Court  was  not  that  in  which  this  suit  ought 
to  have  been  brought,  and  as  no  sufficient  cause  has  been 
shown  to  warrant  me  in  disturbing  the  Munsif^s  decision,  it 
is  affirmed,  and  this  appeal  dismissed  with  costs.  Had  the 
lands  themselves  formed  subject  matter  of  contention,  the 
case  would  have  been  very  different.*' 

The  plaintiff  appealed. 

Bama  Ban  for  the  special  appellant,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^The  question  in  this  special  appeal  is  whe- 
ther the  District  Munsif  of  Perambaliir  had  jurisdiction  to 
entertain  the  suit.    The  facts  are  as  follows :— 
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1873.  The  defendant  executed  in  favor  of  plaintiff  at  ComlNUSo- 

s  A^  No. 261  ^^^^™>  ^  ^3  Zillah  of  TanjorOj  a  deed  of  mortgage  of  landa 

of  i^7i,     situated  at  a  place  within  the  jnriadiction  of  the  District 

Mnnsif  of  Perambaltir  in  the  Trichinopoly  Zillah.  The  mort- 
gage deed  was  one  which,  to  make  it  enforceable,  required  to 
be  registered,  the  place  of  registry  (finom  the  sitoation  of  the 
lands)  being  PerambaI6r.  Plaintiff  appeared  before  the  Sab- 
Begistrar,  but  defendant  did  not  appear,  and  the  Sub-Registrar, 
consequently,  refused  to  register  the  document. 

The  suit  is  brought  to  compel  defendant  to  join  in  re- 
gistering it.  The  District  Munsif  of  Perambaliir  dismissed 
the  suit,  as  he  was  of  opinion  that  the  cause  of  action  did  not 
arise  within  his  jurisdiction.  He  considered  that  it  arose  at 
Combaconum.  The  Civil  Judge,  on  appeal,  confirmed  this 
decision,  as  he  found  tibiat  the  defendant  was  a  permanent  re- 
sident of  Combaconum.  To  be  available  as  a  valuable  security 
the  document  required  to  be  registered,  and  Section  21  of  the 
Registration  Act  of  1864  (by  which  registration  in  this  case 
was  governed)  rendered  it  necessary  that  it  should  be  register- 
ed in  Perambaldr.  The  defendant  was,  therefore,  under  an 
obligation  to  plaintiff  to  get  the  document  registered  at  that 
place.  The  breach  of  this  obligation  is  the  cause  of  action, 
and  although,  of  course,  if  the  suit  had  been  brought  at  Comba- 
conum, theOourt  there  would  have  had  jurisdiction,  by  reason 
of  the  residence  there  of  the  defendant,  the  question  now  is 
whether  there  is  not  also  jurisdiction  at  Perambaltir,  where 
the  plaintiff  has  brought  his  suit,  by  reason  of  the  cause  of 
action  having  arisen  within  the  loeal  limits  of  the  Court  of  the 
District  Munsif  of  Perambaldr.  And  this  was  and  is  the  sole 
question  to  be  determined,  because,  if  there  is  jurisdiction  at 
Perambal^,  it  does  not  matter  where  the  defendant  resides. 
We  think  that  the  proper  forum  of  the  obl%ation'was  Peram- 
baltir, as,  from  the  nature  of  the  act  to  be  performed,  it  was 
the  place  of  the  fulfilment  of  the  obligation.  We^  therefore, 
reverse  the  decrees  and  remand  the  suit  for  disposal  on  the 
merits*    The  costs  will  be  costs  in  the  cause. 

Appeal  allowed. 
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SlpjJtUate  ^QtiKtitctiott.  (a) 

Civil  Miscellaneous  Regular  Appeal  No,  406  of  1872. 

THATHtj  Bafuttt Appellant. 

Chakatath  Chathu.«.. ••••.••... Respondent 

The  Civil  Judge  removed  two  children,  governed  by  the  rule  of 
Mimmakai '  '  .    ^       -  .,    .    ^    . 

them 

on  appec 

case  nad  arisen  for  the  exercise  of  the  Civil  Judge's  power,  and  that  the 

order  was  wholly  opposed  to  the  very  principle  upon  which  M&rumaka* 

tdyam  depends. 

THIS  was  an  appeal  against  the  order  of  J.  W.  Beid,  the  Civil       1 878. 
Judge  of  Tellicherry,  dated  the  11th  September  1872,  ^""^^''^  ^' 
passed  on  Miscellaneous  Petitions  Nos.  303  and  859  of  1872.     'no,  406 

of  1872. 

Miscellaneous  Petition  No.  303  of  1872  was  presented  on 
behalf  of  ChakayathChathu  praying,  under  ActlXof  1861, that 
the  two  minors,  children  of  petitioner  by  his  deceased  wife 
Chilyichi,  may  be  ordered  to  be  restored  to  petitioner  by  the 
counter-petitioners,  who,  he  alleged,  had  forcibly  taken  pos- 
session of  them. 

Counter-Petition  No.  359  of  1872  was  presented  by  Tha- 
tha  Unni,  one  of  the  two  counter-petitioners. 

Upon  reading  these  petitions  and  hearing  the  evidence 
adduced  and  the  arguments  of  the  vakils  on  behalf  of  the 
several  parties,  the  Civil  Judge  made  the  following  order :— 

''  The  question  to  be  decided  is  who  is  entitled  to  take 
charge  of  the  children  of  a  deceased  woman  who  followed  the 
rule  of  nephews.  The  criminal  law  requires  the  father  of  a 
child  unable  to  maintain  itself  to  maintain  it  (Section  316, 
Criminal  Procedure  Code)  and  the  natural  equity  found  in 
most  positive  law  entitles  a  father  to  be  the  guardian  of  his 
children,  and  enforces  the  burden  of  maintaining  them  on  the 
father : 

Does  the  rule  of  nephews  form  any  exception  to  this  gene* 
nd  rule  ? 

I  know  of  no  direct  precedent,  unless  it  be  a  dictum  of 
the  High  Court  in  4  M.  H.  C.  R.  203,  where  in  Suhha  Hegade 
(a)    Fresent :— Morgan,  C.J.  and  UoUoway,  J, 
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1878.  T.  Tongu  (a  case  affected  by  the  kindred  syatem  of  Alyaaant^na) 
C.  M.  R,  A.  *^®  High  Court  observed — "  It  does  not  follow,  as  the  Civil 
^/ivn  "  ^^^^  remarks  in  his  judgment,  tibiat  a  husband  is  not  bound 
to  afford  necessary  maintenance  to  the  woman  from  his  self- 
acquired  means,  so  long  as  she  continues  to  live  with  him  as 
his  wife.  It  will,  probably,  be  found  that  the  general  law  does 
impose  such  an  obligation,  but,  even  supposing  it  does  not, 
still,  his  non-liability  to  support  her  could  not  in  any  way  alter 
the  legal  effect  of  the  wife's  residence  with  him,  or  her  right 
to  maintenance  out  of  the  property  of  her  family." 

There  is  some  analogy  between  these  cases — ^but  the  chirf 
value  of  the  case  is  as  showing  the  extent  to  which  the  kin- 
dred systems  of  A'lyasantina  and  M&rumakat&yam  affect 
the  relations  of  those  living  under  it.  The  fact  that  a  wife 
lived  with  her  husband,  and  could^  while  doing  so,  look  to  her 
husband  for  maintenance,  was  held  in  no  way  to  alter  the 
effect  of  the  Alyasant&na  rules  as  to  the  right  of  one  volun- 
tarily separating  from  the  family  to  claim  maintenance. 

In  a  similar  way,  I  think,  from  recorded  cases  ia  to  be 
gathered  that  the  rule  of  nephews  simply  confers  on  the  mem- 
bers a  right  to  maintenance  in  the  family  house,  but  not  out  of 
it.  I  do  not  see  it  gives  a  right  to  the  Kamavan  to  force  the 
adult  members  to  live  in  the  family  house,  though,  if  they  come 
to  it,  it  binds  l^im  to  maintain  them,  and  I  see  no  difference 
in  the  matter  of  minors,  if  they  wish  to  go  from  under  the 
tarw&d  roof.  I  think  they  may,  and  in  the  same  way  I  see 
nothing  to  take  away  from  the  father  the  natural  right, 
which,  in  absence  of  any  rule  of  the  common  law  of  the  coun- 
try, he  must  be  supposed  to  have,  of  taking  care  of,  and  en- 
joying the  society  of  his  own  children. 

I  therefore  order  the  Kamavan  of  the  children.  Petitioner 
in  No.  359,  to  deliver  the  children  to  the  Petitioner  in  No. 
303,  their  natural  father.  Each  party  will  bear  their  own 
costs.*' 

Against  this  order,  the  counter-petitioner  Thathu  Ba- 
putty  appealed  to  the  High  Court  on  the  ground  that— 

By  the  law  applicable  to  the  case  the  appellant  was  en- 
titled to  the  custody  and  possession  of  the  children. 
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Shephard  for  the  appellant.  1878. 

January  2fi, 

Ormsby  for  the  respondent.  ^•^'  -J- ^• 

The  Court  delivered  the  following  — ^ — 

Judgment  : — ^In  this  case  the  Qyil  Judge  has  removed 
two  children^  governed  by  the  rule  of  M&rumakat&yam^  from 
the  custody  of  their  Kamavan,  and  placed  them  under  the 
^ardianship  of  their  father. 

He  has  done  this^  he  says^  upon  principles  of  natural 
equity  to  be  found  in  other  systems  of  positive  law.  In  all 
systems  of  positive  law^  the  pre-supposition  to  the  exercise  by 
the  State^  acting  through  the  Courts,  of  the  power  of  appoint- 
ing a  guardian  is  that  there  shall  be  no  guardian  existing  by 
the  provisions  of  the  law  itself  {**  Tutela  legitima'^  or  "  tes- 
tamentaria^')  ''  quia  tutorem  habenti  tutor  dari  non  potest." 

In  the  present  case,  by  the  principles  of  the  law  of  Mala- 
bar, the  mother  herself  while  alive  and  her  children  too  were 
under  the  guardianship  of  the  head  of  the  family — the  Ear- 
navan.  Their  position  was  precisely  analogous  to  that  of  the 
members  of  a  Boman  family  under  the  patria  potestas.  The 
Kamavan  is  as  much  the  guardian  and  representative,  for  all 
purposes  of  property,  of  every  member  within  the  tarwad  as 
the  Boman  father  or  grandfather. 

Moreover,  the  relation  of  husband  and  wife  does  not,  in 
Malabar,  disturb  this  condition.  These  children  have  no  claim 
whatever  upon  the  property  of  their  father,  but  their  rights 
are  entirely  in  that  of  their  Eamavan's  family.  There  is  no 
doubt  at  all  that  he  was,  during  the  mother's  life-time,  and 
continues  to  be,  after  her  death,  the  legitimate  guardian  of 
these  children,  and  tibiat  the  father  has  by  positive  law  not  the 
smallest  right  to  their  custody.  On  the  grounds  that  no  case 
had  arisen  for  the  exercise  of  the  Civil  Judge^s  power,  and  that 
the  order  is  wholly  opposed  to  the  very  principle  upon  which 
M&rumakat&yam  depends,  we  reverse  the  order  with  costs. 

Order  reversed. 
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appellate  SurfsQitctfon  (a) 

Criminal  Petition  No.  410  of  1872. 

C.  Naba'takasa'mi  A'ttab Petitioner. 

The  Courts  of  the  Head  Aasiatant  Magistrate  and  of  the  Deputy 
Magistrate  have  jurisdiction  to  try  a  District  Munsif  on  chaises  of 
extortion  in  the  course  of  the  exercise  of  his  judicial  functions.  Tho 
Sessions  Judge  is  ajproper  person  to  sanction  the  prosecution. 

By  Innbb,  J.— The  rule  (Itiid  down  in  Sec.  8,  Beg.  YI  of  1816) 
requiring  the  committal  of  such  cases  to  the  Court  of  S^fiion,  has  been 
impliedly,  though  not  expressly,  repealed. 

1873.  rpHIS  was  a  Petition  under  Section  404  of  the  Old  Criminal 
c.  P,  No,  410  Procedure  Code^  praying  the  High  Court  to  revise  the 
^f^^''^'  proceedings  held  by  the  Court  of  Session  of  Tellicherry  in 
Criminal  Petitions  Nob.  9  and  10  of  1872,  presented  against 
the  sentences  passed  in  Case  No.  70  of  1872  on  the  file  of  the 
Acting  Head  Assistant  Magistrate,  and  Case  No.  60  of  1872 
on  the  file  of  the  Deputy  Magistrate  of  South  Canara. 

CSuUi/uan  for  the  Petitioner. 

The  Oovemment  Pleader  in  support  of  the  conviction. 

The  facts  of  the  case  and  the  arguments  of  Counsel  are 
set  forth  in  the  following  judgments. 

Inkbs,  J.— 'This  is  a  Petition  to  the  High  Court  praying 
that  we  will  call  for  two  records^  under  Section  406  of  the 
criminal  Procedure  CodCj  and  set  aside  the  sentences  passed 
by  the  Courts  of  First  Instance. 

The  cases  were  tried  by  the  Acting  Head  Assistant 
Magistrate  (Calendar  70)  and  the  Deputy  Magistrate  (Calen- 
dar 60)  of  South  Canara.  The  accused,  a  District  Munsif  of 
South  Canara,  was  convicted,  in  each  case,  on  a  charge  of  ex- 
tortion in  the  course  of  the  exercise  of  his  judicial  functions. 
On  the  application  of  the  Petitioner,  his  appeals  from  these 
decisions  were  transferred  by  the  High  Court  to  Tellicherry, 
and  came  on  before  the  Sessions  Judge  of  Tellicherry,  who 
dismissed  the  appeals. 

The  grounds  upon  which  the  present  application  is  based 
are  that  the  Courts  of  the  Assistant  Magistrate  and  Deputy 
Magistrate  had  no  jurisdiction  to  try  the  cases. 

(a)    Present : — Innes  and  Kindersley,  J  J. 
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Seversj  points  were  argued  helote  as  which  1  will  take       1873. 

*^<^^'  C.  P.  No.  ilO 

Fipst>  it  was  said  that  the  District  Munsif  under  Cfattse  2,  -  ^^^^^'  > 
Section  8,  Eegulation  VI  of  1816,  and  Section  23  of  Act  VII 
of  1843^  was  Bot  amenable  to  any  "but  the  Zillah  Court  for  the 
offences  oharged. 

Clause  2  of  Section  8>  Regulation  VI  of  1816,  is  to  the 
following  effect : — "  District  Munsifs  shall  also  be  liable  to  a 
criminal  prosecution  for  extc»tion  or  oth^r  acts  of  oppression 
committed  by  them  in  the  discharge  of  th^  duty,  and,  on  con^ 
viction  before  i^e  Court  of  Circuit,  shall  be  subject  to  fine  and 
imprisonment  proportionate  to  the  circumstances  of  the  case> 
but  no  Munfflf  shiUl  be  liable  to  be  prosecuted  for  want  of 
form  or  for  etroT  in  bis  proceedings  or  judgments,  nor  shall 
any  process  be  issued  against  a  Munsif  who  may  be  charged 
with  extortion  or  any  oppressive  or  unwarranted  act  of 
authority,  unless  the  Judge  shall  be  previously  satisfied  by 
sufficient  evidence  that  there  is  reason  to  believe  the  charge 
to  be  well  founded/' 

At  the  date  of  this  Regulation,  extortion  was  already 
punishable  as  a  misdemeanor  under  Muhammadan  Law,  and 
any  person  charged  with  this  offence  Was  liable  to  be  tried  and 
punbhed  by  the  Court  of  Circuit  under  Clause  7,  Section  2, 
Regulation  XV  of  1803,  the  limit  of  punishment  being  195 
stripes  and  7  years'  imprisonment. 

The  offence  being  one  against  the  Muhammadan  Law, 
which  was  the  general  law  of  the  country,  this  Section  cannot 
be  said  to  have  created  the  offence,  nor  can  the  offence  be  said 
to  be  an  offence  against  a  special  or  local  law.  As  regards 
the  substantive  law  the  Section  is  merely  declaratory,  but  it 
embodies  rules  of  procedure  applicable  to  charges  of  this  na- 
ture brought  against  District  Munsifs,  which  have  not  as  yet 
been  expressly  repealed.  One  of  these  rules  is  that  a  District 
Munsif  must  in  such  a  case  be  committed  to  the  Court  of 
Circuit  (now  the  Court  of  Sessions).  Another  rule  is  that 
before  any  process  is  issued,  tho  Judge  shall  bo  satisfied  by 
sufficient  evidence  that  the  charge  is  well  founded.  With  re- 
gard to  the  former  of  these  rules,  it  is  necessary  to  son  who- 

25 
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1878.  ther  the  autkority  of  it  has  been  affected  by  tfie  Code  ot 
C.  P.  No.  410  C™^^^  Procedure.  On  the  introduction  of  the  Indian  Penal 
0/1872,  Code  offences  punishable  under  it  (not  h&ng  offences  against 
special  or  local  laws;  had  to  \e  dealt  with,  as  has  been  proper- 
ly done  in  these  dases^  under  the  !Penai  Coda  The  late  Code 
6f  Criminal  Proce&iire,  Section  Si,  gave  tlie  several  Courts 
jurisdiction  over  offences  ''  according  to  the  pothers  vested  in 
them  respectively  by  this  Act,"  tod  we  find  that  extortion  is 
an  offence  punishable  by  the  grades  d£  Magistrates  by  whdl& 
these  cases  have  been  tried ;  but  the  qiiestion  is^  t^hethei*  the 
Words  of  Section  8  of  Regtdation  VI  bf  1816,  not  having 
been  expressly  i'epeiJ&d,  can  stiaiid  as  lui  ekceptiofi  to  ^d 
general  law,  as  proululgated  ill  Se6tion  21  of  th6  late  Code  of 
Criminal  lProcedui*e.  It  appears  to  die  thti^t  ikej  ctonot.  Hid 
iscope  of  the  Act  had  tlie  words  of  Section  ^1  seem  to  exclude 
the  suppositiOti  that  any  exce^iaon  in  point  of  plfots^dure  iA 
the  administration  of  ihe  general  substantive  law  could  have 
been  contemplated,  and  this  app^^  more  clearly  if  we  turn 
to  the  Chapter  (XI)  in  which  due  provision  is  made  for  pro- 
secutions in  charges  against  officers  in  the  position  of  a  l)is- 
trict  Munsif.  It  seeihs  to  me,  thef  eford,  necessary  to  hold  that 
the  rule  rei^uiring  the  committal  of  such  ca^s  to  the  Court  of 
Sessions,  has  been  impHedly,  though  not 'Expressly,  Repealed. 

Then,  as  to  the  question  whether  the  latter  part  of  Sec^ 
tion  8  of  Regulation  VI  of  1816  controls  the  procedure  in  re« 
gard  to  giving  sanction — ^The  words  are  "  nor  shall  any  pro- 
cess be  issued  against  a  Munsif  charged  with  extortion  or  any 
oppressive  or  unwarranted  act  of  authority,  unless  the  Judge 
shall  be  previously  satisfied  by  sufficient  evidence  that  thei^ 
is  reason  to  believe  the  charge  to  be  well  founded/*  The 
words  '*  the  Judge*'  appear  to  mean  the  Judge  of  the  Court 
of  Circuit  previously  mentioned,  and  the  language  seems  to 
amount  to  a  direction  of  the  law  prohibiting,  if  it  is  still  in 
force,  the  entertaining  of  charges  against  District  Munsifs 
hastily  and  without  a  sufficient  enquiry.  The  violation  of  this 
direction  by  the  Magistrate  or  other  officer  proceeding  with 
the  case,  however  culpable,  would  not,  I  conceive,  vitiate  the 
trial^  and  looking  to  the  comprehensive  scope  of  Section  W, 
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Crimmal  Procedure  Code,  it  seems  very  doubtful  whether  that       ^^'^\^ 

o       •        -1  «»  •  •         February  19^ 

bection  does  not  amount  to  au  mip.lied  repeal  of  the  provisions  c7F7Nq7X\^ 
of  this  part  of  Section  8,  Eegjolation  VI  of  1816.  ■    Q/^^^^g. 

It  was  further  contendidd  that,  assuming  the  ca^e  to  b^ 
oogni^ble  by  the  Magiati^aoy,  the  sanction  of  Grovemment 
was  necessary,  uuder,  SeotioaJg?  cf.  the  Code,  of  .Criminal  Pro- 
qedure^  The  Section  only  requires  the  sanction  alternatively 
of  the  Local  Government,  or.,  of.some  oj&cer  empowered  by  tha 
Local  Government,  or  of  some  Court  or  other  authority  to 
which  such  Judge  or  other  public  servant  is  subordinate,  and 
whose  power  so  to  sanction  or  direct  such  prosecution,^  the  : 
Local' Government  shaQ  not  think  fit  to  limit  or  reserve. 

I  agree  with  the  opinion  expressed  by  Holloway,  J.,  a^ 
reported  in  p.  68,  Vol.  VII,  High  Court  Reports,  in  which 
Kindersley,  J:,  concurred;  as  to  the  interpretation  of  this  Sec- 
tion. The  power  of  sanction  resides  in  the  Zillah  Judge,  un- 
less it  has  been  limited  ^r  reserved  by  the  Local  Government. . 
It  has  not  been  so  liipodted  or  reserved  *  He  has,  therefore,  the 
pow«r  to  give  sanction  for  the  prosecution  of  his  subordinates.  . 

Another  point  urged;  with  reference  tQ  Calendar  Case  6(]t» 
was  that  the  suit  in  which  the  ofitence  is  said  to  have  been  , 
committed  by  the  District  Munsif  as  Judge  was  a  Small  Cause 
Suit,  and  that,  as  Judge  oC  a  Smal]  Cause  Court,  he  is  not 
Bnbordinate  to  thp  Zillah  Judge  but  tp  the  High  Court. 

The  cases  at  pi^ea  18  and  191,  Vol.  VI,  High  Court  Re? 
ports,  were  q^uoted  as  directly  bearing,  out  this  contention.- 

Th^  case  at  p;.19  iSr:one  in  which,  the  Zillah  Court  was 
held  incompetez\t  to  transfer  Small  Can^a*  Court  Suits  from 
ih9  MunsifB  to  the  Principal  Sadr  Amin's  Court  for  .the  pur? 
pose  of. bluing  tried,  by  him. as  SnuJljDause  Court  Judge. 

Th^t  at  p«  191  was  a  decision  upon  the  question  whethen 
the  ZiUah  Courts  could  sanction  a  prosecution  for  forgery 
which  had  been  committed  in  a  suit  on  the  Small  Cause  side 
of  a  Principal  Sadr  Amines  Court,  In  both  these  cases  the 
view  taken  is  that  the  Principal  Sadr  Amin  presided  over  two 
Courts,  one  with  ordinary  and  the  other  with  a  Special  Small 
Qause  jurisdiction,  as,  to  exerciise  the  latter  jurisdiction,  a^. 
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1873.  Principal  Sadr  Amin  requires  to  be  specially  vested  by  && 
^T^No  410  Government  with  the  necessary  powers,  which  are  not  inherent 
0/1S72.  in  his  functions  as.  Principal  Sadr  Amin.  As  ia  the  exercise- 
of  these  powers  the  Principal  Sadr  Amin's  Ccmrt  is  not  re* 
quired  to  make  returns  to  any  but  the  High  Court,,  it  waa 
held  that  the  Principal  Sadr  Amin'^s  Court,  as  a  Small  Causo 
Court„  was  not  subordinate*  to  the  Zillah  Court  within  the 
meaning  of  Section  6  of  the  Civil  Procedure  Code  and  Section 
1 70  of  the  Criminal  Procedure  C'odiBv. 

For  the  application  of  these  Sections  the  Co^jirt  must  b& 
subordinate ;,  and  the  use  of  the  word  Court  in  Section  170 
of  the  Criminal  Procedure  Code  may  be  noticed  as  a  distinc- 
tion between  that  Section  and  Section  167,  in  which  the  word 
used  is  '  Judge/ 

The  constitution  of  a  MunsiTs  Court  aa  a  Small  Cause- 
Court,  at  present,  differs  &om  that  of  a  Principal  Sadr  At¥ii>, 
As  a  District  Munsif,  hia  Court  is  subordinate  to  that  of  the- 
Zillah  Court,  and  by  virtue  of  his  very  ai^ointment  as.  a  Dis^ 
trict  Munsi^  he  is  vested  with  jurisdiction  to  exercise  Smalt 
Cause  powers.  All  that  Section  167  requires  is  that  the 
Court  giving  sanction  should  be  one  to  which  the  Judge 
charged  with  the  offence  is  subordinate,  and  it  is  diOScult  ta 
see  how  the  modification  of  some  of  a  District  Munsifs  powers 
can  operate  without  special  provision  to  that  effect  to  removo 
liiTn  in  the  exercise  of  those  powers  firom  subordination  to  tho 
Zillah  Court.  When  the  Courts  of  the  District  Munsifs  wero 
first  created,,  their  decisions  were  to  be  final  in  certain  cases, 
some  of  which  included  decisions  in  suits  for  land  within  a 
certain  limit  of  value.  By  Regulation  V  <^  1825>  these  final 
powers  were  somewhat  abridged^  aU  decisions  in  suits  for  land 
being  made  aj^iealable,  but  decisions  in  suits  for  other  real 
property  within  2(X  Bupees  value,  and  m  suits  for  personal 
property  up  to  20  Bupees  value  continued  final.  The  effect 
of  the  Small  Cause  Court  jurisdiction,  as  regards  District 
Munsifs,  was  merely  to  extend  the  final  jurisdiction  to  50  Bu^ 
pees  in  such  suits  for  money  or  personal  property  as  were 
Small  Cause  Court  Suits^  and  to  introduce  a  more  simple 
procedure  in  regard  to  them.    It  does  not  appear  that  the 
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Acfc  which^  once  for  all,  conferred  those  powers  on  Dfetricfc       ^^\a 
Munsifs  afi  Didtrict  Munsi&,  in  any  respect  modijBed  tlxeir  c'^FTyoTlS^ 
general  subordination  a3  Judges  to  the  Zillah  Court..  o/ 187.2- 

Then  witb  regard  to.  the  question  of  sanctiouc 

1.    Was  sanction  giYcn  in  ea^k  case  I 

Z.  Was  it  in  time^ assuming  it  to,  be  essential  that  sanc-«> 
lion  should  precede  the  earliest  proceedings,  in  the  trial  ? 

Owing  to  a  format  sanction  not  having  been  in  each  case> 
placed  upon  the  record,  we  have  had  great  difficulty  in  arriy*. 
ing  at  a  s%tii^^tory  conclusion  on  these  points.. 

It  now>  however,,  appeairs  that  No.  60  on  the  file  of  the* 
Deputy  Magistrate  ia  No.  6.4  B  on  the  file  of  the  Magis-. 
trate,  and  that  the  complaint  in  that  case  was  received  by  the 
Magistrate  on  the  5th  September*  Sanction  to  proceed  witb 
this  case  was  accorded  by  the  letter  of  the  Sessions  Judge  of' 
the  23rd  September,  and  the  first  proceeding  was  held  OU; 
12th  October.  The  sanction,  therefore,,  was  in  time,  if  in  terms 
it  was  sufficient*  It  ia  impossible  ta  say,  taking  the  language 
of  the  letter  of  the  Sessions.  Judge,,  that  the  sanction,  however- 
general,,  ia  not  in.  tenna  a  compliance  with,  the  law.  The 
SesaioTia  Judge  had  already  sanctioned  the  prosecution  of  the 
District  Munsif  in  other  similar  cases,' and  had,  therefore,  suffi- 
cient before  him  to  enable  him.  to  determine  upon  the  pro->- 
priety  of  extendmg  sanction  to  other  casesv  I  think  the  sanc-u 
tion  was  in  terms  snfficlent.  In  Case  No.  70  before  the  Head 
Assistant  Magistrate  (which  is  60  B„  file  101,  of  the  Magis-^ 
trate^s  file)  the  complaint  was  preferred  on  the  3rd  September,, 
and  the  oomplainant  was  examined  on  the  4th  :  sanction  to 
prosecute  was  conveyed  on  the  5tb  September,  and  the  first 
proceeding  was  held  oa  the  20th  September  before  the  Head 
Assistant  Magistrate.  The  examination  of  the  complainant 
is  not,  I  think,,  suck  an  entertaining  of  the  complaint  as  is  in*, 
tended  by  the  Section.  The  complaint  must  be  understood 
before  sanction  to  entertain  it  can  be  sought,  and  it  is  often 
necessary  to  examine  the  complainant  before  the  complaint 
can  be  understood.  I  think,  therefore,  that  sanction  in  thi3; 
case  also  was  given,  and  that  it  was  given  in  time. 
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1873.  I  would  dismiss  the  Petition. 

C.  P*.  1^0. 410         KiKDXRSLET,«  J :-. — ^In  these  cases  I  concur  generally  in  th& 

-3l — I judgment  of  Mr.  Justice  Innes.     The  offences  of  which  the 

District  Mnnstf  was  eonvicted  were  not  chapged  und^  any 
special  or  local  law^  but  uder  the  Indian  Penal  Code  ;•  and, 
therefore,  the  procedure  upon  the  trial  of  such  ch;arges  was 
properly  regulated,  by  the  Code  of  Criioinal  Procedure,  and 
the  sanction  requisite  for  the  trial  of  such  charges  is  laid  down 
in  Section  167  of  the  same  Code.  I  am  unable  to  conclude 
that  in  respect  of  charges  made  under- the  Pisnal  Code  against 
a  District  Munsif,  the  Legislature  intended  that  the  sanction 
should  be  i)egpdated  both  by  the  Codo  of  Criminal^  Procedure, 
and  also  by  the  old  BegulatioUj..  The  mpre  recent  legi^laticm 
covering  the  same  ground  must,  I  think,  be  taken  to  super- 
cede the  old  pirocedure  in  respect  of  offences  against  the  Penal 
Code,  wd  other  offences  to  whiph.  the  Cod^  of  Criminal  Pro-i 
cedure  applies. 

I  am  also  of  opinion  that  the  Civil  and  Sessions  Judge 
was  a  proper  person  to  give  the  sanction.  Whatever  may  be 
the  powers  of  a  District  Mun^if  as  a  Judge  of  Small  Causes^  I 
have  no.  doubt  that>  personally,  he^  is  subordinate  to  the  Civil 
and  Sessions  Judge  of  the  districts  His  appointment  de<* 
pends  on  tha  cecommendaticiLof  the  Civil  Judge,  and  he  may. 
be  suspended,  by  the  same  authority,,  and.  all  correspondence 
segarding  the  l^ve,  reti^ment,  removal,  or  dismissal,  of  a 
Di9trict  Munsif,  passes  througK  the  Judge's,  lumds.  I  am, 
therefore,  olearlyof  opiniouithat,  personally,  the  District  Mnn-i 
sif  was  subordinate  to  the  Civil  Judge,  and  a  prosecution  of 
this  kind  is  a  personal*  matter  not  afiEecting  jurisdiction.  The 
great  difficiflty  in  this  case  has  been  to  arrive  at  the  fiicts  as 
segarded  the  sanction.  But,  upon  the  last  return  ,of  the  Judge 
of  Tellicherry^  I  agree  that  the  sanction*  was  given  in  both 
eases  in  time.  I  also  agree  that  the  g^ieral  terms  of  th^ 
sanction  in  the  letter  of  the  23rd  Septejnber  are  sufficient. 

I  therefore  agree  that  this  Petition  ought  to  be  dismiss* 

ed. 

Petition  ditmissedi. 
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H^rQiinal  SIpjreUate  Stttis^iction.  (a) 

Appeal  No.  14  o/1872. 

"GUBDALTJR  BUTHNA  MUDALITAB...v......«....ilj7pe2to7^^^ 

KuNNATTUB  Arumuoa  Mudaliyab...  ...  ...Respondent 

Stiit  for  balance  of  piiucipal  due  for  money  le&t,  witk  interest 
thereQn  at  5  per  cent.,  per  mensem.  It  appeared  that  the  defendant^ 
being  indebted  to  plaintiff  on  a  promissory  note  for  Bs.  500,  applied 
to  huu  for  a  :^rther  loan  of  Us.  1500,  proposing  to  lay  out  the  whole 
amount  of  Bs.  2000  in  the  performance  of  a  contract  then  subsisting 
between  himself  and  the  Madras  Railway  Coniipaiiiy  and  offering  to 
give  plaintiff  a  share  in  such  contract :  that  plaintiff  consented  to  lend 
the-said  sum  payable  with  interest  at  6  or  7  per  cent>  per  meAsem,  in 
lieu  of  becoming  a  partner,  and  also  to  give  defendant  two  montha' 
previous  notice  on  requiHng  repayment  of  the  loan.  Defendant  de^ 
murred  to  the  rate  of  interest,  which  he  said  he  would  further  consider 
dnliis  return  to  Ouddapah,  but,  being  in  immediate  want  of  the  money, 
proposed  to  borrow  it  on  a  promissory  note.  Plain^ff,  accordingly,  oft 
the  13th  October  1870,  lent  defendant  Bs.  1500,  and  obtained,  in  lieu 
of  the  note  for  B&  500,  \i^tch  was  returned,  a  promissocy  note  for  Bs. 
2000,  payable  on  demand,  with  interest  at  12  per  cent,  per  annum, 
Vhich  note,  plaintiff  alleged,  it  was  agreed  should  be  cancelled  on  re^ 
ceipt  of  a  letter  from  the  defendant  fixing  the  rate  of  interest  (this  was 
denied  by  defendant).  Defendant  subsequently  wrote  two  letters  to 
plaintiff,  agreeific  to  pay  interest  at  5  pefr  cent.  ]^r  mensem,  and 
plaintiff  endorsed  the  said  note  as  cau celled.  Plamtiff  also  alleged 
uAt  he  received  interest  at  the  rate  of  h  per  cent,  per  mensem  for  two 
months,  and  produced  a  witness  who  deposed  to  that  effect.  This  de^ 
fendant  denied. 

Beldhj  the  Original  Court  (following  Adrey  v.  Crux)  (b)  that  the  oral 
evidence  was  inadmissible  to  show  the  tate  of  interest  d^hori  that  of 
the  pro.  note,  and  that  the  subsequent  letters,  offering  a  higher  rate  of 
interest,  werd  ^thout  consideration,  for  there  was  not  any  evidence  of 
forbearance,  and  that  the  plaintiff  had  a  right  to  sue  on  the  promissory 
note  the  very  day  after  it  was  made. 

l^laontiff  appealed  on  the  groiind  that  the  evidence  was  admissible. 

Heldj  by  Mobgan,  C.  J.  i^t  the  evidence  was  admissible.  Thai 
the  law  is  that  notwithstanding  a  paper  writing  which  purports  to  be  a 
contract  may  be  produced,  it  is  still  competent  to  the  Court  to  find, 
upon  sufficient  evidence,  that  this  writing  is  not  really  the  contract. 
And  the  risk  of  groundless  defence  does  not  affect  the  rule  itself^  though 
it  suggests  caution  in  actiug  on  it.  That,  in  this  case,  at  the  time  of 
the  tSmince  of  the  money  there  was  an  agreement  touching  the  trans* 
action  of  loan,  although  the  rate  of  interest  was  still  unsettled  and 
under  discussion.  The  plaintiff  declined  to  lend  on  the  terms  of  a 
joint  interest  in  the  venture  as  proposed  by  the  defendant,  and  the 
latter  refused  to  pay  the  rate  demanded.  Before  any  final  agreement^ 
and  while  the  transaction  was  still  incomplete,  the  note  was  given,  not 
as  a  writing  which  expressed  or  was  meant  to  express  the  final  con- 
tract, but  rather  as  a  voucher,  or  a  temporary  and  provisional  security 

(a)  Present :—  Morgan,  C.  J*  and  Kernan,  J. 

.   (h)JL*  R-  5  C.  p.  37. 
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-for  the  monev  pending  the  diseuaaion  respeciine  the  late'of  intereBt 
And  that  if  the  note  was  thns  given  and  reoeived,  It  should  not  be  re^ 
garded  as  the  contract  between  the  parties,  or  as  a  written  contract 
"excluding  other  evidence  ofthe  true  contract. 

By  EsBNAN,  J.  (conemring  wi&  the  Chief  Justioe  as  to  the  td- 
missibility  of  the  evidence)  that  assniwing  that  the  promissoiy  note 
did  represent  a  complete  oontMict  between  the  iMurties,  such  contract 
was  waived  and  disoliarged  by  the  acts  and  agreement  of  the  parties 
hefore  breach,  and  a  Hew  contracftj  namely,  tike  tXMtract  i<x  larger  in- 
terest, substituted. 

Abfeif  V.  Crux  distiogoiahed, 

\s1%      TpHlS    Was  an  appeal   from   8o  mucli  of  tho  decree  of 
A^!^No.  \i    -*■     HoUoway,J.,toR<lelnSuitNo.90dfl872,asdfiMaiowed 
■  ■  ^-i"^^^-     the  sum  of  Rs.  1,467-15-1. 

The  plaintiff  claimed  payment  of  Rs.  1,676^2.1, 
balance  df  principal  due  for  money  lent^  and  interest  at  5 
per  cent,  per  mensem  oa  the  balance  from  6th  Febmaiy 
1872  until  payment 

iTh^  plaint  set  fod^  t^at  tlie  def(^danl,  being  indebted 
to  the  plamtiff  on  a  p!t)missory  note  for  Rs.  500,  applied 
by  letter  from  Cnddapah,  dated  4th  October  1870,  for  a  fur- 
ther loan  of  Bs.  1,500,  proposing  to  lay  out  the  whole 
amount  of  Rs.  2,000  in  the  performance  of  a  contract  then 
subsisting  between  himself  and  the  Madras  Railway  Com- 
pany, and  offering  to  give  the  plaintiff  a  share  in  such  con- 
tract, on  learning  by  telegram  that  he  was  willing  to  ac- 
cept the  same.  The  plaintiff  accordingly  telegraphed,  and, 
on  the  return,  almost  immediately  afterwards,  of  the  de- 
fendant to  Madras,  the  plaintiff  consented^ to  lend  the  de- 
fendant the  said  sum  of  Rs.  1,500,  payable  with  interest  at 
6  or  7  per  cent  per  mensem,  in  Ueu  of  his  becoming  a  part- 
'  ner  with  the  defendant  in  his  contract  {aforesaid,  and  also  to 

give  the  defendant  two  months'  previous  notice   on  re- 
quiring repayment  of  the  loan. 

The  defendant  agreed  to  all  the' above  terms,  except 
so  much  as  related  to  the  rate  of  interest,  which  he'said  be 
would  further  consider  on  his^etum  toJ[€!uddapah  aod 
write  to  the  plaintiff  accordingly,  but  in  the  meanwhile  he 
wanted  the  plaintiff  to  lend  him  the  money  on  a  promis- 
sory note. 
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The  plaintiff,  accordingly,  on  the  13th  Octoher  1870,  lent    ^  )872.^^ 
the  defendant  at  Madras  the  said  sum  of  Rs.  1,500,  and  ob-    ^.  j^b.  14 
tained,  in  lieu  of  the  note  for  Bs.  500  which  was  returned,     of  1^72. 
a  promissory  note  for  Bs.  2,000,  payable  on  demand,  with 
interest  at  12  per  ceni  per  annum,  and  which  note>  it  was 
agreed,  should  be  subsequently  cancelled  on  the  receipt  of 
a  letter  from  defendant  fixing  the  rate  of  interest. 

The  defendant  subsequently  wrote  two  letters  to  the 
plaintiff,  dated  respectively  the  19th  October  and^^the  10th 
November  1870,  agreeing  to  pay  interest  at  5  per  cent,  per 
mensem,  whereupon  the  plaintiff  endorsed  the  said  note  for 
Rs.  2,000  as  cancelled 

The  plaintiff  in  April  1871  gave  the  defendant  two 
months*  notice  as  agreed  upon« 

The  defendant,  by  his  written  statement,  admitted  ap- 
plying to  plaintiff  for  a  further  loan  of  Rs.  1,500,  proposing 
to  give  plaintiff  a  share  in  a  contract  which  then  subsisted 
between  himself  and  the  Madras  Railway  Company.  Plaint^ 
iff  did  not  accede  to  his  proposal,  but  agreed  to  lend  de*' 
fendant  the  aforesaid  sum  on  bis  executing  a  promissory 
note  for  Rs.  2,000  including  the  former  loan  due  to  plain tiffj 
namely,  Rs.  600. 

He  denied  having  made  any  such  arrangement  as  to  in^^ 
terest  as  in  paragraph  7  of  the  plaint  alleged,  and  asserted 
that  he  had  agreed  to  pay  interest  at  12  per^cent.  per  an- 
num, as  appeared  on  the  face  of  the  promissory  note.  The 
defendant  further  denied  the  agreement  mentioneil  in  the 
latter  portion  of  the  plaint  as  to  cancelling  the  said  promis- 
sory note  on  receipt  of  a  letter  from  him  fixing  the  rate  of 
interest 

Defendant  further  stated  that,  on  or  about  the  16th 
October  1870,  plaintiff  came  to  him  at  Moodanoor,  in  the 
Cuddapah  Zillah,  represented  that  plaintiff^s  parents  were 
very  angry  with  him  for  advancing  the  above  sum  at  a 
low  rate  of  interest,  and  requested  defendant  to  write  to 
him  a  letter  by  post  proposing  to  pay  interest  on  the  afore- 
said note,  at  the  rate  of  5  per  cent,  per  mensem,  which 
letter  plaiati|r  was  to  show  to  his  parents  for  their  satis* 

26  ' 


192  IfADBAS  HIGH  COURT  BKPORfS. 

187&       fisM^ion^  and  at  the  same  time  promised  that  be  woald  not 

"^  A,  No.  u  clftim  interest  at  a  higher  rate  than  that  stipulated  in  the 

0/1S72.      g^id  promissory  note.     Defendant,  relying  on  plaintitf 'a 

promise  and  assurance  as  a  friend,  did  accordingly  post  a 

letter,  and  also  another  at  the  request  of  the  plaintiff. 

The  Issues  settled  were : — 

1«^— Whether  the  rate  of  interest  on  the  loans  of  500 
and  1,500  Rs.,  making  2,000  Rs.,  was  agreed  between  the 
plaintiff  and  defendant  to  be  12  per  cent,  per  annum  or  60 
per  cent,  per  annum  ? 

2nd. — ^Whether  the  defendant  agreed  with  plaintiff  to 
cancel  the  promissory  note  for  Rs.  2,000  ? 

3r(2.^*-What  sum  is  due  and  owing  by  the  defendant  to 
the  plaintiff. 

At  the  trial  before  Mr.  Justice  HoUoway,  the  plaintiff 
stated  that  he  lent  the  1,500  Rs.,  but  before  he  did  so  he 
got  the  following  letter,  (A.)  of  the  4th  October  1870,  from 
defendant. 

''  I  will  come  to  Madras.  As  soon  as  I  come  to  Madras* 
I  will  pay  Rs.  (100)  one  hundred  due  from  me  individually : 
the  remaining  Rs.  300  may  have  been  paid  to  you.  Be* 
eides  this,  if  you,  in  addition  to  Rs.  (600)  five  hundred 
received  by  me  on  note  of  hand,  lend  Rs.  1,500,  we  both 
may  then  lay  out  2,000  Rs.  in  ballast  work.  If  you  have  a 
mind  to  stand  in  Rassi  Reddi's  share,  and  if  you  inimedi* 
ately  telegraph  to  me  "  Right/'  I  shall  immediately  come  to 
Madras,  settle  the  matter,  come  back  and  manage  the  busi* 
ness.    If  you  do  not  like  to  do  so,  you  need  not  answer. 

Thus  Arumugam : — 

If  you  give  me  a  reply,  I  shall  inmiediately  come  on 
Saturday.    Money  is  wanted"-«Rs.  1,600.'' 

That  on  receipt  of  the  letter  he  telegraphed  ^  Bight," 
and  the  defendant  came  down  to  Madras,  and  that  some 
conversation  took  place,  and  that  he,  the  plaintiff,  not  wish* 
ing  to  take  a  share  in  the  contract,  said  he  would  lend  the 
Rs.  1,500,  if  interest  at  7  per  cent  per  mensem  were  given, 
and  that  the  defendant  then  said  if  tj^e  money  were  paid 
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he  would  go  to  Cuddapah  and  see  if  he  could  afford  ^ving       1872. 
7  per  cent  and  would  write  and    let  plaintiff  know,  and '  j^l  u  ^ 
that  be  would  give  a  promissory  note  for  the^.  1,500  and     <^^^7^- 
Be.  600  lent  before— in  all  Rs.  2,000,  stating  interest  at  12 
per  cent.,  and  that  on  hearing  from  him  the  plaintiff  was  to 
cancel  the  note.    That  he  advanced  the  jBa.  1,500,  and  took 
a  promissory  note  from  him  as  follows  : — 

*'  On  demand  I  promise  to  pay  to  O.  Ruthna  Mudaliyar^  or 
lus  order,  the  sum  of  Rs.  (2,000)  twojthousand,  with  interest 
at  the  rate  of  12  per  cent,  per  annum  for  value  received. 
Ba  2.000.  Arumugam." 

That  the  defendant  left  Madras  for  Cuddapah,  and,  on 
the  19ih  October  1870,  wrote  the  following  letter  to  plain- 
tift. 

**  Written  by  the  servant  Arumugam.  Whereae 
with  regard  to  Rs.  2,000  for  which  I  came  and  spoke,  and 
which  I  got  on  the  10th  instant,  I  do  not  consent  to  pay 
interest  at  6  per  100,  but  I  am  willing  to  pay  at  the  rate  of 
five.  U  you  write  to  me  immediately,  telling  me  whether 
you  consent  thereto  or  not,  I  will  lay  that  money  on  busi- 
ness and  pay  as  stated  above,  You  should  write  a  reply 
at  once. 

Thus  C.  Abukuoam/* 

That  on  receipt  of  this  letter,,  he  {ihe  plaintiff)  wrote 
at  the  foot  of  the  note— • 

^  Cancelled  this  day,  as  aposted  voucherfor  the  same  sum 
from  the  same  party  on  different  terms  has  been  received, 

&.  R.» 

The  plaintiff  then  stated  that  oa  the  receipt  of  this  letter 
be  wrote  a  registered  letter  to  the  defendant  asking,  him  to 
put  down  the  term&in  a  form  which  he  sent  him.  This  re- 
gistered letter  was  not  produced,  but  the  defendant  wrote  In 
reply  as  follows : — 

''The  registered  letter  and  the  separate  post  letter  writ«^ 
ten  by  you  reached  me  yesterday,  and  I  made  myself  ae- 
quainted  with  all  circumstonees»    As  there  is  too  much  flow 
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1872L 

Atta^tt  u.  ^^  water  now  in  the  river  to  register  and  lanndi  ii,  therefore 
^jTITo.  J4   after  water  abates  in  the  river  I  shall  register  it  and  write 

—^' ' — acoordinglj  to  what 70a  have  written.    Ihns  Ooo.  Arumu- 

gam." 

^  Yon  consider  (f ,  e.  apprehend)  someihing  and  write 
thus.     Nothing  of  the  kind  wonid  take  place." 

That  the  defendant,  on  the  10th  November  1870^  wrote 
the  following  letter  to  the  plaintiff  >— 

^  I  kept  on  my  own  business  Bs.  (2,000)  two  thousand 
which  I  got  from  you.  I  will  pay  at  5  Bs.per  100.  I  con- 
sent to  pay  interest  in  this  manner  from  the  13th  day  of 
October  month*— there  is  no  objection  to  this.  Don't  get 
angry  because  I  did  not  write  a  reply  to  you  immediately* 

Excuse  me.  Thus  your  servant^ 

a    Abumuoax. 

On  the  28th  day  of  December  month,  I  shall  come  to 
Madras. 

C.  Arumugail" 

That  he,  the  plaintiff,  received  5  per  cent,  per  mensem  in- 
terest for  two  months^  and  further  sums  for  interest  at  the 
same  rate  which  he  gave  credit  for  in  his  plaint.  He  pro- 
duced a  witness  as  to  the  payment  of  two  months'  interest 
at  6  per  cent,  per  mensem. 

The  defendant  denied  all  this,  said  that  no  such  agree- 
ment took  place,  that  he  wrote  the  letter  under  the  ctrcam- 
stances  referred  to  in  his  written  statement,  and  denied  pay- 
ing money  as  interest, 

Mr.  Justice  Hollo  way  held,  following  A  hrey  v.  Ortw? 
(li.  B.  6  C.  P.  37)  that  the  oral  evidence  was  inadmissible  to 
show  the  rate  of  interest  dehors  that  of  the  promissory 
note,  and  that  the  subsequent  letters,  offering  a  higher  rate 
of  interest^  were  without  consideration,  for  there  was  not  any 
evidence  of  forbearance,  and  that  the  plaintiff  had  a  ricfht 
to  sue  on  the  promissory  note  the  very  next  day  after  it 
was  mada  He  disbelieved  the  story  of  the  defendant  as  to 
the  origin  of  the  letter,  and  gave  judgment  for  Bsw  191,  being 
the  sum  due  after  crediting  some  sums  which  under  the  cir- 


G.  nXTTHKA  MUBALITiR  V  K.  ABUHUOA  MUDAUYAR.  195 

cttmstancee  he  held  should  go  towards  principal,  and  a  sum  ^^^f'l^ 
of  money  paid  into  Court  by  defendant.  A.No.i^ 

The  plaintiff  appealed  upon  the  ground^  among  others^     ofisi2. — 
tl^^t  the  evidence  adduced  by  him  was  admissible. 

Johnstone  for  the  plaintiff  (appellant)  submitted  that 
the  learned  Judge  was  wrong,  and  that  the  evidence  was 
admissible,  as  the  conduct  of  the  parties  and  the  letters 
showed  that  the  promissory  note  was  not  the  entire  con- 
tract. He  referred  to  the  following  cases  Harris  v.  Richett, 
SSL.  J.  Sxeh:  197^])avia  v.  Janes,  26  L.  J.  C.  P.  91: 
Wallis  V.  LUtell,  81  L.  J.  a  ?•  100:  Morgan  v.  Oriffith^L. 
K  Q.  Exeh :  70,  and  Abrey  v.  Crux,  L.  R.  5  C.  P.  37. 
Buthnavelu  Mudaliar  for  the  defendant,  contra. 

On  the  16th  July  1872,  the  date  of  the  argument,  the 
learned  Judges  stated  that,  as  far  as  the  facts  went,  they 
were  convinced  that  the  evidence  and  letter  showed  that 
defendant  agreed  to  pay  5  per  cent,  per  mensem  interest  on 
the  money,  and  that  the  true  contract  was  not  contained  in 
the  promissory  note  alone,  but  they  wished  to  consider  the 
Authorities,  and  on  the  15  th  August  1872  tbiy  delivered 
the  following  judgments*^ 

MoBGAN,  C.  J : — There  can  be  no  doubt  as  to  the 
handing  over  of  the  money  by  plaintiff  to  the  defendant  by 
way  of  loan  and  at  a  certain  rate  of  interest :  the  only 
question  is  as  to  the  precise  rate  of  interest  which  the 
parties  ultimately  fixed  upon.  The  plaintiff  claimed  5  per 
cent  per  mensem,  and  the  Court  awarded  only  12  per  cent, 
per  annum.  The  view  of  the  learned  Judge  was  that  the 
promissoiy  note  which  bore  interest  at  12  per  cent,  per  an- 
num was  the  only  contract,  and  that  he  could  not  look  out- 
side that,  and  on  the  authority  of  Ahrey  v.  Orux{a)  he  ruled 
that  the  other  evidence  was  inadmissible  and  decreed  for 
the  note  and  interest  at  12  per  cent.  On  appeal,  the 
question  of  the  admissibility  of  this  evidence  was  argued, 
and  we  intimated  our  opinion  at  the  hearing  that  it  was 
admissible,  and  we  further  stated  that,  on  the  facts,  our  con- 
clusion was  that  the  ultimate  and  only  binding  agreement 
was  that  the  defendant  should  pay  interest  at  5  per  cent, 
per  mensem,  but  we  reserved  our  final  judgment. 

(a)  L.  R.  5  C.  P.  37. 
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1872.  The  real  contract  waa  that^shown  by  the  letteiS  and 

'  A^o.  14   ^^^  ^^  evidence,  and  I  am  satisfied  that  there  was  never 

0/1872.     an  intention  on  the  part  of  the  plaintiff  to  advance  the 

money  unless  at  the  higher  rate  of  interest.   The  letters  have 

a  great  bearing  on  the  case. 

The  defendant  made  an  attempt,  which  vre  disbelieved^ 
to  account  for,  and  explain  away,  these  letters  which  show 
the  rate  the  defendant  agreed  to  pay. 


But  it  is  said  there  is  a  written  contract^  the  promis* 
sory  note,  and  that  no  addition  to,  or  variation  from,  its 
terms  can  be  made  by  paroL  With  respect  to  this,  I  take 
the  law  to  be  that  notwithstanding  a  paper  writing  which 
purports  to  be  a  contract  mayji)e  produced,  it  is  still  com* 
petent  to  the  Court  to  find  upon  sufficient  evidenoe  that 
this  writing  is  not  really  the  contract.  And  the  risk  of 
groundless  defence  does  not  affect  the  rule-  itself^  though  it 
suggests  caution  in  acting  on  iL 

In  Fym  v.  CcmpheU,  6  K  &  B.  870,  Erie,  J.  says^ 
^  The  points*  made  is  that  this  is  a  written  agreement,  abso- 
<*  lute  on  the  face  of  it,  and  that  evidence  was  admitted 
<^  to  show  it  was  conditional :  and  if  that  had  been  so,  it 
^  would  have  been  wrong.    But  I  am  of  opinion  that  the 

''  evidence  shewed  that  in  fact  there  was  never  any  agree- 
^  ment  at  all  The  production  of  a  paper  purporting  to  be 
''  an  agreement  by  a  party,  with  his  signature  attached^ 
**  affords  a  strong  presumption  that  it  is  his  written  agree* 
**  ment ;  and,  if  in  fact  he  did  sign  the  paper  Animo  C<m- 
'^  trahendi,  the  terms  contained  in  it  are  conclusive^  and 
"  cannot  be  varied  by  parol  evidence :  but  in  the  present 
''^case  the  defence  begins  one  step  earlier  :  the  parties  met 
''  and  expressly  stated  to  each  other  thatj,  though  for  con- 
«  venience  they  would  then  sign  the  memorandum  of  the 
*'  terms^  yet  they  were  not  to  sign  it  as  an  agreement  until 
**  Abemethie  was  consulted.  I  grant  the  risk  that  such  a 
'*  defence  may  be  set  up  without  ground;  and  I  agree  that 
''  a  jary  should,  therefore,  always  look  on  such  a  defence 
^  with  suspicion  :  but,  if  it  be  proved  that  in  tdct  the  paper 
^  was  signed  with  the  express  intention  that  it^should  not 
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*'  be  an  agreement,  the  other  party  cannot  fix  it  as  an  agree*       1872. 

*'  ment  upon  those  so  signing.    The  distinction  in  point  of    J^^  i^- 

*'law  is  that  evidence  to  vary  the  terms  of  an  agreement    of  ^^7^' 

*'  in  writing  is  not  admissible,   but  evidence  to  shew  that 

^  there  is  not  an  agreement  at  all  is  admissible." — And 

Lord  Campbell  says,  "  I  agree.    No  addition  to,  or  varia* 

*'  tion  firom,  the  terras  of  a  written  contract  can  be  made 

'^  by  parol :  btii  in  this  case  the  defence  was  that  there 

^  never  was  any  agreement  entered  into.     Evidence  to  that 

''^ect  was  admissible  ;  and  the  evidence  given  in  this  case 

^  was  overwhelming.    It  was  proved  in  the  most  satisfac- 

''tory  manner    that   before  the  paper  was  signed  it  was 

''explained  to  the  plaintiff  that  the  defeadants  did  not 

''intend  tiie  paper  to  be  an  agreement  till  Abemethie  had 

''  been  consulted,  and  found  to  approve  of  the  invention  ; 

''  and  that  the  paper  was   signed  before  he  was  seen  only 

"  because  it  was   not  convenient  for  the -defendants  to  re- 

''main.    The  plaintiff  assented  to  this,  and  received  the 

"  writiiig  on  those  terms,    lliat  being  proved,  there  was 

"  no  agreement." 

At  the  time  of  the  advance  of  the  money  there  was  an 
agreement  touching  the  transaction  of  loan,  although  the 
rate  of  interest  was  still  unsettled  and  under  discussion.  The 
plaintiff  declined  to  lend  on  the  terms  of  a  joint  interest  in 
the  venture  as  proposed  by  the  defendant,  and  the  latter 
refused  to  pay  the  rate  demanded.  Before  any  final  agree- 
ment, and  while  the  transaction  wad  still  incomplete,the 
note  was  given,  not  as  a  Mrriting  which  expressed  or  was 
meant  to  express  the  final  contract,  but  rather  as  a  voucher^ 
or  a  temporary  and  provisional  security  for  the  money,  pend- 
ing the  discussion  respecting  the  rate  of  interest.  And  if 
the  note  was  thus  given  and  received,  it  should  not  be  regard- 
ed as  the  contract  between  the  parties,  or  as  a  written  con- 
tract excluding  other  evidence  of  the  true  contract. 

Kebkah,  J  :— I  agree  with  the  Chief  Justice  in  the 
result  arrived  at,  though  I  am  not  prepared  to  say  that 
the  promissory  note  did  not  at  any  time  represent 
some  contract  between  the  parties.  The  view  I  take 
is  this.    Assuming  tha^  the    promissory    note  did  repre- 
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1872.  sent  a  complete  contract  between  the  parties,  such  con- 
^l^^Txt  *^*^^  ^*^  waived  and  discharged  by  the  acts  and  agree- 
of  IS72.  xnent  of  the  parties  before  breach,  and  a  new  cantract^ 
namely,  the  contract  for  larger  interest,  substituted. 
In  Oo8s  V.  Lord  Nugent^  6  fi.  &  Ad.  68,  Lord  Denman,  after 
referring  to  the  rule  excluding  parol  evidence  of  what  passed 
between  the  parties  before  or  oontempoxaneous  vrith  a  writ- 
ten contract  saysj ''  but  after  the  agreement  has  been  reduced 
*'  into  writing,  it  is  competent  to  the  parties,  at  any  time 
''  before  breach  of  it^  by  a  new  contract  not  in  writing, 
**  either  altogether  to  waive,  dissolve,  or  annul  the  fonner 
'*  agreement— and  thus  to  make  a  new  contract  In  8iead 
V.  Dcmher^  10  A.  &  S.  57,  Lord  Denman,  referring  to  an 
agreement  to  alter  the  days  of  delivery  in  a  prior  written 
agreement  says  (a)  '*  Nor  does  any  difficulty  arise  from  th& 
*'  want  of  consideration  for  the  plaintiff's  agreement  to 
"consent  to  the  change  of  days  ;  for  the  same  consideration 
^  which  existed  for  the  old  agreement  is  imported  into  the 
**  new  agreement  which  is  substituted  for  it" 

Foster  v.  Dawber  6  Exch.  Bep.  839,  shows  that  the 
contract  on  a  note  may  be  waived  and  discharged  by  parol 
before  breach  and  without  any  new  consideration.  The 
evidence,  both  documentary  and  oral,  of  what  took  place 
after  the  promissory  note  was  delivered  to  plaintiff",  can 
leave  no  doubt  that  the  contract  on  the  promissory  note,  if 
there  was  a  contract,  was,  as  a  matter  of  fact,  dischai^^ed 
and  waived  by  the  parties. 

The  above  view  of  the  facts  and  law  is  sufficient  to 
dispose  of  this  appeaL 

But  I  have  no  doubt,  as  a  matter  of  fact,  on  the  whole 
of  the  evidence,  that  the  promissory  note  was  not  and  never 
was  intended  to  represent  the  entire  contracti  and  that  the 
plaintiff  lent  his  money  on  an  agreement  for  a  higher  rate 
of  interest  than  12  per  cent. 

As  to  the  admissibility  of  the  parol  evidence  prior  to, 
and  contemporaneous  with,  the  making  and  delivery  of  the 
note,  the  case  of  Harris  v«  Rickett  was  referred  to  by  Mr. 
Johnstone,  and  I  think  that,  with  reference  to  the  remarks 

la)  p.  66. 
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of  Pollock,  C.  Bw  and  Bramwell,  B.,  the  evideDce  was  admis-  1872. 
sible.  Pollockj  C.  B.  says,  "  We  are  of  opinios  that  the  rale  J^o  il 
should  be  discbargedj  on  the  ground  that  the  writing  does  ♦/ 1872- 
not  contain  and  was  not  intended  to  contain  the  entire  obli- 
gation of  the  bankrupt.  They  have  not  found,  nor  does  it 
appear  to  us,  that  the  writing  was  intended  to  contain  the 
whole  agreement,  and  we  are,  therefore,  of  opinion  that  the 
rule  relied  upon  by  the  plaintifis  only  applies  where  the 
parties  to  an  agreement  reduce  it  to  writing  and  agree  or 
intend  to  agree  tha4  that  writing  shall  be  their  agreement  ;** 
and  Bramwell,  B.  says, ''  The  principle  of  the  rule  is  that 
it  must  be  assumed  that  the  parties  agreed  that  the  written 
agreement  should  be  the  evidence  of  the  contract.  The  diffi- 
culty is  that  in  this  case  there  was  evidence  that  the 
parties  did  not  agree  that  the  written  agreement  should 
be  the  evidence  of  the  contract.'* 

In  the  case  of  Abrey  v.  Crnx  (a),  the  defendant  endea* 
TOured  to  set  up  an  agreement  that  the  plaintiff  should  pay 
himself  the  amount  of  the  bill  drawn  by  the  defendant  by 
selling  some  securities,  and  until  he,  tiie  plaintiff,  did  so,  the 
defendant  was  not  to  be  sued  on  the  bill,  and  it  was  there 
rightly  held  that  the  oral  evidence  of  this  was  inadmissible. 
In  that  case  the  defendant  admitted  ths  contract  contained 
in  the  bill,  but  set  up  something  inconsistent  with  the  mode 
of  payment  expressed  on  the  bill.  Here  the  plaintiff's  case 
is,  the  promissory  note  was  not  the  contract. 

It  is  to  be  observed  that  this  action  is  not  (m  the  note^ 
but  on  the  consideration  of  it,  viz.,  money  lent. 

Decree  of  the  Lower  Court  reversed,  and  decree  for 
plaintiff  for  Rs«  1,390-8-2,  with  costs  of  original  hearing  and 
appeal,  with  interest  on  debt  and  costs  at  6  per  cent,  till 
payment* 

{a)  L.  R.  5  C,  P.  37. 
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Slppellate  a^urisfHiction.  (a) 

Begula/r  Appeal  No.  129  of  1872. 

Na'uasiva'ya  Gaundan Appellant 

Kylasa  Gaukdan.  •  • Respondent 

Plaintiff  sued  to  recover  from  defendants,  his  brothers,  rupees 
45  000  with  interest^  aa  a  deed  of  assignment  **£"  granted  to  him  by 
one  RAiah  Gaundaa,  dated  30th  October  1870,  transferring  to  plaintiff 
«  promissory  note  "  A"  for  rupees  26,000,  executed  by  1st  and  8nd 
defendants  to  the  aforesaid  RAjah  Qaundan,  as  one  of  the  mediaton,  ia 
ooniunction  with  one  SubbrAya  Gaundan,  in  a  division  of  £unily 
nroperty  between  plaintiff  and  defendants  and  others,  agreeing  to  pay 
over  on  demand  by  the  30th  September  1870  to  plaintiff,  througk 
the  mediators  aforesaid,  25,000  rupees  in  lieu  and  on  account  of  family 
nroperty  in  possession  of  defendants. 

The  demdants  admitted  the  execution  by  them  of  the  document 
for  26,000  rupees,  to  be  paid  by  them  to  plaintiff,  (A.)  and  pleaded 
that  it  was  given  on  consideration  of  the  withdrawal  of  a  criminal 
nroseoution  or,  if  not,  that  there  was  no  consideration  at  all ;  and 
that  at  the  time  of  its  execution  by  them,  there  was  no  dispute  or 
question  between  them  and  plaintiff  as  to  a  partition  of  femily  proper- 
ty which  had  been  definitely  settled  by  the  Civil  Court  at  Salem  in 
OririnalSuit  No.  2  of  1868,  under  the  decree  in  which  the  defendanta 
bad  recovered  rupees  13,000  and  odd  from  the  plaintiff. 

They  denied  any  division  of  family  property  by  mediation,  as  also 
that  they  agreed  to  pay  26.000  rupees  on  account  of  fiunily  property 
in  their  possession,  a&o  th€  validity  of  A  and  that  it  was  legsally  bind- 

inff  upon  them. 

The  Court  of  First  Instance  found— (1)  That  a  partition  of  £Eunily 
property  was  effected  by  mediation  and  the  document  A  was  exeouted 
to  ^e  mediators  by  defendants  on  account  of  family  property  in 
defendants'  possession.  (2)  That  A  was  valid  inlaw  and  binding  on 
defendants,— and  gave  judgment  for  plaintiff  foriihe  amount  sued  for. 

Upon  appeal  by  the  first  defendant— £te/i,  by  the  High  Court,  that 
as  the  decree  in  Original  Suit  No.  2  of  1868  (finally  disposed  of  in  ap- 
peal by  the  High  Court)  settled  all  the  rights  of  the  parties  and,  among 
oSiOT  matters,  the  question  of  this  alleged  concealment,  or  theft,  which 
the  Court  found  the  present  plaintiff  to  have  falsely  asserted->therB 
was  here,  therefore,  no  "  res  dubia"  or  'lis  incerta,"  nor  could  either 
party  believe  that  there  was  such.  The  final  judgment  of  a  compe- 
tent Court  in  a  suit  to  which  the  plaintiff  was  a  party,  had  determined 

That,  on  the  facts  of  the  case,  it  seemed  impossible  to  doubt  that 
the  note  was  executed  as  a  consideration  for  getting  rid  of  the  crimi- 
nal proceedings,  and  that,  as  such  a  consideration  is  not  only  null  but 
vicious,  the  decree  of  the  Civil  Judge  should  be  reversed. 

1878.      rpHIS  was  a  Regular  Appeal    against  the    decision  of 
x^!n0A2Q  a   E.  F.  Eliott,  the  Civil  Judge  of  Salem,  in    Original 
'^^^^7^     Suit  No.  4  of  1872. 

The  plaint  was    as   follows  :— "  This   ia  a  suit  for 
Rupees  25,000  under  a  document  made  over. 

^    (a)    Present :— Morgan,  C.  J.  and  Holloway,  J, 
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My  father  Athiyanna  Qaundan  had  foar  boub,  my  de*       ^873. 
ceased  elder  broilier  Bangas&mi  Gaundan,  myself,    ^^™^*  SnTTvoTTsQ 
Biv4ya  Qaundan,  and  Pongaly  Gaundan.    In  consequence     </^^72. 
of  a  long  disagreement  between  us  in  respect  of  division  in 
the  family,  we  were  contending  before  the   Magisterial^ 
Civil,  &c.,  tribunals^    Thereupon,  Subbar&ya  Govindar,  the 
Zamindilr  of  the  muttah  of  Komaramangalam,  &c.,  and  Bajah 
Govindan,  the  Zamindir  of  the  muttah  of  Pattur,  &a^  in- 
terceded as  mediators  to  effect  a  compromise  between  us» 
divided  our  muttah  and  other  real  and  personal  propertiesi 
and  made  a  settlement  that  the  1st  and  2nd  defendants 
should  pay  me  through  Subbar&ya  Govindar  and  Bajah 

Govindar  among  the  said  mediators,  a  sum  of  Rupees  25,000 
in  cash  for  the  ready  money,  gold  and  silver  jewels,  &c., 
which  were  in  the  1st  and  2ud  defendants'  possession,  and 
the  1st  and  2nd  defendants  have  executed  a  promissory 
note  on  stamp  paper  to  B4jah  Govindar,  among  the  said 
(mediators),  on  the  2l8t  September  1870,  promising  to  pay 
Rupees  25,000  on  demand. 

By  orderof  Subbar&yaCbvindar,  Bdjah  Govindar  has 
made  over  to  me  his  right  under  a  stamped  and  registered 
bond  executed  to  me  by  him  on  31st  October  1870,  saying 
that  the  said  1st  and  2nd  defendants  did  not  pay  the 
amount  according  to  that  (promissoiy  note)«  and  that  I 
might  recover  and  take  the  same» 

The  said  1st  and  2nd  defendants  did  not  pay  accord- 
ing to  that  bond,  though  they  were  often  asked. 

I  therefore  pray  that  the  defendants  may  be  adjudged 
to  pay  me  the  principal,  Bupees  25,000,  according  to  the  said 
document^  together  with  subsequent  interest*'' 

Defendants  filed  the  following  written  statement :— 
**  Not  a  cash  of  the  amount  of  the  document  A  in  question 
was  received  (by  ua) ;  and  this  fact  is  clear  from  the  docu- 
ments A  and  B  and  the  plaint 

With  a  view  to  bring  shame  upon  us  and  usurp  our 
property,  the  plaintiff  filed  a  Magisterial  complaint  against 
us  as  if  we  had  committed  fraud  in  respect  of  family  pro^ 
perty  ;  and  during  the  time  the  Sub-Magistrate  of  Trichen^ 
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187.^  gode  was  enqairing  into  the  said  oomplaint,  the  plsintiflT 
STaTn^TT^  urged  that  if  we  gave  him  a  document  for  25,000  Rupees 
^  of  1S72.  and  the  largest  muttah  in  the  family  estate,  he  would  cause 
the  dismissal  of  the  complaint  without  attempting  to  get 
the  same  proved ;  and,  accordingly,  the  plaintiff  having 
greatly  threatened  and  forced  the  1st  defendant,^  who  was 
in  custody  of  the  Police,  and  also  the  2nd  defendant,  who 
was  let  on  bail  to  address  a  petition  to  the  Bevenue  Officer^ 
(we)  were  compelled  to  yield  to  the  force  used  by  the  plain* 
tiff  for  fear  {we)  should  be  disgraced ;  and  the  plaintiff 
then  caused  the  document  A  to  be  executed,  ostensibly  in 
the  name  of  B4jah  Gktundan,  and  obtained  it  forcibly  as  stat- 
ed above.  But  it  was  not  executed  of  our  free-will  and  in 
our  ordinary  and  unperturbed  state  of  mind. 

Soon  after  the  execution  of  the  document  A  and  the 
drawing  up  of  the  petition  aforesaid,  both  parties  appeared 
before  the  Magistrate,  and  the  said  case  brought  against  us 
was  then  dismissed. 

At  the  time  of  the  execution  of  the  document  A  there 
was  no  dispute  whatever  between  both  parties  in  respect  of 
division.  But,  so  far  back  as  two  years  prior  thereto,  the 
question  of  division  was  fully  settled  through  the  Civil 
Court,  and  Rupees  15,000  and  odd  were  paid  to  us  by  plain- 
tiff, according  to  the  decree  passed  in  Original  Suit  No.  2  of 
1868.  Hence  there  having  been  no  dispute  whatever  re* 
garding  division  at  the  time  of  the  execution  of  A,  and  no 
ready  cash  having  been  received  {by  im)  under  the  said 
document,  the  all^;ation  in  the  plaint  that  our  real  and  per- 
sonal property  was  divided  by  arbitrators,  and  that  we  had 
agreed  to  pay  plaintiff,  through  arbitrators.  Rupees  25,000  in 
cash  for  the  ready  money,  jewels,  gold,  silver,  ftc,  said  by 
plain  tiff  to  be  in  our  possession,  is  fiedse  and  fraudulent. 

The  document  A  having  been  obtained  (from  ua)  under 
duress,  while  {we)  were  in  custody  on  a  criminal  charge 
falsely  brought  against  us  through  enmity,  is  opposed  to  law 
and  justice ;  and  it  is,  therefore,  not  valid,  nor  are  we  liable  ta 
pay  anything  for  it. 

We  pray,  thei'efore,  that  the  plaintiff's  suit  may  be  dis* 
missed  with  costs." 
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The  following  Issaes  were  framed  :-^  I87s. 

I.    Whether  a  partition  of  family  property  was  effect-  -*•  -^-  ^<>-  ^29 
ed  by  mediation,  and  whether  the  document  A  was  execat-  '^^        '^ 
ed  to  the  mediators  by  defendants  on  account  of  cash  and 
gold,  silver  ornaments,  &c.,  belonging  to  the  family  property 
in  their  possession. 

II.    Whether  the  document  A  is  valid  in  law  and 
Hading  upon  the  defendants  1  and  2. 

The  following  is  taken  from  the  judgment  of  the  Civil 
Judge : — 

''A»  is  a  promissory  note  executed  by  defendants 
to  one  R4jah  Gaundan  for  the  payment  of  Rupees  25,O00> 
value  received  by  them,  and  dated  21st  September  1870* 
B,  is  the  deed  of  assignment  thereof  by  B4j^h  Qaundan 
to  plaintiff. 

The  evidence  of  these  witnesses,  Subbar&ya  Gaundan 
(1st  witness)  and  R&jah  Gaundan  (2nd  witness),  shows  that 
on  the  2Ist  September  1870,  A  was  written  out  by  the  1st 
defendant  in  his  own  handwriting,  and  executed  by  both 
defendants  of  their  own  free-will  and  consent  in  a  media- 
tion expressly  called  for  by  them  regarding  a  partition  of 
femily  property  between  them  and  plaintiff,  in  respect  to 
which  there  had  been  endless  strife  and  disputes  between 
them,  and  which  came  off  at  about  4  or  5  P.  M.,  on  that  day, 
in  the  house  temporarily  occupied  by  these  witnesses  at 
Trichengode,  to  Rajah  Gaundan,  one  of  the  mediators,  and 
2Qd  witness,  by  order  of  Subbar&ya  Gaundan,  another  and 
chief  mediator  and  1st  witness,  whom  the  plaintiff  at  the 
time  distrusting  the  defendants  asked  to  be  security  for  the 
payment  to  him  of  the  25,000  Rupees  then  agreed  to  by  de- 
ft^ndants  on  account  of  the  cash  and  jewelfi,  &c,  and  other 
moveable  family  property  in  their  possession,  and  which 
sum  was  fixed  by  the  mediators  on  a  rough  calculation  to 
be  the  value  of  the  plaintiff's  share  in  the  said  moveable 
property  and  represented  the  same*  They  affirm  that  no 
consideration  in  cash  was  actually  paid  by  R&jah  Gaundan 
then  on  A  to  defendants,  nor  received  by  them,  as  stated 
therein^  because  of  this  special  arrangement  at  the  time,  bj 
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187$.  which  this  was  understood  to  he  a  mere  i>aper  aocommoda- 
1  A  No.  129  ^^^  ^^^  name-lending  of  R4jah  Gaundan  as  a  security  to 
of  i878>  plaintiff  for  repayment  to  him  of  consideration  belonging 
to  him,  but  actually  enjoyed  by  defendants,  to  the  amount 
of  A,  and  to  save  an  actual  transfer  of  goods.  In  short, 
it  is  shown  to  be  a  transaction  onpaperj  of  a  promise  to  pay 
in  cash  instead  of  in  kind,  for  consideration  received  in  the 
matter  of  goods  duly  received  by  defendants,  and  parted 
with  by  plaintiff,  upon  this  mediation,  to  the  value  stated 
in  A,  and  executed  to  a  mediator  as  security  for  the  same, 
who,  upon  its  non-fulfilment  by  defendants  on  demand  by 
him,  has  assigned  the  promissory  note  to  plaintiff  to 
recover\ipon  under  the  deed  "  B"  In  further  proof  and  cor- 
roboration of  the  fact  that  a  partition  of  family  property 
was  effected  then  by  mediation^  the  plaintiff  has  filed  the 
document  "  C"  an  authenticated  copy  of  a  petition  for  trans- 
fer  of  registry  of  certain  villages  which  had  been  set- 
tled on  the  same  day  and  at  the  same  time  between  the 
parties  by  drawing  of  lots,  and  presented  to  the  Tahsildar 
of  Trichengode  on  that  date,  the  21st  September  1870,  iu 
person,  by  the  parties,  as  deposed  to  by  him  as  8rd  witness 
for  plaintiff,  and  which  is  admitted  by  the  defendants. 
With  all  these  documents  admitted  by  defendants,  and  if 
such  be  the  truth  and  band  fides  of  this  transaction  under 
A,  which  there  seems  little  reason  to  doubt,  judging  from 
the  respectability  of  the  witnesses  who  depose  to  it  and 
their  relationship  to  the  parties  in  this  suit,  as  well  as  by 
the  fact  that  they  profess  to  be  wholly  disinterested  per- 
sonally therein  and  are  the  witnesses  cited  on  both  sides* 
there  appears  nothing  olyectionable  or  illegal  in  such  an 
arrangement  in  itself  by  the  consent  of  all  parties,  and  A 
would,  therefore,  be  necessarily  valid  and  binding  upon  the 
defendants  in  ordinary  circumstances,  except  it  is  otherwise 
invalidated  by  any  of  the  pleas  of  duress.  Sic,  pleaded  by 
defendants  in  justification  and  acquittance,  which  has  now 
to  be  considered.  ^ 

The  defendants  urge  that  A  is  not  valid  and  is  sot 
legally  binding  upon  them,  because  (1)  they  have  never  re^ 
ceived  the  consideration  of  it ;  (2)  that  it  was  executed 
under  duress  during  the  pendency  of  a  criminal  charge 


ka'masiya'ta  oauhdak  i;  STLASA  GAUKDAN«  205 

preferred  against  ihein  before  the  Sub-Magistrate  of  Tri-       ^878. 
chengode,  and  to  save  the  further  disgraoe  of  their  commit-  jg,^,^^  129 
ta]  for  iaial  to  the  SessioDs  Court ;  (8)  that  at^he  time  of  ita    Vi872.  ^ 
execution  there  was  no  question  of  a  division  of  property 
to  be  mediated  upon,  that  having  been  definitely  settled 
by  the  decree  of  the  Civil  Court  of  Salem  in  Original  Soit 
No.  2  of  I8684  upon  which  they  had  recovered  from  plain* 
tiff 

The  first  of  these  objections  has  already  been  disposed 
of  in  the  definition  of  the  nature  of  the  transaction  under 
A,  as  explained  by  common  witnesses  and  mediators,  which 
the  Court  has  accepted  as  the  truth,  and  which  establishes 
the  fact  that  consideration  has  been  received  by  defendants 
upon  it,  if  not  actually^  hard  cash,  at  all  events  its  equi« 
valent  in  reality,  in  kind. 

On  the  second  point,  of  duress,  the  defendants  have  exa- 
mined the  1st  defendant  himself  on  their  sidd,  who,  as 
naturally  might  be  expected,  supports  it,  even  at  the  ex- 
pense of  truth,  which  he  has  greatly  overstepped,  and  has 
had  no  hesitation  whatever  in  grossly  perjuring  himself. 
He  can  get  no  one  whomsoever  to  support  him  in  his  state- 
ments, and  his  evidence  stands  singly  by  itself^  and  is  fur- 
ther flatly  contradicted  in  its  facta  by  all  alike  who  have 
been  examined  in  this  case,  the  common  witnesses,  the 
Tahsildir,  and  his  own  vakil  who  conducted  his  defence  in 
the  criminal  charge  before  the  Sub-Magistrate ;  and  it  is  in 
point  of  credence  utterly  worthless,  as  it  is  impossible  to 
believe  it  at  all,  and  it  is  besides,  at  its  best,  the  evidence 
of  a  most  interested  party  to  this  suit.  The  Court,  there- 
fore^ rejects  the  testimony  as  totally  incredible  and  untrust- 
worthy, and  excepting  it,  there  is  no  evidence  as  to  duress 
at  all.  It  is  perfectly  true  that  this  criminal  charge  against 
defendants  was  disposed  of  on  thip  day,  but,  as  tbe  Tahsil- 
dar  and  vakil  both  say  it  was  closed  between  2  and  S  P.  M., 
it  must  have  been  before  the  execution  of  A,  which 
was  after  4  or  5  p.  u.,  even  according  to  the  statement  of 
the  Ist  defendant  himself,  and  so  A  could  not  possibly  have 
been  executed  during  tbe  pendency  of  this  criminal  trial, 
i£  even  it  had  any  connection  with  it. 
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1873.  According  to  let  defendant^  this  criminal  charge  was 

M.  A,  No.  125  <l^iRis66d  upon  the  erecution  of  A^  which  was  read  out  first 
0/1872.  aloud  to  the  Sub-Magistrate,  along  with  0,  in  the  Kachari, 
and  then  they  Mere  discharged.  This  is  most  positively 
and  solemnly  denied  by  both  Tahsild4r  and  defendant's 
vakil,  who  profess,  neither  of  them,  to  know  anything 
about  A  at  all. 

The  defendant's  vakil^  on  the  other  hand,  now  pleads 
that  although  A  was  executed  after  the  criminal  trial,  yet 
the  preliminary  arrangements  connected  with  it  were  all 
got  up  during  the  pendency  of  the  trial,  or  on  the  last  day 
of  it,  and  while  tbe  1st  defendant  was  in  legal  custody  at 
the  Kacharlj  and  therefore  A  was  connected  with  the 
trial  and  was  given  under  duress. 

This,  in  itself,  is  manifestly  a  contrary  pleading  to  that 
of  defendant  himself,  who  says  the  case  was  dismissed  upon 
A  itself,  and  not  in  connection  with  it.  The  Court,  however, 
holds  modt  certainly  that  the  trial  was  not  dismissed  upon 
A  as  stated  by  defendunt,  and  that  it  is  not  in  the  least 
probable  that  it  was  dismissed  in  connection  with  A  either, 
but  on  its  merits  alone.  It  appears,  moreover,  to  have  been 
called  up  for  trial  by  the  Sessions  Judge  subsequently,  be* 
lieving  a  prima  facie  case  to  exist,  and  to  have  been  ulti- 
mately dismissed  by  him.  Further,  the  defendant's  vakil 
most  positively  affirms  that  he  did  his  very  best  to  dissuade 
tbe  defendant  agunst  signing  any  document  of  the  kind  of 
A,  and  advised  him  most  strongly  not  to  do  so,  assuring 
him  that  the  case  against  him  was  certain  to  be  dismissed, 
but  that  the  defendant  seemed  to  have  made  up  hia  mind 
differently,  and  to  have  suspected  his  intentions  in  saying 
so.  Considering  all  this,  the  Court  entirely  fails  to  see 
where  the  duress  complained  of  existed  at  all,  and  dismisses 
that  objection  accordingly. 

The  only  remaining  objection  is  easily  disposed  of  by 
the  fact  that  it  is  well  known  that  for  a  very  long  timo 
past,  both  before  and  since  the  decree  in  Original  Suit  No. 
2  of  1868  referred  to  by  defendants,  these  brothers  havo 
been  fighting  unmitigatingly  regarding  their  shares  in  tbo 
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fftmily  property,  and    that   charges  and  counter-charges     J^'^?'^ 
agaiustr  one  another  with  reference  thereto  have  been  the  jj,  a.  /Vo.  12» 
rule  rather  than  the  exception,  and,  therefore,  it  is  to  be  .  ^f  ^^^^* 
inferred  that  that  suit  did  not  contain  the  whole  facts  of 
their  disputed  property,  or  definitely  settle  all  matters  be- 
tween them  with  regard  thereto,  and  there  is  ample  room 
for  supposing  that  this  bickering  and  strife  was  all  entirely 
owing  to  fraud  and  concealment  of  property  of  some  kind 
by  one  or  other,  which,  besides  being  difficult  to  bring  to 
lights  could  never  be  brought  conclusively  home  to  any  one 
party  in  pai'ticular   criminally,  and  which  from  disgust 
eventually  led  them  mutually  to  seek  some  reconciliation 
of  this  kind.    It  is  the  natural  inference  to  be  drawn  in 
the  circumstances,  and  the  Court  is  prone  to  do  so. 

• 

Looking  at  the  period  of  two  years  that  have  elapsed 
eince  the  execution  of  A  by  defendants,  without  any  steps 
being  taken  by  them  with  regard  to  it  by  criminal  com- 
plaint or  otherwise  in  disputing  it^  either  on  the  score  of 
duress,  or  for  any  other  reason  whatever,  nor  until  this 
suit  had  been  first  filed  against  them  by  plaintiff  for  the 
amount  thereof,  when  for  the  first  time  they  file  such  pleas 
in  answer,  their  only  explanation  of  their  laches  being  that 
they  believed  A  to  be  valueless  for  want  of  consideration 
paid  thereon,  the  Court  considers  that  thereby  a  suspicion 
attaches  to  their  case,  as  unfavorable  to  their  pleadings, 
as  it  is  advantageous  to  the  truth  of  plaintiff's  cause, 
ioxd  which  by  rendering  those  pleas  worthless  in  themselves 
is  most  fatal  to  their  rebuttal  of  plaintiff's  claim.  For 
these  reasons  the  Court  finds  in  the  affirmative  on  both 
issues,  viz. :— • 

I.  A  partition  of  family  property  was  effected  by 

mediation,  and  the  document  A  was  executed  to 
the  mediators  by  defendants  on  account  of  cash 
and  gold  and  silver  ornaments  belonging  to  the 
family  property  in  their  possession. 

II.  The  document  A  is  valid  in  law  and  binding 
upon  the  defendants  1  and  2  ;  and  adjudges  for 
the  plaintiff  as  sued  for  in  the  sum  of  Rupees 

28 
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^878,  25,000,  together  with  interest  and  sahseqaent 

A  A,  No.  129  interest  and  all  costs." 

— ^^ ' —  The  1st  defendant  appealed  upon  the  following  grounds. 

1.  The  decree  is  against  the  weight  of  evidence^ 

2.  There  is  no  consideration  whatever  for  the  promis- 
sory notes  sued  on. 

3.  The  facts  of  the  case  shew  that  it  was  extorted 
from  the  defendant  through  threats,  fear  and  undue  influ- 
ence. 

4.  The  Civil  Judge  was  wrong  in  awarding  past  in- 
terest when  it  was  not  even  prayed  for  by  the  plaintiff. 

Scmji/va  Eau  for  the  appellant,  the  .first  defendant. 

Scharlieb  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^The  defence  is  that  the  promissory  note 
was  given  on  consideration  of  the  withdrawal  of  a  crimi- 
nal prosecution,  or,  if  not,  that  there  was  no  consideration 
at  alL 

The  proceedings  are  undoubtedly  open  to  very  great 
suspicion.  The  Sub^Magistrate  had  ordered  the  defendant 
into  custody,  refusing  to  allow  him  to  be  longer  at  large 
upon  bail.  After  so  proceeding  upon  the  evidence  before 
him,  he  dismissed  the  complaint  on  the  ground  that  there 
was  no  evidence  justifying  a  committal.  These  proceed- 
ings appeared  so  suspicious,  that  a  committal  was  ordered 
and  an  acquittal  followed. 

On  the  very  day  of  the  discharge  in  these  very  suspi- 
cious circumstances,  there  occuiTed  what  is  called  an  arbi- 
tration, and  this  note  was  executed  as  part  of  the  matter 
of  the  compromise.  If  the  case  depended  upon  this  alooo, 
strong  as  might  be  our  suspicions,  we  should,  perhaps,  not 
be  able  to  say,  in  opposition  to  the  conclusion  of  the  Civil 
Judge,  that  the  pressure  of  the  prosecution  was  the  defen- 
dant's motive,  and  its  withdrawal  the  consideration  for  the 
execution  of  this  note.  The  matter  alleged  to  have  been 
compromised  is  important  both  as  matter  of  law  and  as 
throwing  light  upon  this  evidence. 
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After  a  salt  finally  disposed  of  by  the  High  Court,  in       1873. 
which  the  substantial  question  in  dispute  was  whether  the  j^  ^  ^^  j[.^^' 
money  and  jewels  were  in  possession  of ,  the  present  plaint-     of  1872. 
iff^  or  had  been   wrongfully  taken  out  of  his  hands  by  the 
defendants,  the  Court  came  to  a  conclusion  which  it  has 
never  been  sought  to  impeach^  that  the  plaintiff  was  in  fact 
in  possession,  and  the  decree  for  division  settled  all  the 
rights  of  the  parties,  and,  so  far  as  the  Civil  Courts  were 
concerned,  set  them  at  rest  for  ever.     Among  other  matters 
liv^as  the   (question  of  this  alleged  concealment^  or   theft, 
ivhich  the  Court  found  the  present  plaintiff  to  have  falsely 
asserted 

There  was  here,  therefore,  no  "  res  dubia"  or  "  lis  in- 
certa."  Moreover,  neither  party  could  believe  that  there 
was  such  {Gallinher  v.  Bischoffsheim,  L.  R.  5  Q.  B.  449  :  Oook 
V.  Wright,  1  B.  &  S.  559).  These  later  cases  bring  the  English 
law  much  nearer  to  sound  principle  than  the  earlier.  The 
principle  of  these  was  that  there  must  be  between  the  par- 
ties a  question  really  doubtful  in  point  of  law  {Longridge  v. 
Borville,  5  B.  &  A.  117.) 

It  is,  however,  as  clear  law  in  England  that  the  fore- 
going of  a  claim  which  the  claimant  knows  to  be  unfound- 
ed is  no  consideration  for  a  promise  {Wade  v.  Simeon,  2 
G.  B.  548).  In  this  case  the  final  judgment  of  a  competent 
Court  in  a  suit  to  which  the  plaintiff  was  a  party  had 
determined  the  matter.  The  rule  of  the  Ronjan  law  is  dis- 
tinct. ''Si  post  rem  iudicatam  quis  et  solvent  repetere 
**poterit  idcirco  quia  placuit  transactionem  nullius  mo*- 
'*  menti  ease." 

The  exceptions  to  the  rule  (12.  6. 23.  s.  1)  have  no 
application  to  this  case.  This  final  judgment,  independent- 
ly however  of  its  bearing  in  point  of  law,  reflects  upon 
the  weight  of  the  evidence.  It  is  impossible  to  believe 
that  the  defendant,  who  had  for  several  years  successfully 
contended  that  the  property  was  in  plaintiff's  possession^ 
without  external  pressure  and  moved  merely  by  conscien-* 
fcioua  scruples,  agreed  to  re-open^  to  his  disadvantage,  this 
concluded  controversy* 
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mV\ 3  ^^  '^^  impossible  not  to  see  that  the  pressure  of  tbe 

£,  A,  Jio.  129  criminal  prosecution  was  the  real  ground,  and  difficnlt  to 
■  */^^7^  doubt  that  the  act3  of  the  arbitrators,  the  complainant  and 
the  Sub-Magistrate,  conjointly  conduced  and  were  intended 
to  conduce  to  the  admission  of  a  liability  which  a  conclu- 
sive decision  of  a  competent  Court  had  decided  not  to 
attach  to  the  defendant.  On  the  &ct8  of  the  case,  there* 
fore,  it  seems  impossible  to  doubt  that  tbe  note  was  exe- 
cuted as  a  consideration  for  getting  rid  of  these  criminal 
proceedings,  and  as  such  a  consideration  is  not  only  null 
but  vicious,  the  decree  of  the  Ciyil  Judge  must  be  reversed 
and  the  original  suit  dismissed.  There  will,  however,  be  no 
costs  throughout. 


Regular  Appeal  No.  iO  of  1871* 
Ra'jah  Ra'jah  VAfiMA  Valia  Ra'jah  op  >  ^ „    . 

CflERAKAL  KOVILAOOM ^ ^  AppelUini. 

KOTTAYATH  KiTAKI  KOVILAGATH  ReVI      )  i>,.^^^^/» 

Vabma  Mootha  Ra'jah  and  2  othebs.-    J ^^•P^^'*^^^- 

Plaintiff  (the  Cherakal  B^ab)  soed  to  establish  his  right  to  tbe 
custody,  management  and  appi  opriation  for  the  purposes  of  a  pagoda, 
of  certain  jewels  &c.  used  m  tne  religious  ceremonies  performed  ia 
tbe  nagoda,  which  jewels  he  alleged  had  been  assigned  to  him  b/  the 
TJralleis  of  tbe  nagoda.    The  Civil  Judge  dismissed  the  suit. 

Upon  Regular  Appeal  by  the  plaintiff 

Held  by  Kznderflet,  J.  That  the  trustees  of  a  pagoda  cannot 
lawfully  alienate  the  trust  property  suhject  to  all  tho  trusts  attaching 
to  it. 

By  HoLLowAT,  J.  That  while  seeing  no  reason  to  doubt  that  a 
religious  office  cannot  be  made  the  object  of  sale,  the  present  case  is 
a  much  more  siinple  one — Here  the  plamt  is  for  certain  jewels,  which 
are  materinls  usea  ill  religious  worship,  to  the  custody  of  which  the 
alleged  vendor  is  entitled  and  to  the  careful  custody  of  which  h«  is 
bound  1'hat  these  articles  are  by  all  systems  of  law,  and  by  the 
Hindu  law  almost  more  emphatically  than  by  any  othert  absolutely 
•*  extra  commercium." 

THIS  was  a  Regular  Appeal  against  the  decision  of  J.  Wr 
.....  Reid,  the  Acting  Civil  Judge  of  Tellicherry,  in  Original 

JR,  A.  No,  40 

^-^^^^^'■,  In  this  case  the  plaintiff  (the  Cherakal  Rijah)  saed  ta 

establish  bis  right  to  the  custody,  management,  and  appi^ 

(a)    Preieut  ;^Holloway  and  Kiadenley,  J  h 
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priatton  for  the  parposes  of  theTrachurmana  pagoda^  of  cer-        1878. 
tain  jewels,  &c.,  used  in  the  religious  ceremonies  performed  ^  ^  ^^  ^ 
in  the  pagoda^  which  jewels,  he  alleged  had  been  assigned  to      <^/  ^^"t^* 
him  by  deed  of  10th   May  1868  by  the  urallers  of  the  pa- 
goda. Defendants^  the  holders  of  Muppu  Stanom  and  Elama 
Btanom^  denied  the  right  of  the  urallers  who  executed  the 
deed  sued  upon  to  assign  the  property  in  question. 

The  judgment  of  the  Civil  Judge  contained  the  follow- 
ing:— 

'*  The  points  to  be  determined  in  this  case  are  : — Has  the 
plaintiff  acquired  by  purchase  the  rights  of  the  urallers, — and 
(2nd)  Do  those  rights,  validly  acquired,  give  him  the 
power,  which  he  wishes  to  enforce,  of  possession,  uncontrolled 
by  the  defendants,  of  the  Bhanarom  property,  and  the  power 
to  remove  the  Bhanarom  from  its  present  place  of  custody  ? 
The  document  under  which  the  Cherakal  R4jah  claims  the 
rights  now  sought  to  be  enforced  is  E.  It  is  signed  by  the 
4  urallers,  and  they  admit  their  signatures,  and  that  they 
got  it  registered.  It  is  dated  29th  Medom  1043,  (10th  May 
1868.)  On  the  18th  Edavom  (24th  May)  of  the  same  year, 
the  lUjah  executed  F  to  them  (urallers). 

E  is  a  Tir  or  transfer  deed.  In  it  is  recited  that  the 
Tracharamana  pagoda,  the  Eottiyur  pagoda  included  in  it, 
the  Kundem  pagoda,  the  Karimpanakal  gopuram,  and  6 
other  chetrums  are  the  property  of  the  four  tarw4ds  ;  that 
certain  lands,  the  property  of  the  pagoda,  had  been  sold  for 
the  debts  contracted  in  the  conduct  of  ceremonies  by 
auction ;  others  sold  by  private  contract,  and  others  men- 
tioned in  list  A  were  passed  on  kinom ;  that  over  and  above 
there  is  a  debt  of  Rupees  46,000,  personal  debts,  and  others 
secured  by  hypothecation  for  the  payment  of  which  the 
urallers  are  pressed  ;  that  the  present  income  of  the  pagoda 
la  insufficient  to  carry  on  the  ceremonies ;  that  if  the  affairs 
of  the  chetrum  remain  in  their  hands,  the  debts  are  liable 
to  increase;  that  the  R&jah  was  willing  to  perform  the 
ceremonies  with  the  income,  and  defray  the  deficiency  out 
of  his  own  pocket ;  and  it  is  declared  that  the  urallers 
having  received  from  the  B&jah  to  pay  off  those  debts 
Rupees  46^000  and  for  themselves,  Rupees  lO^OOO,  relinquiehed 
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1873.  to  the  Rajah  Tracharamana  chetram  valued  at  Rupeea 
R  A  No  40  1^^\00^^>  ^^^  chetrums  mentioned  above  included  in  it  and 
o/ 1871-  the  land  mentioned  in  list  A  as  the  properties  of  the  temple 
situated  in  the  French  territory  and  in  23  British  Amshoms 
lands  and  parambas,  forest,  hill,  tank,  &c.,  an  elephant 
\roTi\i  Rupees  2,000  pledged  for  Rupees  1,550 — the  Bhana« 
rom  including  silver,  gold,  pewter,  &c.  belonging  to  Tracha- 
ramana temple,  and  used  for  the  temple^  worth  Rupees 
4:8,000,  described  in  schedule  B,  which  is  secured  in  Karim- 
panakal  gopuram  ;  and  after  reservvng  the  duty  performed 
by  them  in  conjunction  with  the'^Adiyandara  yogan"  and 
the  pecuniary  rights  connected  therewith  particularized 
below  as  Rupees  750,  relinquishing  to  the  R&jah  all  their 
rights  over  the  properties  not  passed  on  kanom  and  those  to 
be  redeemed  the  right  to  take  the  oflferings,  pay  the  revenue, 
to  manage  all  ceremonies,  to  enjoy  and  exercise  all  authority  : 
reciting  also  the  delivery  of  deed  box  and  deeds,  and  stipU' 
lating  that  the  urallers  were  to  pay  all  the  debts,  personal 
and  on  hypothecation,  existing  against  the  temple  with  the 
sum  aforesaid  to  have  been  given  by  the  R&jah,  and  that  in 
default  their  private  property  and  themselves  were  to  bo 
responsible,  not  the  Rajah  and  the  d^vaswom  properties* 

[The  Civil  Judge  then  commented  on  the  evidence 
given  in  the  case  and  proceeded  ] 

1  next  come  to  the  point  whether  the  urallers  may  sell 
their  rights.  The  defendant  has  produced  against  this  a 
decree  of  Mr.  Hollo  way  in  Appeal  Suit  1 18  o/"  1861  in 
which  the  Cheraknl  R&jah  was  plaintiff,  and  in  which  he 
sought  to  enforce  the  tvan&ter  to  him  of  an  uraima  right. 
Mr.  Holloway's  opinion  was  expressed  in  the  following 
words.  *'  The  plaintiff  has  acquired  no  rights  whatever 
under  the  deed  of  the  trustees  (urallers)  their  duties  are  not 
to  the  plaintiff  (in  that  one  having  a  melkoima  right)  but 
to  the  followers  of  the  Hindu  religion  entitled  to  the  ser- 
vices of  the  pagoda.  The  whole  public  so  entitled  are  the 
cestui  que  trusts  ;  the  duties  to  be  performed  are  the  pro- 
tection of  the  property  devoted  by  the  piety  of  former  ages 
to  the  services  of  religion  against  all  invasions.  The  pro-* 
perty  itself  is  by  the  principles  of  all  law  that  of  no  in^ 


BA'JAH  OF  CHEBAKiL  KOYILAGOM  V  MOOTHA  RA'jAH.  213 

dividual  whatever.    A  trustee  cannot  by  any  act  of  his  own        1878. 
denude  himself  of  his  character  of  trustee  until  he  has  per-  p  j^^o  ±k 
formed    his  trust  {Sir  T,  Plvmer  in  Chcdmer  v.   Bradley  :      cf  1871. 
1  J.  &  W.  at  p.   68).    It    is  manifest  that  where  the  trust 
is  one  of  perpetual  obligation^  where  the  cestui  que  trust  are 
the  whole  Hicdu  community,  where  the  property  is  extra 
commercium,  in  no  sense  the  subject  either  of  bargain  or 
sale     »        •         *    the  attempt  of    trustees  to  surrender 
the  trust  property  and  thus  throw  off  their  character  would 
be  a  gross  breach  of  trusty  but  would  be  quite  powerless  to 
vest  any  rights  in  the  person  in  whose  favor  they  had  com- 
mitted such  breach  of  trust.     On  all  the  points  I  am  satis- 
fied that  plaintiff  has  appeared  in  Court  without  a  shadow 
of  title."    {Appeal  Suit  No.  118  of  1861.) 

Now  this  decision  of  Mr.  Holloway  is  of  much  weight  in 
the  settlement  of  this  point  of  law,  which,  doubtless,  is  one 
of  immense  importance  to  the  followers  of  the  Hindu  reli- 
gion in  Malabar.  The  counsel  for  .the  plaintiff,  however, 
argued  per  contra  that  the  decision  rested  on  English  law  ; 
that  the  English  trustee,  and  the  Malabar  u  rail  en  are  very 
different ;  that  the  trustee  is  personally  trusted  ;  that  the 
reason  the  English  trustee  cannot  get  rid  of  his  trusteeship 
is  because  the  confidence  of  the  precator  in  the  tryistee  is 
the  result  of  knowledge ;  that  in  England  there  are  no  such 
hereditary  trusteeships  as  the  uraima  of  Malabar,  and  that 
ihe  question  of  personal  confidence  does  not  enter  into  the 
question.  He,  however,  refers  to  other  rulings.  One  being 
Regular  Appeal  No,  64  of  1861,  being  an  appeal  from  Mr. 
Cook,  Civil  Judge  of  Calicut.  The  part  relied  on  is. — "  It 
IS  disputed  that  the  property  being  attached  to  a  pagoda  is  , 
inalienable.  The  pagoda,  however,  is  itself  the  property  of  the 
family  in  question,  and  by  the  custom  of  Malabar  the  lands 
are  alienable  as  any  other  lands/^  This  decision  is  a  little 
aside  the  question,  as  it  is  not  a  question  in  this  case  of 
alienating  a  certain  piece  of  land  as  the  property  of  the 
pagoda,  but  alienating  the  trusteeship.  For  purposes  of  the 
tirw&d,  a  karnavan  may  sell  the  lands  of  the  t&rw&d,  but 
he  could  not  alienate  the  karnavast&nom,  and  so  a  piece  of 
land  belonging  to  a  devaswom  may  be  sold  in  its  interests^ 
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1873.      but  that  does  not  affect  the  question  whether  the  trusteeship 

S^Tyo.^40  O"*  ^raima  may  be  sold.  Another  case  quoted  was  Special  ap- 

'  0/  1871.     peal,  from  the  Principal  Sadr  Amin  of  Tellicherry,  No,  574 

of  1860  (p.  30  of  last  Volume  o{  Special  Appeal  ReporU.) 

It,  as  the  other  case,  concerns  a  piece  of  land  attached  to  a 

pagoda,  not  the  uraima  itself. 

The  third  case  cited  by  Mr.  Mayne  was  a  Judgment  of 
Justices  Innes  and  CoUett  in  Special  Appeal  No.  390  of 
1868  from  the  Civil  Court  of  Tranquebar,  that  there  was 
nothing  in  Regulation  VII  of  1817,  nor  in  any  other  pro- 
vision of  the  law  to  prevent  the  manager  of  a  teruvassel, 
or  charitable  endowment,  from  selling  either  the  land  at- 
tached to  and  burdened  with  the  trust,  or  the  management 
of  it. 

It  certainly  is,  apparently,  a  strong  case  in  plaintiff's 
favor,  but  there  is  a  difference,  I  think,  between  tbe  case  of 
a  charity  which  feeds  the   destitute  and    ministers  to  the 
supply  of  merits,  as  he  would  think,  to  the  founder,  and  of 
lands  given  in  the  immemorial  past  to  maintain  a  temple 
resorted  to  by  the  Hindus  of  all  Malabar.    In  the  latter 
case,  to  repeat  the  words  of  Mr.  HoUoway — **  the  whole 
public  (or  followers  of  the  Hindu  religion  entitled  to  the 
services  of  the  pagoda)    are  the  cestui  que    trusts,'*  and  to 
make  such  a  matter  of  bargain  and  sale  would  be  to  let  in 
confusion,  and  leave  the  Hindu  religionists  in  utter  uncer- 
tainty to  whom  they  should  look.    The  uraima  might  pass 
from  hand  to  hand  like  a  bank  note,   and   to  whom  then 
could  the  worshippers  appeal  ?  After  mature  deliberation, 
I  am  quite  of  opinion  that  Mr,   HoUoway's  Judgment  is 
one  founded  on  equity.    The  trust  was  one  imposed  on  the 
urallors  by  the  original   endowers   of  the  lands,  and  those 
urallers  cannot  treat  the  trust  as  they   wish.    They  must 
discharge  it,  and  if  they  wish  to .  be  rid  of  it  they  cannot. 
It  may  be  said — in  that  case  they  have  no  remedy :  what  are 
they  to  do  ?  This  is  a  point  for  the  Legislature   to   decide, 
and  which  it  has  not  done.    Act  XX  of  18G3  only  provides 
for  Committees  in  cases  where  formerly  the   Board  of  Re- 
venue had  the  nomination  of  trustees.    In  making  the 
above  remarks  it  will  be  seen  that  I  utterly  disbelieve  the 
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assertions  of  tbeinieresterl  witnesses  as  to  their  powers  as     .  l^'- 

/feomory  20, 

uralleis  and  their  alleged  freedom  from  responsibility    to  i  a.  No.  iO 
any  one  bat  their  Uirwfid.  of  mi. 

The  real  owners  are  the  Hindu  worshippers.    XTraima 
18  a  trust  in  its  strictest  sense.'* 

He  dismissed  the  suit  with  costs. 

The  plaintiff  appealed  upon  the  following  grounds, 
among  others: — 

The  CivU  Judge  was  wrong  in  holding  that  the  salo 
by  the  urallers  was  invalid. 

He  was  wrong  in  law  and  upon  the  evidence  in  holding 
that  the  xuuUers  could  not  remove  the  Banarom. 

Mayns  ^Acting  Advocate  OeneralJ  for  the  appellant. — 
The  Civil  Judge  is  wrong  in  deciding  that  urallers 
cannot  sell  ibeir  uraima  right.  I  hope  to  be  able  to  show 
that  uraima  rights  are  as  saleable  as  any  other  rights. 
[He  then  read  the  Judgment  of  Mr.  HoUoway^  referred  to 
by  the  Civil  Judge.]  That  is  ho,  no  doubt,  in  English  law. 
Mr.  Lewin  (on  Trusts)  at  page  205,  says,  ''  The  office  of 
Trustee,  being  one  of  personal  confidence,  cannot  be  dele- 
gated.''— But  the  moment  you  allow  the  idea  of  a  hereditary 
trusteeship,  you  can  no  longer  speak  of  personal  confidence ; 
fur  the  next  hereditary  trustee  may  be  an  infant,  and  iu 
that  case  the  trust  would  have  to  be  executed  by  his  guar- 
dian, or  lie  may  be  utterly  unfit  by  reason  of  his  character^ 
&C.,  lor  the  office. 

He  cited  the  following  Authorities  in  support  of  his 
proposition. 

Decisions  of  18G2,  p.  30. 

„  „       p.  90.    [HoLLOWAY,  J.— In  this  case 

it  vas  £Dand  a  private  trust,  not  a  public  one.] 


1 M.  H.  a  B.  262. 

i  Mad.  Bev.  Register,  109. 


2!) 
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1878.  Privy  Council  Record,  p.  13. 

•  rTaTnZ^         Sloan  (with  him  Sanjiva  Ban)  for  the  respondenta.— The 
,   0/^871.     ^g^  reported  ab  p.  lOS,  4  Mad.  Rev.  Register,  bad  refer- 
ence  to  a  private  pagoda  and  not  to  public  property,    I  sub- 
mit that  the  Court,  in  that  case,  took  a  wrong  view  of  Regu- 
lationVIIof  1817. 

[Hollo WAY,  J.— As  far  as  I  understand  this  case  it  de- 
cides that  the  corpus  of  the  charity  can  be  alienated  subject 
to  the  trust,  and  that  there  is  nothing  in  the  Regulation 
against  it.] 

In  1  Morley's  Dig.  .550,  it  is  laid  down  that  "Lands 
duly  endoi?«ed  for  religious  purposes  are  not  subject  to  pri- 
vate alienation." 

[Hollo WAY,  J. — Mr,  Mayne  distinguishes  this  case,  and 
what  he  says  is,  "  You  cannot  sell  altogether,  but  you  can 
sell  subject  to  the  duties  of  the  trust/'] 

Morley's  Dig.  N.  S.  p.  351. 

Strange's  Hindu  Law,  Vol.  1,  p»  151. 

Mayne,  in  reply.— M.-.  Sloan  has  not  encountered  the 
only  position  I  put  forward.  I  do  not  say  the  urallew 
might  have  sold  this  property  for  their  own  benefit  or  for 
the  benefit  of  the  Cherakal  Rajah,  or  that  they  could  have 
encumbered  it.  I  say  the  pro  perty  can  be  transferred  sub- 
ject to  the  trusts  and  cannot  be  transferred  without  them. 
Whenever  you  come  to  the  idea  of  a  hereditary  trust,  you 
must  dismiss  every  principle  of  law  which  depends  on  per- 
sonal trust,  confidence,  or  selection.  The  cases  cited  on  the 
other  side  go  only  to  the  point  that  property  cannot  be  alien- 
ated so  as  to  destroy  the  trust.  The  case  in  M.  H.  C.  B., 
Volume  1,  was  decided  by  Judges  who  bad  large  Malabar 
experience. 

[Hollow AY,  J. — The  ratio  decidendi  of  that  case  is  that 
when  four  people  are  jointly  interested,  they  must  all  join 
to  dispose  of  the  property.] 
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The  case  in  the  Revenue  Register  is  strongly  in  my  p^^"^^'^ 
favor.    Mr-  Sloan  says  that  it  turns  only  on  Regulation  VII  it.  a.  No.  40 
of  1817,  but  that  Regulation  imposes  no  new  duty.  — ofWi.    ^ 

Before  finally  disposing  of  the  case,  the  High  Court 
remitted  it  to  the  Civ^  Court  in  order  that  the  parties 
might  have  an  opportunity  "  of  placing  on  record  all  the 
information  that  can  be  collected  as  to  the  nature  of  the 
foundation,  its  object,  the  duties  to  be  discharged,  and  all 
matters  connected  with  its  mode  of  foundation  which  can 
be  ascertained." 

The  Civil  Judge  found  "  that  the  foundation  was  estab- 
lished by  a  portion  of  the  Hindu  Conmiunity,  for  the  pur- 
pose  of  keeping  up  the  yearly  ceremony,  and  that  the  duties 
to  be  discharged  are  those  connected  with  the  performance 
of  that  ceremony.^' 

The  Court  delivered  the  following  judgments  : — 

EiNDERSLET,  J. — ^The  question  appears  to  be,  whether 
the  urallers  of  the  pagoda  in  question  can  lawfully 
convey  to  the  plaintiff  the  pagoda  and  all  the  proper- 
ty thereto  belonging  upon  the  same  trusts  and  subject  to 
the  same  duties  as  devolved  upon  themselves.  The  con- 
veyance in  the  present  case  was  made  in  consideration  that 
the  plaintiff  should  pay  debts  due  by  the  pagoda.  And  the 
plaintiff  seems  to  have  been  a  wealthy  person,  probably  in 
a  better  position  to  set  thf"  affairs  of  the  pagoda  in  order 
than  the  urallers  themselves.  The  conveyance  to  the 
plaintiff  may,  therefore,  possibly  have  been  advanta- 
geous to  the  pagoda,  and  the  office  of  urallen  having 
been  hereditary,  no  question  of  personal  fitness  arises. 
The  question,  therefore,  is  reduced  to  this;  can  the  trus- 
tees of  a  pagoda  lawfully  alienate  the  trust  property  sub- 
ject to  all  the  trusts  attaching  to  it.  I  am  of  opinion  that 
we  ought  to  determine  this  question  in  the  negative.  There 
seems  to  be  no  judicial  decision  directly  on  the  point,  and 
I  have  not  been  able  to  find  any  Hindu  Authorities  to  help  us. 
But  I  believe  that  the  traditions  and  feelings  of  the  peo^ 
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1878.  pie  of  this  country  ftre  quite  opposed  to  such  alienations. 
jg  A.  No.  40  ^  ^™'  ^^  course,  aware  that  such  alienations  have  now  and 
^/^^73.  then  taken  plase.  But  the  rule  remains  unaltered,  however 
often  it  may  hive  been  broken ;  and  it  would  not  be 
safe  to  gather  the  ancient  law  of  religious  institu- 
tions from  the  practica  in  an  age  characterized  by 
the  decay  of  such  institutions,  and  by  a  general  relaxa- 
tion of  moral  and  religious  obligations.  It  is  proba- 
ble that  the  rule  of  the  old  Hindu  law  was  not  less 
strict  against  the  alienation  of  religious  trusts  than  that 
of  the  ancient  Romans.  In  many  cases  there  are  so  many 
persons  interested,  as  holders  of  different  offices  connect- 
ed with  the  pagoda,  that  it  is  hardly  possible  to 
imagine  that  the  property  could  be  alienated  without  the 
consent  of  all.  And  where  the  office  of  urallen  is  heredi- 
tary in  particular  families,  it  is  difficult  to  conceive  that  the 
founder  intended  to  confer  a  power  of  alienation.  The 
actual  infreqaency  of  the  alienation  of  religious  trusts  is  a 
strong  argument  that  the  lawfulness  of  such  alienations  has 
always  been  doubted;  for  it  may  be  assumed  that  if  we 
were  to  decide  in  favor  of  such  alienations,  they  would  be- 
come  much  more  common.  That  a  trustee  should  be  able 
at  pleasure,  by  the  sale  of  a  religious  office,  to  divest  himself 
of  a  duty  which  he  owes  ti>  the  public,  is,  of  course,  opposed 
to  our  western  notions  of  law.  And,  although  such  aliena- 
tions might  in  some  cases  tend  to  the  benefit  of  the  religious 
endowment,  it  is  obvious  that  we  could  not  sanction  the 
alienation  of  a  religious  trust  without  opening  a  very  wide 
door  to  fraud.  On  the  other  hand,  if  we  decide  that  the 
trustees  of  a  pagoda  cannot  lawfully  alienate  their  trust, 
I  believe  that  our  decision  will  be  in  accordance  with  the 
law,  as  generally  understood  by  the  people  of  this  country, 
and  by  the  people  of  all  civilized  countries.  I  would,  there- 
fore, confirm  the  decree  of  the  Civil  Court,  and  dismiss  the 
appeal. 

HOLLOWAT,  J.— While   I  see    no   reason    to  doubt 
that  a  religious   office  cannot  be  made    the    object  of 
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sale,  the  case  before  us  is  a  much  more  simple  one,  and  much       1873. 
of  the  argument  before  us  is  altogether  beside  the  question,  jg,  ^.  j^o.  40 

V'l87i. 

Here  the  plaint  is  for  certain  jewels,  which  are  materia 
als  used  in  religions  worship,  to  the  custody  of  which  the 
alleged  vendor  is  entitled  and  to  the  careful  custody  of 
which  he  is  bound.  That  these  articles  are  by  all  systems 
of  law,  and  by  the  Hindu  law  almost  more  emphatically 
than  by  any  other,  absolutely  "  extra  commercium,"  there 
exists  no  doubt,  and  on  this  simple  ground  I  woald  affirm 
the  decree  of  the  Civil  Judge  and  dismiss  the  appeal  with 
costs. 

Appeal  dUmiaaed, 


KpptJUit  iwcisibittiatu  (a) 

Special  Appecd  No.  310  of  1872. 

YiNEAFPA  Chxtti  and  another Special  Appellants, 

Akxtj • Special  Respondent. 

Plaintiff  sued  for  cancellation  of  the  sale  of  certain  lands,  made  to 
defendants  in  1841.  In  1843  defendants  executed  an  agreement  (A)  to 

Slaintiff,  giving  her  a  right  of  re-purchase.  The  language  of  the 
ocument  was—'*  If  you  and  your  posterity  pay  in  a  lump  the  175  Ra- 
pe»i,  we  will  hand  over  the  lands  to  you".  Upon  the  question  of  limi- 
tation—i?0M,  in  Special  Appeal,  that  the  plaintiff's  claim  was  harred, 
more  than  18  years  from  the  date  of  the  cause  of  action  (1843  at 
latest)  having  elapsed  before  suit. 

THIS  was  a  Special  Appeal  against  the  decision  of  B.  Yasu-       13^3^ 
d^va  BaUy  the  Additional  Principal  Sadr  Amin  of  Man-    ^arckt^^ 
galore,  in  Begular  Appeal  No.  669  of  1870«  reversing  the  '  0/1872/^ 
decree  of  the  Court  of  the  District  Munsif  of  Mangalore  in 
Original  Suit  No.  427  of  1867. 

Plaintiff  sued  for  the  cancellation  of  a  sale  deed  executed 
by  herself  and  her  brother  to  the  ancestors  of  the  defendants 
on  the  18th  June  1841,  on  the  ground  that  she  was  entitled 
to  re-purchase  at  any  time,  under  the  conditional  agreement 
A,  dated  14th  February  1843. 

(ir.)    Present ;— Innea  and  Keman,  J.J» 
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1878.  Plaintiff  alleged  that  she  sold  the  disputed  land  to  the 

g  j^^^o.  310  defendants'  ancestor  for  rupees  700,  under  Exhibit  I,  and 
oh^TZ,  obtained  from  him  the  agreement  A ;  that  she,  accordingly, 
tendered  the  sale  amount  before  the  Mangalore  Munsif  in 
1867,  which  the  defendants  refused  to  accept,  and  that  she  has 
been  enjoying  the  land  as  a  tenant  of  the  defendants.  Hence 
the  present  suit  for  the  cancellation  and  delivery  of  the  sale 
deed,  the  land  involved  therein  being  assessed  at  rupees  27-13-7. 
The  suit  was  valued  at  rupees  287-12-8. 

The  1st,  3rd  and  4th  defendants  denied  the  genuineness 
of  Exhibit  A,  the  conditional  agreement. 

The  2nd  defendant  was  ex^parte- 

The  District  Munsif  dismissed  the  plaintiff's  claim* 

The  plaintiff  appealed. 

The  Principal  Sadr  Amin  delivered  the  following  judg- 
ment : — 

^'  The  point  for  decision  in  this  case  is,  whether  Exhibit 
A  is  genuine. 

I  think  it  is,  and  so  differ  from  the  Munsif,  who  admits 
that  the  execution  of  the  deed  is  proved  by  the  Ist,  2nd,  8rd 
and  4th  witnesses  for  the  plaintiff,  but  who  does  not  believe 
them,  only  because  he  thinks  the  writing  and  the  attesting 
signatures  of  the  witnesses  in  Exhibit  A  differ  from  those  of 
the  said  parties  produced  by  the  defendant.  But  I  think  the 
Munsif  wrong  for  the  following  reasons :— The  writing  and 
signatures  of  Exhibit  A  ought  not  to  have  been  compared 
with  the  other  writings  unless  they  are  undisputed.  Plaint- 
iff does  not  admit  the  other  writings  produced.  The  admis- 
sion of  the  witnesses  1  and  4  cannot  place  those  documents 
beyond  dispute,  inasmuch  as  they  may  be  said  to  have  been 
tampered  with,  nor  is  it  probable  that  if  the  plaintiff  had 
forged  the  bond,  he  would  not  have  taken  care  to  make  the 
bond  appear  as  much  above  suspicion  as  possible.  The  defend- 
ants  indirectly  admit  that  a  conditional  agreement  was  passed 
with  Exhibit  I.  The  witnesses  for  the  defendants  clearly  admit 
the  fact  by  stating  that  a  conditional  agreement  to  re-purchase 
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the  land  within  five  years  was  passed  on  a  plain  paper  with       ^^73. 
Exhibit  I,  and,  considering  the  fact  of  the  sale  deed  I  having  ^.  ^  jVo  8i6 
been  engrossed  on  a  stamp,  it  is  quite  possible  that  the  said    o/ 1872. 
agreement  would  have  been  renewed  on  a  stamp.    The  (sale 
endorsement  of  the  stamp  used  for  Exhibit  A  shows  that  the 
said  stamp  was  bought  by  order  of  the  vendees  for  the  express 
purpose  of  engrossing  Exhibit  A.     The  land  is  still  in  the 
possession  of  the  plaintiff.     The  registry  still  stands  in  her 
name.    Under  these  circumstances,  I  believe  the  witnesses  for 
the  plaintiff,  and  find  Exhibit  A  to  be  genuine. 

I  accordingly  reverse  the  original  decree,  and  give  judg- 
ment for  plaintiff,  as  sued  for,  with  costs  throughout.  Defend- 
ants to  bear  their  own  costs.'' 

Against  this  decree  the  1  st  and  3rd  defendants  prefer- 
red a  Special  Appeal^  upon  the  following  grounds : — 

!•  No  time  being  specified  in  A  for  re-purchasing,  the 
cause  of  action  arose  at  the  date  of  A  itself,  and  therefore 
the  suit  is  clearly  barred  by  the  Statute  of  Limitations  as  not 
having  being  brought  within  1 2  years  from  that  date. 

11-  A  is  besides  invalid,  since  there  was  no  consider- 
ation whatever  for  its  execution  two  years  after  the  date  of 
the  sale. 

Ill*  The  plaintiff  being  in  possession  of  the  disputed 
lands,  this  suit^  which  is  merely  a  declaratory  one,  is  not 
maintainabla 

IV.  The  Principal  Sadr  Amin  has  given  no  finding  as 
to  the  truth  of  the  tender  relied  upon  by  the  plaintiff. 

Sanjiva  Rau  for  the  Special  AppcUauts,  the  1st  and 
Srd  defendants. 

Nevins  Pillai  for  the  special  respondent,  the  plaintiff. 

The  Court  delivered  the  following  Judgments — 

Innes,  J, : — ^We  reserved  judgment  in  this  case  because 
a  question  was  raised  in  Special  Appeal  as  to  the  date  from 
which  the  period  allowed  by  the  Statute  of  Limitation  should 
be  held  to  commence  to  run. 
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1873.  The  sale  by  plaintiff  was  in  1841.  In  1813,  accordmg  to 

sTATNoTiio  *^®  finding  of  the  Principal  Sadr  Amin,  by  which  we  are 
— ^f^^'^^'  bound,  the  defendant  executed  an  agreement  to  plaintiff 
giving  her  a  right  of  re-purchas&  No  objection  has  been 
taken  to  the  agreement  on  the  score  of  want  of  consideration, 
and  if  genuine^  as  it  is  found  to  be^  and  as  we  must  therefore 
hold  it,  it  may  be,  as  suggested,  the  renewal  of  an  agieement 
executed  simultaneously  with  the  deed  of  sale  and  therefore 
on  sufficient  consideration.  But  as  no  objection  of  Uiis  kind 
was  taken  to  it,  we  need  not  discuss  the  question. 

The  language  of  the  document  is — "If  you  andyonr 
posterity  pay  in  a  lump  the  175  Rupees,  we  will  hand  over  the 
lands  to  you.^'  It  was*contended  in  Special  Appeal  that  the 
i^tatutory  period  of  12  years  would,  on  an  agreement  of  this  kind, 
run  from  the  date  of  the  agreement,  because  the  terms  were 
to  give  up  the  land  '  on  demand/  and  the  rule  in  such  cases 
places  the  starting  point  of  the  statutory  period  at  the  date  of 
the  execution  of  the  document.  On  the  other  side  it  was 
contended  that,  as  the  payment  of  the  money  was  a  condition 
precedent  to  the  delivery  of  the  land,  the  Statute  will  not  be- 
gin to  run  until  the  plaintiff  pays  or  is  ready  and  wiUingto 
pay  the  money. 

It  has  been  held  in  regard  to  money  obligations  payable 
'on  demand'  that  the  Statute  runs  from  the  date  of  the  docu- 
ment, but  the  reason  in  these  cases  is  that  the  words  'on  de- 
mand' are  not  expressive  of  a  condition,  but  of  the  obligation 
to  pay  immediately.  They  express  in  feet  a  present  debt,  and 
therefore  a  present  cause  of  action,  and  the  Statute,  thersfore, 
runs  from  the  date  of  the  document  But  there  is  nothing 
in  English  law  inconsistent  with  the  rule  of  the  Civil  law, 
that  the  time  runs  from  the  date  at  which  the  rightof 
action  arises  and  at  which  the  plaintiff  has  the  power 
of  instituting  it.  See  Cod.  VH  Tit.  XXXIX,  7-  §  4,  and 
Von  Savigny,  Vol.  V,  Ch  :  IV,  Sec  :  CCXL.  In  the  present 
case  it  is  urged  in  behalf  of  the  plaintiff  (Special  Kespondent) 
that  the  payment  of  the  money  being  a  condition  precedent 
to  the  right  of  action,  the'poriod  did  not  commence  to  run  at 
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the  date  of  the  document,  but  from  the  date  of  his  expressing    j^l^'^ 
hiB  readiness  to  re-purchaso.     'llie  eifect  of  thus  construing  g.  a.  No.  310 
the  document  would  be  to  give  plaintitf  and  his  posterity  (for     ^f^^*^ — 
they  are  included  in  its  terms)  the  right  of  re-purchasing  at 
liowever  distant  a  period.     That  this  would  be  an  extremely 
inconvenient  constmctioui  is  readily  apparent,  and  I  think 
that  such  a  construction  is  not  necessary.    The  words  seem 
to  me  simply  to  convey  to  plaintiff  an  immediate  right  of 
re-purchase;  the  language  as  to  the  payment  of  the  money 
meaning  no  more  than  to  express  that  the  terms  on  which 
plaintiff  was  to  have  back  the  land  were  terms  of  paying 
money,  t.  e.  terms  of  purchase.     In  this  view  the  right  of  ac- 
tion accrued  at  the  date  of  tho  agreement  and  plaintiff's  claim 
is  barred.    I  would  reverse  the  Principal  Sadr  Amines  decree 
and  dismiss  plaintiff's  suit. 

KsBNAN,  J. :-—  In  my  judgment,  the  dealings  between 
the  plaintiff  and  her  brother  (deceased)  and  the  defendants' 
ancestor,  as  evidenced  by  the  Exhibits  No.  1  (defendant)  and 
A,  were  not  had  on  the  footing  of  a  mortgage,  or  security  trans- 
action, but  amounted  merely  to  a  pnrchase,  absolute  in  the 
first  instance,  and  a  subsequent  power  to  re-purchase  given  to 
plaintiff  and  her  brother. 

If  this  view  is  correct  the  plaintiff's  right  is  barred  by 
limitation,  her  suit  not  having  been  brought  within  12  years 
from  the  cause  of  action  having  accrued.  Now  the  instru- 
ment No.  1,  dated  the  14th  Jesta  1841,  is  in  terms  one  simply 
of  absolute  purchase.  Then  the  instrument  A,  dated  the  4th 
of  February  1813,  in  the  terms  mentioned  by  Mr.  Justice 
Lines,  merely  gives  a  power  to  the  grantor  in  I  to  re-purchase 
on  payment  of  the  sum  mentioned  in  I,  as  the  purchase 
money. 

It  is  alleged  that  an  iiistrument  cotemporaneous  with 
I  was  executed  on  unstamped  paper,  giving  the  grantor  a  pow- 
er to  re-purchase  in  5  years,  and  that  A  was  executed  as  a 
substitution  for  that  unstamped  instrument^  but  leaving  the 
time  for  redemption  indefinite,  and,  for  the  purpose  of  this 
judgment,  I  assume  that  was  so. 

30 
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1878.  It  is  not  disputed  that  none  of  these  instnunents  refer  in 

March  7, 

sTATNor^To  ternis  to  any  loan,  mortgage,  or  security,  nor  has  it  been  al- 
0/1872.      leged  in  the  plaint  in  this  suit  that  the  original  transaction 
was  for  a  loan^  or  a  mortgage,  or  for  security  in  the  nature  of 
a  mortgage. 

In  Williams  y.  Owen ;  5  Myl.  &  Cr.,  808  j  the  question 
was,  as  in  this  case,  whether  the  transaction,  which  in  terms 
was  one  of  a  sale  with  a  power  of  re-purchase,  should  be  treat- 
ed as  a  mortgage  or  a  purchase  with  a  power  of  re-purchase 
not  executed  according  to  the  conditions 

Lord  Cottenham  there  says,  referring  to  the  case  of  Bar- 
rell  y.  Sabine  ;  1  Vem.  268 ;  the  question  always  is  ''  was  the 
original  transaction  a  bona  fide  sale,  with  a  contract  for  re- 
purchase, or  was  it  a  mortgage  under  the  form  of  a  sale,''  and 
adds  "  Trying  this  case  by  the  principle  so  long  established, 
and  settled  by  such  high  authority,  what  is  there  to  shew  that 
the  transaction  was  in  its  origin  a  mortgage,  and  not  a  sale 
with  a  provision,  under  certain  conditions,  for  a  re-purchase  V 
If  the  transaction  was  a  mortgage  there  must  have'  been  a 
debt,  but  how  could  Owen  compel  payment. 

That  judgment  applies  exactly  to,  and  governs  in  principle  , 
this  case.     It  has  been  argued  that,   as  the   annual   value 
of  the  lands  is  alleged,  and  not  denied,  to  be  170  Bupees  per 
annum,  subject  only  to  quit  rent  of  Rupees  27-13-7,  and  as 
the  Wurg  is  still  in  the  name  of  plaintiff's  ancestors  and 
plaintiff  is  in  possession,   admittedly,  as  tenant  paying  rent 
to  defendant,  all  these  facts  shew  the  parties  must  have  intend- 
ed a  mortgage.    Now  first,  if  they  did  so  intend,  they  have 
not  said  so.    Next  I  do  not  see  any  evidence  that  Rupees  700 
was  less  than  the  value  of  the  purchase,  though  it  may  have 
been  at  a  rather  depreciated  price,  which  may  have  led  the 
defendants  to  give  plaintiff  an  opportunity  of  re-purchase. 
Then  the  fact  that  a  period  from  1841  until  1867  was  allow- 
ed to  pass  without  any  tender  of  the  Rupees  700,  or  other  effort 
to  re-purchase,  is  strong  evidence  to  show  that  the  purchase 
money  was  the  fair  value.     The  facts  that  the  Wurg  is  still  in 
the  name  of  the  plaintiff's  ancestor  and  that  plaintiff  is  tenant 
to  the  defendants,  are  both  consistent  with  a  purchase,  as 
well  as  with  a  mortgage. 


BEFBRRED  CASE  MO.  11  OF  1873.  2^3 

I  conclude,  therefore,  in  the  words  of  Lord  Cottenham,     ^^JJ^'y^ 
"There  is  indeed  the  want  of  every  circumstance  which  in  5. 4.  ^To.  aio 
other  cases  has  been  thought  necessary  to  give  a  purchase     ^^  ^^^  ' 
the  character  of  a  mortgage,  and  no  proof  of  any  intention 
having  existed  that  it  should  be  so  considered/' 

Our  decision  is  quite  consistent  with  I  Madras  H.  C. 
Hep.  460,  and  cases  in  the  note,  including  that  in  5  Moo.  F» 
C.  72. 

Holding  these  views,  I  agree  with  Mr.  Justice  Innes  that 
plaintiff's  claim  is  barred,  12  years  from  ^  the  cause  of  action 
(1843  at  latest)  having  elapsed  before  suit.  But,  as  the 
question  of  limitation  was  only  raised  in  Special  Appeal,  and 
as  defendants  have  failed  in  the  main  facts,  I  would  direct 
that  both  parties  should  bear  their  own  costs  throughout.  ^ 


Referred  Case  No.  11  o/1873. 

A  Small  Causes  Court  is  precluded,  by  the  provisioDs  of  Section  21 
of  the  SmaU  Causes  Courts'  Act,  from  entertaining  a  roTiew  of  its  own 
judgment  under  Section  376  of  Act  YIII  of  1869. 

THIS  was  a  case  referred  for  the  opinion  of  the  High  Court  by    ^  ^^^'-  ^ 
V.  Sundararam&yya,  the  District  Munsif  of  Sholinghur,  jj.  c.  No.  11 
in  Suit  No.  642  of  1872.  V^^^^' 

No  Counsel  were  instructed 
The  Court  delivered  the  foUowing^ 

Judgment  :-*The  District  Munsif  refers  for  the  decision 
of  the  High  Court  the  question  "  Whether  a  Small  Cause 
Court  can  entertain  under  Section  &7&  of  Act  YIII  of  1859^ 
a  review  ol  its  own  judgment  f " 

Section  46  makes  the  Civil  Procedure  Code  applicable 
whenever  there  is  nothing  which  has  gone  before  Section  4t& 
which  bars  the  applicability.  Section  21^  making  all  orders 
and  decisions  final,  save  on  the  special  grounds  mentioned 
in  it,  is  a  bar  to  importing,  from  the  Civil  Procedure  Code;^ 
another  process  perturbing  the   finality. 

» iff)  Present  ;^HolIoway  and.  Kindersley,  J Jv^ 
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Slpprllate  3vixiMction,  (a) 

Special  Appeal  No,  4  of  1873. 

Subbbama'nia  Mudalub  and  another. ../S^^oaZ  AppeUanU, 
Kauani  Amma'l. ,. Special  Be»pondefU» 

In  a  suit  by  the  widow  of  one  undivided  brother  against  the 
BUTvivor,  for  maintenance — On  the  question  of  past  maintenuieey  Hddt 
that  the  husband's  estate  io  the  hands  of  the  survivor  was  that  to 
which  the  charge  attached,  and  that  the  husband's  death  was  the  period 
from  which  the  Act  of  limitations  began  to  run  against  the  claim, 

1878.       rpHIS  was  a  Special  Appeal  against  ihe  decision  of  F.  G. 
^  mr  \  -*■     Carr,  the  Civil  Judge  of  Tinnevelly,  in  Regular  Appeal 


of  187».  No.  303  of  1871,  modifying  the  Decree  of  the  Court  of  the 
Principal  Sadr  Amin  of  Tinnevelly  in  Original  Suit  No.  160 
of  1870. 

Plaintiff,  the  widow  of  the  undivided  brother  of  the 
defendants,  claimed  from  them  maintenance  at  the  rate  of 
rupees  860  per  annum,  together  with  past  maintenance  for 
10|  years. 

1st  defendant,  admitting  plaintiff's  r%ht  to  maintenance, 
pleaded  that  she  was  not  entitled  to  clidmfor  her  maintenance 
more  than  rupees  46  per  annum.  It  was  also  argued  on  be* 
half  of  the  defendants  that  the  recovery  by  the  plaintiff  of 
past  maintenance  for  any  period  exceeding  three  years  prior 
to  the  date  of  suit,  was  barred. 

The  1st  issue  settled  was  :— 

Whether  plaintiff's  claim  for  past  maintenance  for  any 
period  exceeding  three  years  is  barred. 

The  Court  of  First  Instance  decreed  *'  that  defendants  do 
pay  maintenance  to  plaintiff  at  the  rate  <^  rupees  168  per 
annum  during  the  term  of  her  life,  together  with  past  main- 
tenance at  the  said  rate  for  three  years  preceding  the  date  oi 
this  suit,  amounting  to  rupees  501/'  and  disallowed  the  rest 
of  plaintiff's  claim. 

Plaintiff  appealed  against  this  decree,  and  the  following 
judgment  was  delivered  by  the  Appellate  Court : — 

(a)    Present  ;'-Holloway  and  KindeD»ley,  J,J» 
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**The  Ist  question  in  this  case  is  whether  10 J  years  ar-     n}^Jl\„ 
rears  of  maintenance  can  be  awarded^  or  whether,  as  was  ruled  TTaTWoTV 
by  the  Additional  Principal  Sadr  Amin,  "  arrears  of  mainten-  — ^■^  ^^^^- 
ance  for  only  three  years  can  be  awarded,  as  the  past  mainten- 
ance is  nothing  but  a  debt.'' 

The  plaintiff's  pleader  relied  upon  Clause  13,  Section  1,  of 
Act  XIV  of  1859,  and  upon  the  dictum  in  the  case  reported  at 
2  M«H.  C.  36,  '^  Ktherefore  theplaintiff  had  appealed,  we  should 
hare  varied  the  items  by  awarding  arrears  of  maintenance  for 
12  years.''  This  acquires  additional  force  from  the  fact  that, 
apparently,  the  plaintiff  in  that  suit  had  only  asked  for  five 
years'  arrears* 

I  am  unable  to  agree  in  the  finding  of  the  Principal  Sadr 
Amin  that  only  three  years  can  be  awarded :  for  the  13th 
clause  is  most  clear  on  the  point,  where  the  right  to  receive 
such  maintenance  is  a  charge  on  the  inheritance ;  and  even 
on  the  supposition  that  it  is  not  so  much  a  charge  on  the 
property  as  an  inherent  right  in  the  woman  to  share  in  the 
property,  it  would  fall  within  clause  12  and  similarly  have  a 
limitation  of  12  years.  In  the  case  quoted  from  4  M  H.  C 
B.  137,  arrears  of  maintenance  had  b^n  awarded  for  7  years, 
and  no  objection  was  taken  to  that  part  of  the  award. 

Again,  in  the  Indian  Limitation  Act  of  1871,  the  same 
period  of  12  years  is  allowed  for  a  **  Suit  by  a  Hindu  for  main- 
tenance." 

It  is  perfectly  true  past  maintenance  is  a  debt,  as  stated 
by  the  Lower  Court,  but  there  are  various  kinds  of  debt,  and 
various  periods  of  limitation  laid  down  for  the  different  kinds 
of  debt,  and  in  this  instance  it  is  clearly  12  years. 

The  second  point  for  the  decision  of  this  Court  is  the 
amount  of  maintenance :  on  that  I  see  no  reason  to  differ  from 
the  finding  of  the  Lower  Court. 

The  decree  must  be  modified  accordingly,  and  will  ad- 
judge that  defendants  do  pay  maintenance  to  the  plaintiff  at 
the  rate  of  rupees  168  per  annum  for  the  term  of  her  life ; 
commencing  from  November  23rd  1871,  which  is  one  year 
from  the  date  of  the  plaint,  together  with  past  maintenance 
at  the  said  rate  for  10  J  years,  viz.  rupees  1,764, 
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1873.  The  defendants  appealed  on  the  ground  that  the  plain- 

8.  A.  A'o.  i   *iff*8  8^t  ill  part  was  barred  by  Act  XIV  of  1859» 


0/1873. 


Shephard  for  the  special  appellants^  the  defendants. 
Scha/rlieb  for  the  special  respondent^  the  plaintiff. 

»       The  Court  delivered  the  following 

Judgment: — Mr.  Shephard  argues  that  this  claim  is 
barred  because  the  property  has  not  descended  and  because 
the  estate  upon  which  the  maintenance  is  to  be  charged  is  not 
that  of  the  person  who  has  died. 

The  claim  is  by  a  widow  of  one  undivided  brother  against 

the  survivor.     During  the  life  of  tiiie  husband^  the  estate  was 

that  of  the  two  brothers.     At  the  death,  according  to  th^ 

modem  doctrines  of  Hindu  law,  the  whole  estate  came  to  the 

brother,  leaving  the  widow  merely  with  a  claim  for  maintenanca 

That  claim  was  a  charge  on  the  estate.    The  inaccuracy  of  the 

language  used  has  been  before  pointed  out.    By  the  death 

the  surviving  brother's  estate  was  enlarged,  and  the  measure 

of  the  enlargfement  came  to  him  by  inheritance  in  the  only 

sense  in  which  this  English  term  is  applicable  in  Hindu  law. 

During  the  marriage  and  the  life  of  the  husband  the  claim  to 

jnaintenance  against  his  estate  was  a  mere  possibility.    If  he 

had  wrongfully  put  her  away,  ill-treated  her,  so  as  to  entitle 

her  to  go  away,  or  refused  to  support  her,  the  possibility 

would  in  his  life  time  have  become  a  present  interest.    It  is 

manifest,  therefore,  that  the  right  is  a  charge  on  the  husband's 

estate  in  some  circumstances  while  he  still  lives, — in  all  cases 

when  he  lives  no  longer.    That  husband's  estate  in  the  hands 

of  the  survivor  is,  therefore,  that  to  which  the  charge  attaches, 

and  the  husband's  death  is  the  period  at  which  the  Statute 

begins  to  run  against  the  claim. 
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< 

appellate  Suiisiliiction.  (a) 

Special  Appeal  No.  230  o/1873. 

Ba'muNaikan Special  Appellant. 

Subbaba'ta  MuDALi ••• Spedol  BespondcuL 

A  prior  mortgagee,  having  purchased,  may  still  use  his  mortgage  as 
a  shield  against  &e  claims  of  suhsequent  mortgagees. 

THIS  wa3  a  Speoial  Appeal  against  the  decision  of  C.  G.        1873. 
Plumer,  the  Civil  Judge  of  Chittdr,  in   Regular  Appeal  ^,  a.  No.  230 
No.  168  of  1872,  modifying  the  Decree  of  the  Court  of  the      ohm. 
District  Munsif  of  Sholinghdr  in    Original  Suit  No.   282 
of  1871- 

The  facts  sufficiently  appear  in  the  following  judgment 
of  ihe  Civil  Judge : — 

"  In  this  case  the  plaintiff  sued  to  recover  the  amount  due 
under  a  mortgage  bond,  (A),  executed  in  his  favor  by  1st  de- 
fendant in  1869,  by  means  of  the  mortgaged  property.  The 
1st  defendant  admitted  the  execution  of  the  bond  sued  on  and 
did  not  contest  plaintiff's  claim.  The  2nd  defendant  pleaded 
that  the  property  mortgaged  under  *  A'  had  been  mortgaged  to 
him  under  various  bonds  executed  by  1st  defendant's  father 
between  18&1  and  1870. 

There  is  no  doubt  of  the  genuineness  of  the  bonds  filed 
by  2nd  defendant,  nor  can  there  be  any  doubt  of  the  priority 
of  his  mortgage  over  that  of  plaintiffi 

The  2nd  defendant  obtained  a  simple  money  decree  on 
his  bonds  and  attached  the  mortgaged  lands ;  they  were  sold 
at  auction  and  purchased  by  the  2nd  defendant  himself  for  a 
sum  considerably  less  than  the  amount  of  his  claim  against 
the  1st  defendant  under  the  several  deeds  of  mortgage. 

The  2nd  defendant  contests  plaintiff's  claim  in  a  double 
capacity  as  prior  mortgagee  of  the  lands  which  the  plaintiff 
seeks  to  have  held  liable  for  his  debt  under  '  A'  and  as  actual 
proprietor  and  possessor  of  those  lands. 

The  decree  of  the  2nd  defendant  being  a  simple  money 
decree,  without  any  reference  being  made  in  it  to  his  mortgage 
(a)  Freient  :— Holloway,  Ag.  C.  J.  and  KiQdenley,  J. 
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1873.       lien.  he.  when  he  purchaBed  the  lands  in  auction,  took  them,  of 

May  23.  . 

8,  A,  So,  230  course,  subject  to  all  existing  charges ;  so  that,  as  proprietor 

^f  ^^'^^- of  the  lands,  he  could  not  successfolly  prevent  the  lands  from 

being  held  liable  to  plaintiflfs  mortgage  lien. 

But,  as  prior  mortgagee,  he  undoubtedly  has  the  right  to 
have  these  lands  held  liable  for  his  debt,  first.  These  lands 
have  been  actually  sold  for  a  sum  insufficient  to  discharge 
the  mortgage  debt  due  by  1st  defendant.  All  the  questions  at 
issue  between  the  plaintiff  and  2nd  defendant  are  in  litigation 
in  the  present  suit,  and  I  consider  that  it  would  be  needlessly 
multiplying  suits  to  say  to  2nd  defendant — ^You  must  bring  a 
suit  to  establish  your  lien — as  he,  undoubtedly,  must  succeed, 
because  his  mortgage  lien  is  undoubtedly  prior  in  date  to  that 
of  plaintiff. 

I  hold  that,  as  prior  mortgagee,  the  2nd  defendant  is 
entitled  to  resist  plaintiff's  demand ;  that  the  lands  should  be 
held  liable  to  his  bond-debt,  as  in  point  of  fact  the  lands  have 
been  proved  insufficient  to  satisfy  2nd  defendant's  debt  alone. 

I  reverse  so  much  of  the  judgment  of  the  District  Mun- 
sif  as  holds  the  lands  mortgaged  under  '  A'  liable  for  plaintiff's 
claim,  and  I  direct  that  plaintiff  do  pay  the  costs  of  2nd  defend- 
ant, Original  and  on  appeal." 

The  plaintiff  preferred  a  Special  Appeal  to  the  High 
Court  on  the  following  grounds : — 

I.  The  Civil  Judge  is  wrong  in  saying  that  the  disputed 
lands  cannot  be  held  liable  to  plaintiff's  claim  because  the  2nd 
defendant  possessed  a  prior  mortgage  claim  over  the  same, 
and  because  the  proceeds  of  the  sale  of  the  lands  were  con- 
siderably less  than  the  amount  due  to  the  2nd  defendant. 

II.  The  decree  obtained  by  the  2nd  defendant  not  giving 
him  any  lien  over  the  lands,  the  2nd  defendant  has  not  his 
lien  over  them. 

in.  Even  if  that  were  not  so,  he  is,  as  purchaser  of  the 
equity  of  redemption,  liable  to  all  mortgages  created  by  the 
mortgagor,  whether  prior  or  subsequent  to  his  (2nd  defend- 
ant's) own  mortgage. 
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Sunjiva  Ban  for  tixe  special  appellant,  tho  plaintiff,  m^^% 

Nallathumhy  Mudaliar  for  the  special  respondent,  the    'o/*i87a* 
2nd  defendant. 

The  Court  delivered  the  following 

JuDQMENT*: — The  question  is  whether  the  prior  mort- 
gagee, who  has  purchased,  is,  or  is  not,  able  to  protect  himself 
against  payment  of  the  whole  demand  of  a  subsequent  mort* 
gagee.  Whether,  in  fact,  there  has  been  a  complete  confusion 
of  his  own  security  and  he  stands  simply  in  the  place  of  the 
original  mortgagor. 

The  English  doctrine  may,  perhaps,  now  be  stated  to  be 
that  such  a  purchaser  is  postponed  to  subsequent  incum* 
brances  of  which  he  has  notice;  unless  distinct  steps  are 
taken  to  keep  his  own  alive  {Watts  v.  Symes,  1.  DeQ.  M,  & 
O.  240 :  Oarnett  v.  Arrastrong^  4  Dru,  &  War,  198  :  where^ 
perhaps,  ^^  of  which  he  has  actual  or  constructive  notice''  should 
be  inserted  after  "  puisne  incumbrance,"  Heyden  v.  Kirk-' 
patrick,  34  Beav,  645).  In  these  later  cases  the  Judges  havo 
sought  to  mitigate  the  rigidity  of  the  doctrine  of  Sir  W«  Grant 
in  Toulmin  v.  Steere,  3  Mer.  210- 

The  whole  doctrine  stands  upon  the  assumed  impossi^ 
bility  of  a  man  having  a  right  of  pledge  over  his  own — a  con* 
cept  which  Puchta  declares  to  be  a  monstrosity.  Amdts,. 
Demburg,  Windscheid^  and  others,  justly  observe  that 
logical  antinomy  is  more  easily  to  be  bornB  than  a  doctrine 
which  fails  to  deal  fairly  with  the  rights  of  the  parties  [See 
Demburg,  11,  570  et  seq  i  ^*  Law  does  not  exist  for  the  sake  of 
'^  formalism  ;  on  the  contrary,  formalism  is  to  snbserve  legal 
^  interests.  Since  there  was  no  substantial  ground  for 
"  rendering  the  thing  pledged  practically  unpurchaseable  by 
"  the  pledge  creditor,  since  the  rights  under  the  subsequent 
''  hypothesis  remained  unchanged  by  the  pui*chase  of  the  prior 
pledgee,  the  prior  had  a  right  to  maintain  in  presence  of  the 
subsequent  his  original  situation'^}  and  these  two  great 
lawyers  maintain  that  Roman  law  did  protect  the  prior 
mortgagee  after  he  had  become  the  purchaser.  Yangerow 
and  many  others  jnaifitaia  that  there  was  confueioxi,  except  'uk. 


ti 
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Jif^^^23       *^®  CBS&^  of  ignorance  by  the  buyer  of  his  own  right  of  pledge, 
s,  A.  JVb.  230  or  of  the  subsequent  ones.    The  better  opinion  seems  to  bo 
— —  that  the  rule  of  law  was  narrowed  by  no  such  exceptions. 

Demburg  justly  observes  that  the  subsequent  mortgagee 
gets  all  to  which  he  is  entitled  when  he  is  allowed  to  redeem 
the  prior  mortgagee. 

It  seems  to  us  that  the  rule,  as  thus  laid  down,  is  the  true 
rule  and  the  one  to  which  the  minds  of  the  English  Judges 
are  gradually  tending.  Not  being  bound  by  the  English  rule, 
we  decide  that  the  prior  mortgagee  may  still  use  his  mortgage 
as  a  shield  and  that  this  appeal  must  be  dismissed  with  costs. 


THE  COtLECTOR  OF  SALElt.  S8S 

!a[pprllate  3(ttrt£(titctt0n.  (a) 

Criminal  Petitim  No.  43  of  1878. 
Thb  Collbctoe  of  Salbm... Petitioner. 

A  Rupees  60  Currency  note  was  changed  by  one  M.  at  the  Government 
Treasanr  on  the  Shevaroy  Hills.  Said  M.  was  subsequently  eunvicted 
by  the  Sessions  Court  of  Salem  of  havinsr  stolen  ihe  note  from  one  8. 
The  note  was  produced  in  evidence  at  the  (rial  and  the  Court  directed 
h  to  be  given  up  to  S.  from  whom  it  had  been  stolen.  Held,  thai  the 
Sessions  Court  was  wron^.  That  a  note  of  this  kind  being  in  legal  view 
money,  the  property  in  it  passes  by  mere  delivery,  and  that  nothing 
short  of  fraud  in  taking  an  instrument  payable  to  bearer  will  engraft  an 
exception  upon  the  rule. 

rrmS  was  a  Petition  under  Section  404  of  the  old  Code  jp,J^  ^ 
-1     of  Criminal  Procedure,  praying  the  High  Court  to  revise   (y^^  p^^\ 
the  Proceedings  of  the  Court  of  Session  of  Salem,  dated  21st    -^^.^^^  of 

October  1872,  No.  209.  ' — 

The  Petition  presented  by  the  Collector  of  Salem, 
Btated  the  following  facts — 

''  A  Bs.  50  Currency  note  was  changed  by  one  Muppen  at 
the  Government  Treasury  on  the  Shevaroy  Hills«  The  said 
Muppen  was  subsequently  convicted  by  the  Sessions  Court  of 
Salem  of  having  stolen  the  said  note  from  a  Mr.  ^ter* 
The  said  note  was  sent  for  by  the  committing  Magistrate 
from  the  Salem  Treasury  and  was  produced  in  evidence 
before  the  Sessions  Court. 

By  Proceedings,  dated  21st  October  1872,  the  Sessions 
Court  directed  the  said  note  to  be  given  up  to  the  said  Mr. 
Slater  from  whom  the  same  was  stolen. 

Petitioner  submits  that  the  said  order  is  erroneous  and 
that  the  said  note  is  the  property  of  Government  "as  bond 

fide  holders  for  value  without  notice  of  the  theft. 

Petitioner  therefore  prays  this  Honorable  Court,  under 
Section  401  of  the  Criminal  Procedure  Code,  to  send  for  the 
Record  of  the  said  Proceedings  of  the  Sessions  Court  of 
Salem  and  to  order  that  the  said  note  be  given  up  to  Petitioner 
as  the  property  of  Government." 

The  Qovemment  Pleader  for  the  Petitioner. 

The  Court  delivered  the  following 

JUDOMEKT  : — The  question  is  whether  the  Salem  Trea- 
Bury,  or  the  person  from  whom  it  was  stolen,  is  entitled  to  a 
Currency  note. 

(a)    Preaent  ;^Holloway  and  Kindersley,  J  J* 
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• 

Fehtn^'  6,  '^^  Sessiona  Jadge  has  decided  the  case  upon  an  illus- 

Crim.  Fein,  tration  drawn  from  the  new  Contract  Act,  embodying  a  very 

^I'sra  ^"^    ^^^  ^®  ^^  ^^'  *^**  possession  by  the  taker  in  good  feith 

"  is  no  defence  against  the  owner  of  a  chattel  whose  possession 

was  lost  through  th^t. 

The  decision  is  inapplicable  to  the  case,  for  money, 
and  a  note  of  this  kind  is  in  legal  view  money,  does  not 
stand  upon  the  footing  of  other  chattels  (Foster  v.  Oreen,  7 
H.  &  N.  881).  In  the  language  of  the  English  law  the 
property  passes  by  mere  delivery,  and,  in  the  interests  of 
commerce  and  the  security  of  human  dealing,  nothing  short 
of  fraud  in  taking  an  instrument  payable  to  bearer  will 
engraft  an  exception  upon  the  rule  {Ooodmwn  v,  Harvey, 
4  Ad.  &  El.  870).  Here  the  Treasury  was  bound  to  cash 
the  note  and  the  original  owner  has  no  claim  against  it 
The  order  must  be  reversed. 


Regular  Appeal  No.  119  of  1872. 

Vakaty  Ramakeddy Appellant. 

Dtjwubu  Ayappaebddy,  and  9  others Respondents, 

An  agreement  between  a  landlord  and  tenant  in  the  Presidency  of 
Madras  for  more  than  one  year  is  a  pattak  within  the  meamng  of  Act 
YIII  of  1866,  and  consequently  exempted  from  registration  under  Act 
XK  of  1866. 

1^3.       ppHIS  was  a  Regular  Appeal  against  the  decision  of  J. 
It,  aJno.  '  J-     R.  Cockerell,  the  Civil  Judge  of  Nellore,  in  Original 

119  0/ 1812.   g^t  ifo,  21  of  1871. 

F.  Sanjiva  Bam,  for  the  appellant,  the  2nd  defendant. 
Miller  J  for  the  respondents,  the  plaintiffs. 

The  Court  delivered  the  following 

Judgment  : — The  question  referred  to  the  fall  Court  for 

decision  was— 

Whether  an  agreement  between  a  landlord  and  tenant 
in  the  Presidency  of  Madras  for  more  than  one  year  is  a 
pattah  within  the  meaning  of  Act  VIII  of  1865,  and  conse- 
quently   exempted  from  registration  under  the  Act  XX  of 

1866  ? 

The  Court  decide  the  question  in  the  aflSrmative. 
(a)  Ftcsenk  ;— Morgan,  G.  Jg  EoUoway  and  Xmdersleyt  J  J» 
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S(pprIIate  BfartKtifctiom  (a) 

Regular  Appeal  No.  139  of  1872. 

J.  H.  Ibvike » Appellant. 

The  Thachauaeavil  Mana  Yikraven  )  s         j    , 
TIRAMELPAD  of  Nilambtir.  /  Respondent. 

The  Boit  was  brought  to  cancel  a  decision  of  the  Hagistracj  (A),  dated 
11  th  December  1869,  thereby  1st  defendant  was  put  in  possession  of  the 
Gholadi  forest,  to  establish  plaintiff's  jenm  rij^ht  thereon,  and  to  reooTer 
the  same  with  Rupees  14,000,  value  of  timber.  The  facts,  as  they 
impeared,  were  that  there  was  a  coffee  estate  called  Choladi,  carved  out  of 
the  same  jungles  as  that  in  which  the  Choladi  forest  was,  but  not  adjoin- 
ing it  and  in  a  different  taluq.  The  enltiration  of  that  estate  was  be^un 
in  1868  bj  a  Mr.  Gordon,  who  in  1866  transferred  his  interest  to  a  Mr. 
Burnett,  who,  in  1867)  was  succeeded  by  1st  defendant  (Irvine^.  In  the 
foUowinft  year  Ist  defendant  proceeded  to  lay  claim  to  the  land  in  dispute, 
and  in  1868  he  prosecuted  some  hill-men  for  trespass  and  bad  their  crops 
attached.  In  June  1869  he  procured  an  order  from  the  Deputy  Magis- 
trate whereby  the  Gndal6r  Sub-Magistrate  was  ordered  to  attach 
certain  lands  (no  bonndaries  being  specified).  The  land  and  timber 
thereon  were  accordingly  attached  and  an  order  of  attachment  served  on 
plaintiff.  The  case  then  came  before  the  Assistant  Magistrate,  who,  after 
holding  an  enquiry^  as  to  possession,  passed  the  order  (A)  cancellation 
whereof  is  prayed  in  the  plaint. 

The  District  Jndge  found  that  down  to  the  interference  of  the 
Magistrate  in  1866,  plaintiff  was  in  possession  as  owner,  and  he  further 
decreed  that  defendant  should  pay  plaintiff  Rupees  14,000  on  account  of 
the  timber,  which  had  been  carried  off,  by  whom  it  did  not  appear. 

On  appeal,  the  High  Court  confirmed  the  decision  of  the  District 
Jud^  on  ine  question  of  title,  but  reversed  it  as  to  the  va^ue  of  the  timber 
carried  off,  because  there  was  not  that  causal  connection  between  its  loss 
and  a  wrongful  act  of  the  defendant  which  was  needed  to  justify  the 
awardof  that  sum  as  damages.  There  was  no  evidence  of  the  mode  of 
the  loss.  The  ocoasion  for  it  was  gi?en  by  an  order  of  a  Magistrate, 
and  the  mere  preferring  of  the  complaint  which  gave  birth  to  that 
ordbr  did  not  render  the  defendant  responsible  in  the  circumstancea 
of  the  case. 

rIS  was  a  Begalar  Appeal  against  the  decision  of  6.  R.     Jp^'i^ 
Sliarpe,  the  District  Judge  of  Calicut,  in  Original  Suit    /?.  A.  No. 

XT      A     riQ»7A  139  of  1S72. 

No.  4  of  1870. • 

The  suit  was  brought  to  cancel  a  decision  of  the  Magis- 
tracy, dated  11  th  December  186!^,  whereby  Ist  defendant 
wae  put  in  possession  of  the  Choladi  forest,  to  establish 
plaintiff^B  jenm  right  thereon,  and  to  recover  the  same  with 
Rupees  14,000,  value  of  timber.  The  plaint  stated  that  tho 
said  forests  were  in  the  possession  of  plaintiff's  ancestors 
and  of  himself  after  his  attaining  the  karnavanship  in  1036, 
that  defendants  had  no  right  thereon  and  never  held  pos- 
session thereof,  that  the  Magistrate,  by  the  above  order, 

(a)  Present :— HoUoway,  Acting  C.  J.  and  Innes  J. 
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2^'^l\      directed  that  1st  defendant  should  retain  possession,  and 

B.  A.  No.    that  128  logs  of  timber,  valued  at  Eupees  14,000,  and  felled 

139  0/ J  872.  ^y  piaintifE  in  Edavom  and  Mithunom  1044  were  by  another 

order,  dated  19th  June  1869,  made  over  to  1st  defendant  by 

the  Magistracy* 

1st  defendant  stated  that  plaintiff  had  no  title,  that  the 
8rd  defendant  was  the  owner  of  and  demised  the  land  on 
k&nam  for  80  years  to  2nd  defendant  on  9th  July  1862, 
that  2nd  defendant  on  18tb  July  186S  transferred  his  right 
to  one  John  Burnett,  that  1st  defendant  received  the  said 
lands  as  successor  of  the  said  John  Burnett  in  the  manage- 
ment of  the  Choladi  Estate,  that  plaintiff  had  not  been  ia 
possession  or  lawfully  exercised  any  acts  of  ownership  sine  e 
9  th  July  1862,.  that  in  felling  the  above  timber  plaintiff  was 
a  trespasser,  that  upon  his  (Ist  defendant)  immediately  com- 
plaining to  the  Magistrate  the  timber  was  attached,  that  he 
did  not  remove  nor  interfere  with  the  said  timber,  but  that 
plaintiff  by  his  servants  wrongfully  removed  the  same  and 
converted  it  to  his  own  use,  and  that  the  timber  is  of  greater 
value  than  is  stated  in  the  plaint, 

2nd  and  3rd  defendants  did  not  appear* 

The  following  issues  were  settled — 

I,  Who  is  the  owner  of  the  jenm  right  of  the  land 
■ned  for. 

II.  Who  was  in  possession,  and  on  what  right,  prior 
to  the  Magistrate's  order^  dated  11th  December  1869. 

in.  What  became  of  the  timber  (128  logs)  after  its 
attachment  by  the  Magistracy  in  1869. 

The  following  is  taken  from  the  judgment  of  the  Dis- 
trict Judge — 

'^  The  land  which  forms  the  subject-matter  of  this  suit 
is  jungle,  and  bears  the  name  of  Choladi ;  and  the  main  ques* 
tion  for  determination  is  whether  it  is  plaintiff's  ^enm  pro- 
perty or  is  the  jenm  of  3rd  defendant,  through  whom  the 
other  defendants  claim,  and  who  has  been  examined  as  Ist 
defendant's  5th  witness.  It  is  admitted  that  soch  witness 
owned  a  jungle  called  Choladi,  and  that  1st  defendant  li  now 
in  possession  of  a  coffee  estate  called  by  that  name  and  carved 
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out  of  that  jungle,  but  with  the  exception^  perhapa,  of  a  few       i®^?', 
yards^  that  estate  does  not  come  below  the  crest  of  the  ghaut,    i?.  a.  No.  ' 
whereas  the  land  in  dispute  is  below  the  ghaut  and  slopes  >-      -^^^^^^ 
away  for  a  mile  and  more  to  the  Chaliar  river  which  1st  de« 
fendant  claims  as  the  boundary  of  his  estate. 

The  cultivation  of  that  estate  appears  to  have  been 
commenced  in  1862,  when  a  Mr.  Gordon  (2nd  defendant) 
obtained  a  mortgage  under  No.  I  from  3rd  defendant.  In 
1865  Gordon,  under  No.  II,  transferred  his  interest  to  a  Mr- 
Burnett  (1st  defendant's  2nd  witness)  and  in  September 
1867,  1st  defendant,  as  he  tells  us  in  his  deposition,  assumed 
charge  of  the  estate.  Simultaneously,  or  rather  in  the  follow- 
ing year,  he  proceeded  to  lay  claim  to  the  land  in  dispute 
and  prosecuted  some  hill  men  for  trespass  by  cultivating  a 
porti^  of  it.  The  Oudaliir  Sub-Magistrate  lent  a  willing 
ear  to  his  complaint ;  for  admitting  that  there  was  no  ev^ 
dence  against  the  parties  complained  against,  and  that  what 
evidence  there  was  shewed  that  he  had  no  jurisdiction  over 
the  locality,  he  still  continued  to  detain  the  accused  in 
custody,  and  to  hold  the  crops  under  attachment.  What 
became  of  the  accused  does  not  appear,  but  in  May  1869,  the 
Deputy  Magistrate  of  Wynaad  ordered  the  release  of  the 
crops  on  the  ground  that  1st  defendant  had  not  attended  to 
prosecute. 

This  did  not  meet  1st  defendant's  views,  so  in  the  follow- 
ing month,  i.  e,  June  1869,  he  appears  to  have  given  a 
deposition  before  the  Deputy  Magistrate  which  resulted  in  the 
remarkable  order  (F)  whereby  the  Gudal&r  Sub-Magistrate 
was  ordered  to  attach  certain  lands  :  no  boundaries  were 
specified  in  the  order,  and  the  Deputy  Magistrate,  though 
declaring  his  inability  to  say  who  was  in  possession^  quietly 
assumed  such  lands  to  belong  to  1st  defendant's  Choladi 
Estate.  The  Gudal^r  Sub-Magistrate  deputed  his  gomastah 
to  carry  out  the  Deputy  Magistrate's  order,  and  accordingly 
the  plaint  land  and  the  valuable  timber  thereon  were  attach- 
ed^ the  plaintiff  being  at  the  same  time  served  with  an  order  of 
attachment  (F).  A  young  Assistant  Magistrate  then  appears 
upoii  the  scene,  and  he,  after  holding  an  enquiry  as  to  pos* 
sestioD,  passed  the  order  (A),  the  cancellation  whereof  forms 
one  of  the  prayers  of  the  plaint* 
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Am^'l  ^^  ^^  defendant  lutB  thus  the  advwntage  of  having  aa 

B.  a" No,   order  of  the  Magistracy  on  his  side,  and  although  looking  at 

^ ^  the  statement  of  the  evidence  npon  which  that  order  pnrports 

to  be  founded,  I  should  have  found  it  difficult  to  arrive  at 
the  same  result,  and  although  it  is  impossible  to  say  how  far 
Mr.  Austin  in  arriving  at  it  was  influenced  by  the  eoD-parte 
declaration  of  the  Deputy  Magistrate,  still  the  efEect  of  that 
order  is  to  throw  the  burden  of  proof  upon  plaintiff,  and  I 
now  proceed  to  consider  whether  he  has  successfully 
sustained  it/' 

The  District  Judge  then  commented  upon  the  evidence 
adduced  by  plaintiff  and  continued — 

''  I  entertain,  therefore,  no  doubt  upon  the  dii-ect  evi- 
dence of  plaintiff's  ownership  and  possession,  but  there  is 
much  more  in  his  favor.  The  land  in  dispute  is  admittedly 
below  the  crest  of  the  ghaut,  and  land  so  situated  is  shewn 
by  the  Amshom  officials  of  both  taluqs  to  be  in  Emad  and 
not  in  Wynaad  taluq ;  nay,  even  Ist  defendant  in  his  deposi- 
tion admits  this  to  be  so.  How  in  tho  face  of  all  this  and 
with  title  deeds  registered  in  the  Gudaliir  registry  only,  Ist 
defendant  can  have  been  rash  enough  to  go  before  the  Magis- 
trate and  enter  into  conflict  with  plaintiff  respecting  land  in 
the  Emad  taluq,  is  a  mystery  past  my  understanding. 

But  very  little  consideration  would  have  satisfied  him 
that  an  experienced  coffee  planter  like  2nd  defendant  would 
not  have  taken  precipitous  land  unfit  for  his  purposes,  and 
as  little  consideration  would  have  satisfied  him  that  a  land 
owner  would  not  have  parted  with  such  extensive  and  heavily 
timbered  land  for  next  to  nothing  at  all.".. ...• 

"  I  am  satisfied  that  down  to  the  interference  of  the 
Magistrate  in  1868,  plaintiff  was  in  possession  as  owner>  and 
I  am  fortified  in  that  conclusion  by  the  non-denial  in  1st 
defendant's  written  statement  of  such  possession  piior  to  1862. 

It  still  remains  to  consider  plaintiff's  claim  to  the  timber 
or  its  value.  There  is  no  dispute  that  such  timber  was  felled 
by  plaintiff  from  the  plaint  land,  and  that  in  pursuance  of  the 
order  of  the  Deputy  Magistrate  an  officer  was  sent  to  the 
spot  and  attached  it.  As  to  what  then  took  place,  there  is, 
unfortunately,  a  conflict  of  testimony.  On  plaintiff's  side 
two  witnesses  depose  that  1st  defendant  said  he  would  take 
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charge  of  the  timber^  and  to  the  same  effect  is  H,  the  .^^- 
Officer's  Betnrn,  which  states  that  the  Amshoxn  oflBcials  ■  j^  ^  j^^ 
declined  to  have  anything  to  do  with  it,  but  that  Ist  defen-  ld9  of  1^72. 
dant  said  he  wonld  look  after  it  to  prevent  any  one  removing 
it.  This  1st  defendant  does  not  admit,  but  from  the  evi- 
dence and  the  conduct  of  the  attaching  officer  it  must  be 
presumed  that  1st  defendant  at  all  events  conveyed  that  im- 
pression to  the  bystanders  and  to  that  officer.  It  is 
certain  also  that  1st  defendant's  carpenter  was  present  and 
marked  some  of  the  logs,  and  by  his  letter  (No.  Y)  1st 
defendant  would  appear  to  have  been  active  in  the  attach- 
ment' It  would  therefore  be  very  difficult  for  me  to  say, 
were  it  necessary  to  decide  the  point,  that  1st  defendant 
did  not  put  himself  in  the  position  of  custodian  of  the  tim- 
ber, but  as  1st  defendant's  liability  appears  to  me  otherwise 
clear  a  decision  is  not  absolutely  called  for  on  that  point. 

The  timber  was  in  plaintifPs  possession  and  of  that 
possession  he  has  been  divested  by  an  attachment  of  defend- 
ant's procoring,  wlule  the  only  ground  upon  which  1st 
defendant  by  his  statement  alleged  non-liability  to  reimburse 
plaintiff  was  that  plaintiff  had  himself  recovered  possession. 
I  think  it  is  much  to  be  regretted  that  any  such  insinuation 
was  made ;  there  is  not  a  tittle  of  evidence  in  its  support, 
and  it  can  never  have  been  imagined  that  any  Court  would 
presume  the  commission  of  an  audacious  trespass  by  plaintiff 
in  direct  defiance  of  a  Magistrate's  order. 

This  is  sufficient  for  the  disposal  of  the  case,  and  I  need 
not  discuss  the  point  which  has  been  present  to  my  mind,  but 
which  has  not  been  raised  for  1st  defendant,  i.  e.  whether  he 
could  not  have  sheltered  himself  under  the  plea  that  the 
attachment  and  consequent  loss  was  the  act  of  the  Court.  In 
the  circumstances  I  have  not  considered  the  question  with 
much  attention,  but  it  appears  to  me  that  it  would  not  have 
been  a  good  defence,  inasmuch  as  the  matter  was  not  fuUy 
laid  before  the  Deputy  Magistrate,  but  the  order  was  obtained 
on  an  ex-parte  application  and  from  a  Magistrate  who  had  no 
jurisdiction,  and  whom  1st  defendant  must  have  known  to 
have  no  jurisdiction  over  the  locus  m  qw>. 

Being  of  opinion  that  Ist  defendant  was  a  wrong  doer 
and  trespasser^  or  that  having  procured  the  commission  of  the 


240  MADRAS  HIGH  COUBT  REPORTS. 

1878.  trespass  lie  must  be  held  liable  as  a  wrong  doer  and  trespasser, 
■  ^^  ^  j^^  I  declare  that  plaintiff  is  the  jenmi  and  as  such  is  entitled 
139  o/ 1872.  ^  recover  possession  of  the  property  sued  for,  as  delineated  in 
the  plan  D,  exclusive  of  such  small  portion  (if  any)  below  the 
crest  of  the  ghaut  as  defendants  may  prior  to  18^8  have 
planted  coffee  upon ;  and  I  further  decree  that  plaintiff  be  put 
in  possession  of  the  said  property  and  do  recover  from  1st 
defendant  Rupees  14/>00  on  account  of  the  timber^  and  all  his 
costs  of  suit.     The  lat  defendant  will  bear  his  own  costs/* 

The  first  defendant  appealed  upon  the  following  grounds 
among  others  : — 

1.  That  the  judgment  of  the  Lower  Court  is  contrary 
to  law  and  against  the  weight  of  evidence. 

2.  That  1st  defendant  is  not  liable  to  make  good  to  the 
plaintiff  the  damage  claimed  in  the  plaint. 

S.  That  the  damages  fixed  by  the  Lower  Court  are 
excessive. 

Miller  and  Shaw  for  the  appellant,  the  first  defendant, 
jr.  JET.  8,  Branson  for  the  respondent)  the  plaintiff. 

The  Court  delivered  the  following 

JxTDGMENT  : — On  the  question  of  title  there  cannot  be 
the  least  hesitation  in  confirming  the  decree  of  the  District 
Judge.  The  evidence  is  nearly  all  one  way  and  the  testi- 
mony of  the  witnesses,  mostly  officials,  is  confirmed  by  the 
fact  that  the  land  claimed  by  the  plaintiff  is  in  one  taluq 
while  that  bought  by  the  lessor  of  defendants  was  register- 
ed solely  in  another.  As  to  the  vagueness  of  which  the  ap- 
pellant complains,  it  is  probable  that  the  decree  preserving 
to  the  defendant  what  he  has  actually  cultivated  is  a  little 
too  favourable.  The  evidence,  as  it  stands,  undoubtedly 
justifies  a  decree  for  the  whole  land  claimed. 

While  the  burden  of  proof  is  on  the  plaintiff,  it  is  ooe 
more  easily  sustained  in  a  case  in  which  he  has  been  put  to 
his  action  for  land  of  which  there  has  been  scarcely  any  user 
by  the  not  very  judicious  proceedings  of  the  Magistracy. 

As  to  the  value  of  the  timber  carried  off,  we  are  of 
opinion  that  the  decree  cannot  stand,  because  there  is  not 
that  causal  connexion  between  its  loss  and  a  wrongfol  act  of 
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the  defendant  which  is  needed  to  juatify  the  award  of  that       }^^?,\ 
sum  as  damages.  'rTA,  No. 

If  the  agreement  to  be  cnstodism  of  the  logs  were  " - 

proved,  it  would  become  necessary  to  consider  whether  there 
was  culpa,  and  the    nature  of  the  place  and  of  the  property 

and  of  the  circumstances  in  which  the  custody  was  under- 
taken would  make  the  mere  loss  very  slight  evidence  of  neg- 
ligence* 

Then  is  the  defendant  liable  because  the   loss  occurred 
immediately  through  the  act  of  the  Magistrate,  but  mediate- 
ly through  the  complaint,  now  known  to  be  unfounded,  pre- 
ferred by  him  to  that  Magistrate.  There  can  be  no  pretence 
that  there  was  fraud  on  the    part  of  the  defendant   himself, 
for  there  is  no  reason  to  doubt  that  he  merely  set  up  a  claim 
which,  on  the  information  of  his  lessor  and  of  the  vendee  of 
that  lessor,  he  might  well  believe  to  have  a   fair  foundation. 
It  cannoti  therefore,  be  said   that  the  operations  of  the  Ma- 
gistrate, which  placed  the  timber  at  the  place  from  which  it 
was  wrongfully  carried  away  by  some  one,  were  even  within 
80  strong  a  case  as  Fitzjohn  v.  Mackinder  (a)  the  legal  result 
of  the  defendant's  act.    That  very  eminent  lawyers  dissent- 
ed from  that  decision  and  that  one  of  them  still  adheres  to 
his  dissent  (Wm.  Saunders  I,  276)  shews  that  it  goes  to  the 
very  verge  of  the  law.    In  this  case,  however,  there  is  not 
the  smallest  evidence  that  the  complaint  wcks  fraudulent  and 
it  was  certainly  not  for  the    defendant  to  know  more  of  the 
jurisdiction  of  the  Magistrate  than  he  knew  himself.    There 
is  not  the  least  evidence  as  to  the  mode  by  which  the  timber 
was  carried  off,  and  it  is  very  singular  that  the  plaintiff  with 
his  many  dependents  was  unable  to  give  any  such  evidence. 
It  is  not  for  us  to  speculate  upon  the  mode. 

It  is  sufficient  in  this  case  to  say  that  there  is  no  evi« 
dence  of  the  mode  of  the  loss.  That  the  occasion  for  it  was 
given  by  an  order  of  a  Magistrate.  That  the  mere  prefer- 
ring of  the  complaint  which  gave  birth  to  that  order  does  not 
render  the  defendant  responsible  in  the  circumstances  of 
this  case.  The  decree  must  be  modified  by  disallowing  tho 
value  of  the  timber.     There  will  be  no  costs  of  this  appeal. 

Decree  modified. 
(tt)  9,  C.  B.  N.  S.  505. 
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appellatr  Sunsaitttton^  (a) 

Regular  Appeals,  Nos.  100  and  107  of  1872. 

G,  Lee  Morris,  Esq.,    Manager  and  1 

Receiver  of  the  Estate  of  H^  High-  >  Appellant 
nes3  the  late  Maharajah  of  Tanjore.  J 

SiyaraxaTTAN  and  192others Respts,  in  No.  100. 

Chiknasahi  Attan,  and  46  others  ..Respts.  in  No.  107. 

Suits  by  the  R-ectirer  •(  the  Tanjore  Estate  to  recover  rent  due 
under  mucbalkas  execated  bj  defendants,  the  Mirasidars  of  eertaio 
villages,  agreeing  to  take  the  villages  on  rent  for  6  Fuslies  from  1273  to  1277 
at  an  annual  rent.  The  defendants  pleaded  Act  XIY  of  1859  as  to  fart 
of  the  rent  claimed.  The  plaintiff  claimed  to  be  entitled  to  the  adrta- 
tage  of  See.  1 4  of  that  Act,  because  he  was  for  a  time  prosecuting  soits 
against  defendants  separately  for  the  arrears  of  rents  alleged  to  be  barred, 
all  which  suits  were  dismissed  on  the  ground  that  plaintiff  could  not  sue 
the  defendants  separately  wliile  they  had  executed  the  mochalka  joioUj. 
The  District  Judge  fonnd  for  the  defendants  on  the  questions  on  the 
Act  of  Limitation.  Heldt  on  appeal,  that  the  period  of  limitation  appli- 
cable to  a  suit  for  rent  was  3  years  (under  Act  XIV  of  1859),  and  thit 
as  to  the  claim  to  the  exception  under  Sec.  14>  it  failed  at  every  torn. 
The  cause  of  action  was  not  I  he  same,  for  there  the  obligation  sued  upon 
was  several,  here  it  is  joint.  The  Court  whieh  decided  the  former  suits 
not  only  did  not  fail  to  decide  them  but  did  decide  them. 

1873.  ^HESE  were  Regular  Appeals  against  so   much  of  the 

•^^'^^3.  X     decisions  of  F.  M.  Kindersley,  the  District  Judge  of 

%tJ\07  Tanjore,  in  Original  Suits,  Nos.  1  and  2  of  1870,  as  dismissed 

0/1872.  plaintiff's  claim  for  arrears  of  rent  for  Pusly  1275. 

The  suits  were  brought  by  the  Receiver  of  the  Tanjore 
Estate  to  recover  rent  due  under  muchalkas  executed  by  de- 
fendants, the  Mirasid&rs  of  certain  villages,  agreeing  to  tab 
the  villages  on  rent  for  5  Fuslies  firom  1273  to  1277  at  an 
annual  rent. 

The  defendants  pleaded  the  Act  of  Limitation  (XXV  of 
1859)  as  to  part  of  the  rent  claimed. 

The  facts  in  each  case  were  similar. 

The  following  is  taken  from  the  judgment  of  the 
District  Judge  in  0.  S.  No.  2  of  1870,  in  which  the 
necessary  facts  appear. — "  The  first  point  raised  is  what  is 
th^  period  of  limitation  allowed  by  the  Act.  The  plaintiff 
contends  that  it  is  a  suit  to  enforce  a  written  contract,  and 
that  Clause  16,  Section  1,  Act  XIV  of  1869  applies  :  but 
though  there  is  a  written  agreement,  it  seems  to  me  quite 

(a)  Present  .-—Morgan,  G.  Jv  and  Holloway;  J. 
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clear  tEat  it  is  an  agreement  to  pay  rent,  andtliat  the  limit-        1873. 
ation  period  is  therefore  three  years  under  Clause  8.     This  ^TnI^  ^ 
suit  was  instituted  in  February  1870,  and,  therefore,  all  rent    ^^f  ^^'' 
due  prior  to  February  1867  is  barred  unless  plaintifE  can-  ^^^'  ■- 

show  some  reason  why  the  limitation  period  did  not  run 
against  him/' 

"  I  conceive  then  that  all  that  is  barred  is  the  claim  for 
Fusly  1276,  unless  plaintifE  can.  show  cause  why  the  limit- 
ation period  should  not  be  enforced,  and  it  remains  to  bo 
seen  whether  plaintiff  has  shown  any  such  cause/^ 

He  claims  to  be  entitled  to  the  advantage  of  Section  14 
of  the  Limitation  Act  because  he  was  for  &  time  prosecuting 
suits  agamst  these  defendants  separately  for  the  arrears  of 
Fusly  1275,  all  which  suits  were  dismissed  on  the  ground 
that  plaintiff  could  not  sue  the  defendants  separately  while 
they  had  executed  the  muchalka  jointly.. 

The  question  is  whether  time  so  occupied  is  to  be  ex- 
cludect  under  Section  14  in  computing  the  period  of  limita<^ 
iaan,  for  it  is  admitted  that  if  that  time  is  to  be  excluded 
thon  the  arrears  for  Fusly  1275  will  not  be  barred. 

I  have    considered  this  point  carefully,   and  though 
it  may  seem  hard  on  the  plaintiff,  I  think  he  is  not  entitled 
to  the  benefit  of  Section  14.    It  seems  hard,  because  it  is 
beyond  question,  that  for  many  years  past  it  was  usual  ta 
t^eat  muchalkas  similar  to  that  now  sued  on  as  giving  a 
separate  right  of  action  against  each  tenant,  and  each  tenant 
was  looked  upon  as  answerable  for  rent  only  proportionate 
to  the  extent  of  his  holding.     Plaintiff  therefore  in  bringing, 
his  separate  suits  was  only  following  the  course  that  had 
been  followed  for  some  years  and  believed  himself  no  doubt 
to  have  a  bond  fide  right  of  action  against  each  individual 
tenant.    But  it  has  been  ruled  by  the  High  Court  in  O.  Lee 
Morris  v.  PcmchanadaPillaiand  another,  (V.  M.  H.  C.B.  135) 
that  plaintiff  had  not  and  could  not  have  such  separate  rights 
of  action  under  these  muchalkas* 

Now  Section  14  of  the  Limitation  Act  requires  that  the 
plaint^  should  have  been  bond  fide  and  with  due  diligence 
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1873.      prosecuting  a  claim  on  the  same  cause  of  action  against  the 

~W~2,No$.    same  defendant,  or  some  person  whom  he  represents,  in 

100  ds  107    gQjj^g  Court  which  from  defect  of  jurisdiction  or  some  other 

of  1872.  J     -J 

"• — cause  shall  have  been  unable  to  decide  upon  it. 

In  the  present  case  there  was  no  defect  of  jurisdiction, 
and  the  cause  why  the  former  suit  was  dismissed  was  of  a 
totally  different  nature  because  plaintifE  had  not  brought 
his  suit  in  a  proper  form.  And  it  can  hardly  be  said  that 
plaintifif  was  in  those  former  suits  claiming  on  the  same 
cause  of  action.  In  this  suit  he  claims  under  a  joint 
muchalka  executed  by  all  the  defendants,  but  in  those  suits 
he  claimed  under  separate  specific  contracts  entered  into  by 
each  defendant.  That  was  clearly  his  case  in  those  suits,  for 
he  sought  to  adduce  evidence  to  show  such  separate  specific 
contracts.  Not  being  able  to  prove  those  separate  contracts 
he  now  falls  back  on  the  joint  contracts,  but  it  cannot,  I 
think,  be  said  that  Under  these  circumstances  plaintiff  is 
suing  on  the  same  cause  of  action  as  in  those  former  separate 
suits. 

Judgment  ynil  be  that  plaintiff  do  recover  the  amount 
sued  for  minus  the  amount  claimed  for  Fusly  1275.  Plain- 
tiff will  also  recover  costs  on  the  amount  decreed  but  must 
pay  defendant's  costs  on  the  amount  disallowed.  Interest 
at  6  per  cent,  per  annum  will  be  allowed  on  the  amount  de« 
creed  and  on  the  costs  from  this  date  to  date  of  payment. 

The  plaintiff  appealed  on  the  ground  that  the  said  claim 
for  rent  for  Fusly  1276  is  not  barred  by  the  Limitation  Act. 

In  R.  A.  Nos.  100  &  107,  Hundley  for  the  appellant, 
the  plaintiff. 

In  R.  A.  No.  100,  F.  Sanjiva  Rau  for  the  107ih  and 
116th  respondents,  the  107th  and  116th  defendants. 

In  R.  A.  No.  107,  A.  Ramachendraiyar  for  the  1st  and 
18th  respondents,  the  1st  and  2lBt  defendants. 

The  Court  delivered  the  following 

Judgment  : — The  only  questions  are  on  the  statute  of 
limitation.  As  to  the  period  applicable  to  a  suit  for  i^nt, 
we  have  no  doubt  that  the  period  is  3  years  under  Clause  8. 
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Then  as  to  the  claim  to  the  ezoeption  of  Section  14^  it     ^}^'^^' 

•  .,        -  .    .        rm  n  '  i  March  3. 

lailg  at    every  point.    The  caose    of  action  was^  not  the    i?.  a,  Nos.' 
same,  for  there  the  obligation  sued  npon  was  a  several  one,  i^o  d:  107  of  ^ 

here  it  is  joint.     The  English  test  is — ^would  the  same  evi-  ' — 

dence  support  each  suit  ?  So  far  is  this  from  being  the  case 
tiiat  the  evidence  which  sustains  this  suit  defeated  those. 
The  Court  which  decided  the  former  suits  not  only  did  not 
£eu1  to  decide  them  but  did  decide  them.  The  decrees  of  the 
Civil  Judge  must  be  confirmed  and  these  appeals  dismissed 
with  costs. 

Appeals  dismissed. 


9[lipe!Iate  JutisDtctton;  (a) 

Special  Appeal,  No,  382  of  1871. 

Chinnaba'makbistna  A'tyab Special  Appellant. 

MiNATCHi  Ahh'al,  and  2  others Special  Respondents. . 

An  adopted  son  does  not  succeed  to  the  estate  of  bis  adqptive 
mother's  father  in  preference  to  the  son's  son  of  the  brother  of  the  adop. 
tive  mother's  father. 

THIS  was  a  Special  Appeal  against  the    decision  of  F.  S.        1373. 

Child,  the  Civil  Judge  of  Tinnevelly,  in  Regular  Appeal,  ^^^^  ^Q- 

No.  141  of  1869,  confirming  the  Decree  of  the  Court  of  the  382  0/ 1871. 
Principal  Sadr  Amin  of  Tinnevelly  in  Original  Suit  No.  177 
of  1866. 

The  suit  was  brought  to  obtain  a  declaration  of  the 
plaintifE's  right  to  the  reversion  of  certain  land  and  a  house, 
on  the  ground  that  the  first  defendant,  who  was  the  widow  of 
1^6  former  owner  of  the  property  and  held  it  as  a  tenant  for 
life,  had  made  aUenations  in  fiivor  of  the  defendants,  Nos. 
2  and  3  to  the  prejudice  of  the  plaintiff's  reversionary  right. 
It  was  conceded  that  the  plaintiff  was  the  divided  grand- 
nephew  of  the  first  defendant's  husband. 

The  first  defendant  denied  the  alienations  said  to  have 
been  made  by  her  and  added  that  her  younger  daughter' 
having  died  issueless,  she  delivered  up  the  whole  estate  to 
her  eldest  daughter,  who  was  the  next  legal  heiress, — ^that 
she  too  died  afterwards  leaving  behind  an  adopted  son  named 

{a)  Present  : — Innes  and  Keman,  J  J, 
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Jf  ^^io     ^^^▼^^•^Jmi^*    Thai  this  boy  by  law  already  inherited  the 
iS.  ^.iv^o.    estate,  and  had  a  title  prefierential  to  that  of  the  plaintiS. 

382  of  1871. 


Among  the  issues  settled  the  first 

Afiier  the  first  defendant's  death,  who  is  entitled  to 
succeed  to  her  husband's  estate,  the  plaintiff,  or  the;  first 
defendant's  daughter's  adopted  son. 

This  issue  the  Principal  Sadr  Amiu  found  in  &yor  of 
the  adopted  son.  The  question  did  not  come  before  the 
Lower  Appellate  Court,  but  was  raised  in  Special  Appeal 
by  the  plaintiff  in  the  following  g^unds — 

The  plaintiff  as  brother's  son  to  the  1st  defendant's 
husband  deceased  has,  by  Hindu  law,  a  right  to  succeed  to> 
the  property  of  the  latter  in  preference  to  his  daughter's 
adopted  son, 

A  daughter's  adopted  son  is  not  in  the  line  of  bdrs  of 
his  maternal  grandfather. 

Handletfj  for  the  special  appellant^  the  plaintiff.. 

O'SulKvan,  for  the  1st  special  respondent,  the  1st  de^ 
fendant. 

The  Court  delivered  the  f olbwing- 

JuDGMBNT  : — ^The  question  here  is  whether  an  adopted 
son  succeeds  to  the  estate  of  his  adoptive  mother's  father,  in 
preference  to  the  son's  son  of  the  brother  of  the  adoptive 
mother's  &ther.  In  other  words  whether  he  succeeds  in  all 
respects  as  a  son,  not  onl^  to  the  adoptive  father's  estate^  but 
also  to  the  estate  of  his  adoptive  maternal  ancestors.  This 
question  of  law  was  not  before  the  Civil  Judge.  The  Prin- 
cipal Sadr  Amin,  however,  before  whom  it  formed  one  of  the 
matters  in  issue,  has  discussed  it  and  has  arrived  at  a  con- 
clusion favorable  to  the  succession,  in  such  circumstances  of 
the  adopted  son.  Under  the  law  governing  in  Madras 
plaintiff  is  not  a  Sapinda  of  the  person  to  whose 
estate  he  lays  elaim  and  can  only  succeed  as  a  bandhu; 
Now  the  adopted  son,  if  in  a  position  to  succeed  at 
all,  is  certainly  nearer  than  and  therefore  prior  to  the 
plaintiff.  To  affirm  plaintiff's  title,  therefore,  is  to  deny  thai 
the  adopted  son  is  even  related  as  a  bandhu  to  his  adoptivo 
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Another's  father.    The  principal  Sadr  Amin  has  misread  the       ^S^^- 
passage  which  he  quotes  from  Macnaghten/a)  as  the  effect    g.  a.  No.  ' 
of  it  is  that  adopted  sons  succeed  collaterally  in  the  family  of  382  0/ 1871. 
their  adoptive  Juther  as  ^tons  but  not  in  the  fi&mily  of  their 
adoptive  mother ;  which  is  against  in  place  of  being  in  ta,yor 
of  the  view  taken  by  him. 

The  Dattaka  Mimamsa  is  undoubtedly  in  favor  of  such 
succession^  but  the  general  current  of  Hindu  authority  is  al- 
together silent  upon  the  point.  Nor  have  we  been  referred 
to  any  decisions  in  this  Presidency  which  could  throw  light 
upon  the  matter,  A  very  learned  judgment  of  Mr.  Justice 
Sambonath  Pandit^  of  the  Bengal  High  Court  was,  however, 
cited,  and  we  find  the  point  there  most  fully  and  ably  con- 
sidered. The  result  arrived  at  in  that  judgment  is  that  the 
adopted  son  has  no  such  right  as  that  contended  for.  And 
the  grounds  on  which  it  proceeds  may  be  thus  summarized. 

Tliere  is  no  direct  text  of  Hindu  law,  with  exception  of 
those  in  the  Dattaha  MiTnamsa^JioT  is  there  any  case  to  be 
found  in  either  of  the  Presidencies  favoring  such  a  right. 
Why  should  the  claim  be  of  so  rare  occurrence  if  there  is 
any  foundation  for  the  right  ?  Then,  there  is  an  utter 
silence  of  the  law  in  parts  of  it  where  it  might  be  peculiarly 
expected  to  speak'out  upon  this  subject — ^as  where  barren- 
ness and  childless  widowhood  are  spoken  of  as  bars  to  inheri- 
tance ;  and  where  the  expression  'capable  of  bearing 
children'  occurs.  What  then  are  the  arguments  in  its 
&vor  apart  from  the  texts  above  referred  to  ?  1st,  There  is 
the  argument  drawn  from  the  principle  of  reciprocity 
founded  upon  a  Bengal  decision  in  1859,  the  authority  of 
of  which  is  doubtful.  It  was  there  decided  that  the  relations 
of  an  adoptive  mother  inherit  the  property  of  her  adopted 
son  just  as  tiiey  would  inherit  the  property  of  her  natural 
son.  But,  says  Mr.  Justice  Sambonath,  assuming  for  the 
sake  of  argument  the  correctness  of  the  decision  he  is  quot- 
ing, ^''snch  reciprocal  rights  aiernot]  invariably  any  part  of 
'*  the  Hindu  system  of  succession'',  and  he  gives  instances 
of  this  want  of  reciprocity.  Then  there  is  the  argument 
drawn  from  the  unfairness   of  the  position  in  which  the 

(a)  Hindu  Law,  p.  78;  Srd  ed| 
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M  ^^A^'n  ^<>P^  ^^  would  be  placed  i^  by  adoption  oat  of  his  natn- 
8.  A.  No.  382  ^  family,  he  were  to  lose  a  particular  line  of  inheritance 
^f  ^^^^-  altogether.  The  answer  to  this  is  that  in  other  respects 
also  an  adopted  son  is  nndonbtedly  worse  off  than  a  son  of 
the  body,  as  in  the  case  of  a  son  being  bom  to  the  adoptive 
father  subsequent  to  the  adoption,  in  which  case  the  adopt* 
ed  son  takes  a  very  much  diminished  share.  And  although 
it  is  settled  law  that  an  adopted  son  succeeds  collateraOy  in 
the  family  of  his  adoptive  father,  it  is  not  yet  decided 
whether  he  succeeds  as  a  collateral  to  a  full  share,  or  only 
to  the  same  proportionate  share  that  survives  to  him  in  the 
case  of  after  bom  sons  on  the  death  of  the  adoptive  father. 

The  whole  system,  as  Mr.  Justice  Sambonath  points  oaty 
is  an  anomaly  and  full  of  injustice  both  to  the  adopted  son 
and  to  others.  The  &ct  remains  that  in  some  respects  the 
adopted  son  is  in  a  worse  position  as  regards  the  estate  of 
his  adoptive  father  than  a  son  of  the  body,  and  there  is 
therefore  room  for  question  whether  he  is  qualified,  as  a  son 
of  the  body  of  his  adoptive  mother  would  be,  to  inherit  the 
estate  of  his  maternal  grandfather. 

Now,  as  observed  before,  there  are  no  decisions  in  fitvor 
of  the  doctrine,  or  against  it,  except  the  one  just  quoted. 
The  claim  apparently  has  never  been  made  and,  excepting 
two  texts  in  Dattaka  Mimamsa,  the  law  is  silent  where^it 
would  almost  certainly  have  spoken  if  such  a  right  had 
existed. 

With  regard  to  the  texts  referred  to  they  appear  rather 
to  be  deduced  by  way  of  argument  from  other  admitted 
legal  positions  than  to  assert  positively  what  the  law  on  the 
point  is,  as  derived  from  the  sages  of  antiquity,  or  as  handed 
down  by  tradition,  or  established  by  custom.  We  think, 
therefore,  that  the  minor  adopted  son  does  not  succeed  at  aD; 
and  that  plaintiff,  as  a  Bandhu,  is  entitled  to  the  declaratoiy 
decree  asked  for  as  between  him  and  the  defendants.  We 
therefore  make  this  decree  in  reversal  of  the  decisionfl 
below. 

The  plaintiff  is   entitled  to  his  costs  in  this  and  the 

Lower  Courts. 

Appeal  aUoivcd. 
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apprllatt  3urtsrtiictiiHt4  (a)  J^-^ 

Be/erred  Case  No.  23  of  1872.  ^'^  lOTa." 

LlSXTTEMAMT  CoLONKL  C  E.  BATKS.. Pkunti^. 

Tbc  Municipal  Couuissiokbbs  for  1       n  ^  j    i 
THB  Town  of  Bellaby }      DefendanU. 

PiaiD tiff  sued  the  Manioipal  Commiuionen  for  the  town  of  Beilary 

for  a  certain  earn,  alleged  to  bate  bei^n  illepdlj  le?ied  by  them  from  him 

as  his  trade  and  profeasion  tax*    The  sanction  of  the  QoTemor  in  Council, 

under  Sec.  S8  of  Madras  Act  HI  of  1871.  was  obtained  on  the  4th  Jnlr 

1871,  with  authority  to  levy  the  tax  from  lat  May  1871.  Plaintiff  alleged 

that  no  notice  under  Sec  61  of  the  Act,  had  been  served  upon  him,  that 

the  leTying  the  tax  was  illegal  as   the  approval  of  Qoyemment  was 

obtained  three  months  after  the  commencement  of  the  official  year  and 

that  the  Act  conid  not  have  retroapecbi7«  effect.    Seld,  on  a  reference, 

that  the  levy  from  the  plaintiff  was  illegal 

THIS  was  a  case  referred  for  the  opinion  of  the  High  Court 
by  Captain  G.  H.  Cakes,  the  Judge  of  the  Cantonment 
Court  of  Small  Causes  at  Beilary. 

No  Counsel  were  instructed.  The  facts  sufficiently  ap- 
pear in  the  following 

JiTDaKXNT : — ^The  Plaintiff  sues  the  defendants,  the 
Municipal  Commissioners  for  the  Town  of  Beilary,  for  a 
certain  sum^  alleged  to  have  been  illegally  levied  by  the 
defendants  from  him  as  his  trade  and  profession  tax,  with 
interest;  &c.  The  sanction  of  the  Governor  in  Council  under 
Section  38  of  Act  III  of  1871,  was  obtained  on  the  4th  July 
1871,  with  authority  to  levy  the  tax  from  1st  May  1871. 
The  Plaintiff  states  that  no  notice,  under  Section  61  of  Act 
in  of  1871,  was  served  upon  him,  that  the  levying  of  the 
tax  was  illegal,  as  the  approval  of  Government  was  obtained 
three  months  after  the  commencement  of  the  official 
year,  and  that  the  Act  cannot  have  restrospective  effect. 
The  questions  referred 


(1.)  Can  the  levying  of  the  tax  have  retrospective 
effect  t 

(2.)  Is  it  essential  that  notice  in  writing  under  Section 
61  must  be  given  to  persons  liable  to  the  tax  before  the 
Municipal  Commissioners  can  legally  levy  it  ? 

(«)  Present  :*-Hollowayi  Ag.  C.  J.  and  Kiudersley,  J. 

34^ 
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^^73  ^he  Act  so  far  as  the  plaintiff  was  concerned  imposes  ft 

-5-— __^'     new  tax.    The  sections  under  which  it  is  to  be  imposed  and 

t)/l872.      levied  make  it  ati  a'nnual  tax  payable  m  two  instalments,  bat 

they  tQal:Hf estly  provide  for  no  case  bnt  ihat  of  the  iniposi- 

tion    of  that  annual    tax  at  the   commencement  of  the 

official  year. 

Here  there  was  no  legal  authority  whatever  for  its 
imposition  at  the  commencement  of  the  year.  The  sections 
as  to  notice  enforce  the  construction  that  there  is  only  one 
legal  peiriod  Of  imposition  of  the  tax,  and  at  that  period  there 
was  no  tax  legally  in  existence^  We  answer,  thoref ore>  that 
the  levy  from  the  plaintiff  "was  illegals 
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Regular  4ppeal  No.  33  of  1869. 

Go'pa'la'yyan » AppellanL 

IU'qhupatia'yyan  ali4i8  A'yya va  y yan.  . . .  Respondent 

Suit  to  set  aeide  the  adoption  of  the  1st  defendant,  the  alleged  adopt* 
^d  son  of  {plaintiff's  undivided  brother ;  to  declare  plaintiff's  title  to  certain 
lands,  and  for  possession.  1st  defeifdant  pleaded  that  the  question  of  bis 
adoption  was  res  judicata  and  the  Civil  Judge  so  decided.  Upon  appeal^ 
the  High  Court  reversed  the  decision  and  remanded  the  case  for  decision 
on  the  merits.  After  trial  the  Civil  Judge  found  that  tlie  fact  of  the 
adoption  was  saliefac^orily  proved  and  that  Ist  defendant  had  done  acts  as 
adopted  son  aince  1  B33>  at  least.    It  was  aUt)  argued,  on  plMlntifs  part. 


the  custom  was  common  in  the  Dravida  country  the  adoption  was  legal, 
or,  if  not  legal,  that  it  was  too  late  to  dispute  it.  The  plaintiff  appeued 
and  the  case  was  referred  to  a  f^ll  Court.  The  Court  decided  that  on  the 
general  principles  of  Hindu  Law,  as  expounded  by  the  writers  of  all  schools^ 
a  Brahmin  could  not  legally  adopt  hiii  sister's  son,  but  as  the  existence 
of  a  custom,  derogating  from  the  general  lawi  was  asserted,  they  direoied 
an  enquiry  into  the  existence  of  the  supposed  custom. 

The  Civil  Judge  found  that  a  rule  of  customary  law  did  exist  affirm- 
i|ig  the  legality  of  the  adoption  of  a  sister's  son  by  a  firahmin.  Upon  the 
question  coming  before  theHiqh  Court  the  finding  of  the  Civil  Judge  as  to 
trie  existence  of  (he  custom  was  reversed  and  the  following  issue  sent  for 
determiuution. — ^*Has  the  conduct  of  the  plaintiff  and  that  of  the  members 
of  his  family  been  such  as  to  render  it  inequitable  for  him  to  set 
up  as  agiiinsr.  the  present  defendant  the  rule  of  law  upon  which  be  now 
insists  ?"  The  Judge  found  to  the  effect  that  there  bad  been  a  iooff 
ooTirse  of  acquiescence   by  all  the  members  of  the  family^  the  plaintiff 

(d)  Present :— Holloway,  Ag.  C.  J.  and  Innes,  J. 
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iacladed,  in  th«  Taliditj  of  the  sonship  asserted.  *BM,  that  this  would 
be  hardly  enough,  if,  through  the  influence  of  that  course  of  representation 
bj  conduct  the  defendant  bad  not  altered  his  sitoation  so  that  it  would 
be  impossible  to  restore  him  to  that  original  situation.  That  he  had  done 
80,  and  that,  although  the  adoption  was  invAlid  and  inadequate  of  itself  to 
create  communion,  that  communion  had  been  created  by  the  course  of 
eondnot  of  the  plaintiffs  and  his  fandiy,  coupled  with  the  defendant's 
changed  situation  which  had  resulted.. 

THIS  was  a  Begnlar  Appeal  against  the  decision  of  F.  S.     ^^^  '^^ 
Child^th©  Civil  Jadge  of  Tinnevelly,  in  Original  Suit  No,  -«•  A.2fo.a» 
8  of  1866.  _sfm9^ 

The  snii^  was  brought  bo  set  aside  the  adbptien  of  the 
first  defendant^  the  alleged  adopted  son  of  plaintiff's  nndivided 
brother  :  to  declare  plaintifE's  title  to  certain  lands,  and  for 
possession.  First  defendant  pleaded  that  the  question  of  his 
adoption  was  res  judicata  in  a  former  suit  and  the  Civil 
Judge  decided  in  conformity  with  this  plea*. 

The  High  Court  held  (on  appeal), that  the  question  was 
not  res  judicata  and  remanded  the  suit  for  trial  upon  the 
merits  (See  III,  M.  H.  C.  R.  217).  The  Civil  Judge  having 
tried  the  case  upon  the  merits  delivered  the  following  judg- 
ment : — 

^'  This  suit  was  by  decree  in  Regulair  Appeal  No.  62 
of  1866  returned  for  decision  on  the  i»erits.. 

In  this  case  the  question  is  whether  the 'first  defendant 
as  the  adopted  son  of  one  Appuv&yyar,  a  member  of  the 
Teruvai  branch  of  a  wealthy  Brahmin  family,  is  entitled  to 
isetain  a  share  of  the  family  property. 

The  firstniefendant  alleging  the  adoption,  the  burden  of 
proof  lay  upon  him,  and  16  witnesses  wei*e  examined.on  hut 
side  and  5  on  the  part  of  the  plaintiff. 

I  am  not  going  into  any  partiisalars  regarding  the  ab- 
stract of  their  lengthened  examination,  which  went  on  for 
days — ^it  suffices  to  say  that  the  fact  of  the  adoption  is  as 
satisfactorily  proved  by  the  evidence  before  me  as  it  was  in 
that  given  before  the  PrinoipaL  Sadr  Amin  in  No..  33  of 
1862,  confirmed  on  appeal  and  special  appeal,  where  the 
same  question  was.  tried,  the  son  being  the  plaintiff  in  that 
suit  and  the  father  in  the  present^  the  said  father  and  the 
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AmUA.     ^^  ^^'  ^  ^  proyed,  being  all  along  living  and  acting 
It.  A.  No.  33  together. 

of  16d9. 

In  &ct  the  evidence  now  given  is  even  stibnger  than 
what  was  given  bef  ore,  more  pains  having  been  given  to  the 
examination  of  the  witnesses* 

As  for  the  plaintifPs  witnesses  they  are  utterly  nseless 
lor  his  side.  They  are  unable  to  contradict  the  fact  that  the 
first  defendant  has  been  always  acknowledged  by  the  family 
and  his  name  registered,  and  that  acts  have  been  done  by 
him  as  the  adopted  son  of  Appuv&yyar  since  Anda  101^ 
(A.  D.  1833)  at  all  events. 

To  get  over  this^  the  plaintifPs  vakil  asserts  that  the 
adoption  was  illegal  from  the  beginnings  being  that  of  a  sis- 
ter's son  ;  and  great  stress  is  laid  on  Mr.  Justice  HoUow&y^s 
words  in  Special  Appeal  No. ^39  of  1863. 

In  fiEK)t  this  suit  is  clearly  brought  to  have  another 
trial  at  the  property^  grounding  the  claim  on  the  above- 
mentioned  special  appeal^  notwithstanding  that  this  qaes^ 
tion  oflegality  of  the  adoption  was  brought  forward  in  Special 
Appeal  No.  2M  of  1864,*  and  in  Review  PeUUtm  No.  11 
of  1865>  which  were  those  svits  in  whicb  this  question  was 
first  mooted  by  the  son  of  the  present  plaintiff  and  his  daim 
thrown  out* 

The  decision,  however,  in  Special  Appeal  Na^  189  of 
1863  applies  only  to  the  Andhra  or  Telugu  country  and  not 
to  the  Dravida  or  Tamil  country.  That  is  the  dear  infer- 
ence of  the  words  of  the  judgment ;  and  so,  clearly,  the 
Reporter  imderstood  it — See  the  heading  of  the  Beport. 

That  any  other  supposition  would  lead  to  the  greatest 
injustice  is  shown  by  the  &ct  that  in  this  one  &mily  alone 
laeveral  instances  have  occurred  in  which  the  principle 
'^  that  the  adopted  must  be  one  with  the  mothers  of  yfbom 
the  adopter  could  legally  have  intermarried'^  was  never  onoe 
thought  of,  and  I  have  no  hesitation  in  saying  that  sach  a 
principle  was  never  heard  of  in  modem  times  in  the  southern'^ 
most  parts  of  India. 
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9th  witness  fop  the  defendant^  one  of  the  family,  in  hw      2^\. 
cross-examination  deposed  that  he  had  given  his  son  by  a  rTaT^oT^ 

second  wife  in  adoption  to  one  who  had  married  his  daughter  — 2i : — 

by  his  first  wife.  3rd  witness  on  cross-examination  by 
plaintiff,  also  one  of  the  &mily,  deposes  that  4th  witness,  a 
member  of  another  branch  of  this  family,  was  adopted  by 
his  mother's  brother  like  the  1st  defendant  in  the  present 
ease.  So  also  Annavayya,  another  of  the  family.  This  is 
confirmed  by  the  4th  witness — ^in  fact  the  plaintiff  does  not 
and  cannot  attempt  to  deny  this  ;  and  farther,,  these  adop- 
tions of  sister^s  sons  have  been  recognised  by  a  decision  of 
the  Highest  Court  in  the  country  in  suits  connected  with  pro- 
perty belonging  ta  different  branches  of  this  very  family* 
(Vide  S^tcioX  Appeo,!  No.  5»  of  185ft.) 

If  it  were  now  attempted  to  be  declared  that  such  adop- 
tions were  illegal  in  Southern  India  there  would  be  only  one 
course  to  pursue,  via.,^  a  similar  one  to  that  some  years  ago 
acted  on  in  England  in  the  matter  of  marriage  with  deceased 
wife^s  sisters,  that  is  to  pass  an  Act  deckuring  all  such  adop- 
tions^  already  made  to  be  legal,  but  to  prohibit  them  in  future. 
Otherwise  the  most  frightful  confusion  would  be  imported 
into  rery  many  fiunffiea  in  this  district  alone.' 

I  lay  such  stress  on  this  as  it  is  the  only  ground  really 
relied  on  by  the  plaintiff  in  the  present  case,  for  that  the  1st 
defendant  was  adopted  some  40  years  back  is  proved  beyond 
a  shadow  of  a  doubt. 

llierefore  being  of  opinion  that  the  adoption  is  legal 
and  that  Special  Appeal  No.  139  of  1863  does  not  apply  to 
this  case,  and  that  even  if  not  legal  it  is  now  too  late  to  dis** 
pute  it,  I  have  no  hesitation  in  dismissing  the  plaint  with 

Against  this  decree  of  the  Civil  Judge  the  plaintiff  ap- 
pealed on  the  ground  that  the  Court  was  vrrong  in  law  and 
in  fact  in  holding — 

1.     That  the  adoption  of  the  1st  defendant  is  proved. 
2*    That  such  adoption  is  legal,  ho  being  a  sister's  son, 
3.     That  if  ille^l  it  is  now  too  late  to  question  it* 
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aI^\  This  appeal  was  referred  to  a  Fall  Court,  with  Special 

R.  A,  No,  33  Appeal  No.  233  of  1869,  in  which  the  same  question  arese, 

^^^^^     and  came  on  for  hearing  on  the  18th  February  1870,  when 

the  Court   (Scotland,  C.  J.,  BrrTLBSTOK,  Hollowat  and 

CoLLBTTj,  J  J.)  deHy^red  the  following  judgment — 

'^  The  substantial  question  in  these  cases  is — ^whether  the 
adoption  by  a  Brahmin  of  his  sister's  son  is  valid  ? 

On  the  general  principles  of  Hindu  Law  as  expounded 
by  the  writers  of  all  schools,  the  arguments  have  shewn  us 
that  this  question  must  be  answered  in  the  negative. 

Several  dicta  and  one  decision  of  the  late  Supreme 
Court  have,  however,  been  quoted  to  show  the  existence  of 
a  custom  derogating  from  that  general  law,  and!  in  one  of 
these  cases  the  Civil  Judge  of  Tinnevelly,  whose  gpreat  ex- 
perience causes  us  to  attach  great  weight  to  his  opinion,  has 
expressed  himself  very  strongly  in  Sskvour  of  the  existence  of 
such  a  eustomaryr  law.  We  have,  therefore,  resolved  to 
direct  an  enquiry  as  to  the  existence  of  the  supposed  law. 

At  present  we  will  only  observe^that 

1.  The  evidence  should  be  such  as  to  prove  the  unifor- 
mity and  continuity  of  tke  usage  and  the  conviction  of  those 
following  it  that  they  were  acting  in  accordance  with  law,  and 
this  conviction  musi  be  inferred  from  the  evidence*. 

2.  Evidence  of  acts  of  the  kind,  acquiescence  in  those 
acts,  their  publicity,  decisions  of  Courts,  or  even  of  pan- 
chayats  upholding  such  acts,  the  statements  of  experienced 
and  competent  persons  of  their  belief  that  such  acts  were 
legal  and  valid  will  all  be  admissible^  but  it  is  obvious  that, 
although  admissible,,  evidence  of  this  latter  kind  will  be  of 
little  weight  if  unsupported  by  actual  excunples  of  the  usage 
asserted. 

With  these  observations,  intended  to  point  out  the 
direction  which  the  enquiry  should  take,  we  refer  the  issue. — 

Whether  there  exists  in  the  districts  from  which  these 
suits  come,  a  usage  so  continuous,  public  and  uniform,  as  to 
establish  a  rule  of  customary  law  affirming  the  legalilr^  of  the 
adoption  of  a  sister's  son  by  a  Brahmin  ? 
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In  retom  to  this  issue  the  Civil  Judge  (B.  F.  Webster)     J^4 
{oond  fon  a  consideration  of  oral  evideBce  alone)  ''  tliat  the  M.  A.  No.dH 

custom  has  been  shown  to  be  uniform  because  uniniierrupt — ^— 

ed.  That  the  ezistenoe  of  the  custom  goes  back  as  far  as 
134  years,  and  that  the  publicity  of  the  acts,  the  general 
acquiescence  of  the  peoplle  in  those  acts  and  the  opinions  of 
those  among  the  people  who  are  acquainted  with  the  Shastras 
that  such  adoptions  are  Yalid>  all  go  distinctly  to  show  a 
convictioB  among  the  people  that  they  were  acting  in  accord«> 
ance  with  law.  And  I  therefore  find  the  issue  sent  down  in 
the  aflirmatiye/' 

After  receipt  of  this  finding  the  case  was  again  argued 
and,  on  the  16th  December  1872,  Ae  Court  (Holloway  and 
Innks,  J  J.)  delivered  the  following 

JuroHSNT : — This  case  was  originally  heard  before  our 
late  colleagues  Bittleston  andCollett  and  the  late  Chief  Justice 
as  well  as  before  one  of  ourselves.  On  the  return  to  the  issue 
it  was  again  argued  and  all  the  Judges  then  present  were  of 
opinion  that  the  customary  law  asserted  was  not  made  out. 
That  thete  were  many  instances  of  property  passing  through 
transactions  supposed  to  be  valid  adoptions  there  could  be 
no  "doubt,  but  we  ^ere  all  of  opinion  that  there  was  no  evi- 
dence justifying  the  setting  up  of  a  rule  of  law  opposed  to 
all  authorities,  and  specifically  to  the  one  declared  by  almost 
Hxe  only  skilled  witness  examined  in  favor  of  the  custom  to 
be  binding  in  the  very  district  in  which  it  was  sought 
to  enforce  it.  These  allegations  of  special  customs  have 
arisen  from  mixing  the  practices  of  people  not  subject 
to  the  Hindu  Law  at  all  with  the  system  of  law  binding 
those  who  are  subject  to  the  Hindu  Law.  Li  the  case 
of  adoptions  this  has  been  the  more  conspicuous  from 
the  assumption,  originally  based  upon  no  solid  foundation 
whatever,  that  the  "  son  given''  is  the  only  son  known  to 
the  present  age.  In  the  case  of  Brahmins  it  is  impossible  in 
any  case  to  believe  in  the  existence  of  a  customary  law  of 
which  no  trace  appears  in  any  written  authority  of  the  place 
to  which  they  belong.  These  authorities  themselves  are  as 
much  the  record  of  customary  law  as  of  the  written  texts  of 
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1873.  ^le  Sliastras^  Bxii  we  are  quite  satisfied  that  no  snob  role  of 
Ha,  No, a  customary  law  exists.  Our  opinion  is  confirmed  by  a  case 
^^  ^^^^'  from  Tranquebar^  also  a  Southern  District^  in  which,  after  an 
elaborate  inquiry,  the  Civil  Judge  came  to  the  conclusion  that 
there  was  no  sucb  rule  of  law.  This  being  so>  the  decree  of 
tbe  Civil  Judge  cannot  be  confirmed  upon  the  grounds  upon 
wliich  he  pat  it.  Here^  however,  it  is  alleged  that  the  con- 
duct of  this  family  has  debarred  them,  in  consequenoe  of  their 
acting  as  if  such  rule  existed  and  the  changed  situation  in- 
duced, from  now  taking  the  benefit  of  the  ordinary  rule  of 
law  and  we  therefore  remit  the  case  for  the  determination  of 
the  issue— 

^'  Has  the  conduct  of  the  plaintiff  and  that  of  the  members 
^'  of  his  family  been  such  as  to  render  it  now  inequitable  for 
*^  him  to  set  up  as  against  the  present  defendant  the  rule  of 
*'  law  upon  which  he  now  insists  ?'* 

The  return  of  the  Judge  to  this  issue  was  in  the  affir- 
mative, and  at  the  final  hearing,  B.Bdlaji  Ran  appearing  for 
the  appellant  and  Miller  and  Sanjiva  Rau  for  the  respond- 
ent,  the  Court  (HoUoway,  Acting  C.  J.  and  Innes,  J.)  de- 
livered the  following 

JuDQMSiv'T  : — ^We  decided  with  great  reluctance  that 
when  once  it  was  conceded  that  adoption  is  now  the  only 
mode  of  affiliation,  the  defendant  was  not  a  son  of  the  person 
who  purported  to  have  affiliated  him.  We,  however,  saW 
reason  to  doubt  whether  a  long  course  of  conduct  of  the 
members  of  this  family  had  not  rendered  it  inequitable  for 
the  plaintifi*  now  to  insist  on  the  invalidity.  The  Civil  Judge's 
finding  is  merely  to  the  effect  that  there  has  been  a  long 
course  of  acquiescence  by  all  the  members  of  the  family,  the 
plaintiff  included,  in  the  validity  of  the  sonship  asserted. 
Undoubtedly  it  is  the  strongest  case  possible  of  that  kind. 
It  would  hardly,  however,  be  enough,  if  through  the  infiuence 
of  that  course  of  representation  by  conduct,  the  defendant 
had  not  altered  his  situation  so  that  it  would  be  impossible 
to  restore  him  to  that  original  situation. 

Here,  however,  the  attention  of  the  parties  was  pointedly 
called  to  the  evidence  which  showed  that  he  had  aban- 
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doned  his  rigMa  to  the  property  in  his  natural  family  and     ^^^'4 
had  long  rendered  his  services  in  that  of  his  quasi  adoptive  ji.  a.  No,  33 
&ther.     There  are  many  other  points  in  the  case,  and  — <>/  ^^^9. — 
although  we  cannot  disguise  from  ourselves  that  the  present 
is  an  extreme  application  of  the  doctrine  of  changed  situa* 
tion,  we  think  that  it  wouM  now  be  manifestly  inequitable 
to  permit  the  plaintiff  to  undo  partially  to  his  own  advan- 
tage what  cannot  be  undone  so  fSftr  as  U  has  prejudiced  the 
defendant. 

The  situation  is  the  result  of  the  conduct  of  the  whole 
fam3y  of  plaintiff  continued  through  a  long  course  of  years,, 
and  ^we  think  that  we  cannot  properly  decree  for  the  plaint- 
iff upon  the  footing  that  the  defendant  is  wholly  unentitled 
to  any  part  of  the  family  property..  On  the  contrary  we 
are  of  ojHnion  that  although  the  adoption  was  invalid  and 
inadequate  of  itself  to  create  conmmnion,  that  communion* 
has  been  created  by  the  course  of  conduct  of  the  plaintiff 
and  his  family,  coupled  with  the  defendant's  changed  situa- 
tion which  has  resulted.  We  would  wilUngly,^  if  possible^ 
have  made  a  decree  putting  an  end  to  this  long  and  discred- 
itable litigation,  but  the  mode  in  which  this  case  has  been 
conducted  would,  perhaps,,  on  the  present  allegations  make  a 
partition  more  unfavourable  to  the  plaintiff  than  it  ought  to  be. 
We8hall^therefore,simply  dismiss  the  appeal,but withoutoosts*. 


latp^^ellatr  3>nns(titrttoit.  (^> 

Bsgvlar  Appeal  No^  65  of  1873. 

Santaiya * ••Appellant. 

Ba'ka&a^ya. •• ReepondcnU 

Plaintiff  Bued  for  confirmation  of  an  award  delivered  by  arbitratora^ 
appointed  by  agreement  of  partica  to  decide  upon  his  eiaim'to  a  share  of 
ancestral  property.  Defendant  objected  that  tbe  award  was  illegal,  princi- 
pally upon  the  ground  that  he  bad  cancelled  his  BUbmission  some  time 
before  the  awaid  was  passed.  The  District  Judge  ordeied  the  award  to 
be  filed,  on  the  aathority  of  F$stonje9  ¥.  Maneckjee  (III,  M.  H.  G.  R,  183, 
affirmed  '.  12  Moo.  II84  The  defendant  appealed,  iteld,  that  no  appeal  lay* 

THIS  was  a  Regular  Appeal  against  the  decision  of  A.  C.       1873; 
Bumell^  the  Acting  District  Judge  of  Mangalore,  in.  ^  ^  ^^  '^^ 
Original  Suit  No.  2  of  1872.  '  o/ 1873, 

(a)  Present ;— HoUowayi  Ag.  CL  J,  and  Kindersley,  J. 

35 


25S  MADRAS  HIGH   COIJST  REPORTS. 

1873*  Plamtiff  prayed,  under  Section  327  of  the  Civil  Proce- 

July  16.  . 

R,  A,  No.  66  ^^re  Code,  for  confirmation  of  an  award  delivered  on  the  5tli 
^  ^^^^^  Mbj  1 872  by  Manjeshiwar  Bangaj^a,  Kolljad  l^Ianjanathap, 
XT.  Babu  Baa  and  N.  Shiva  Bau,  the  arbitrators  appointed 
by  agreement  of  parties  to  decide  upon  the  claim  of  plaintifi 
for  division,  awarding  to  plaintiff  the  property  therein  speci- 
fied^ as  one-third  share  due  to  him  from  ancestral  property. 

The  usual  notice  having  been  issued  to  the  defendants 
to  show  cause  why  the  award  should  not  be  filed,  the  1st 
defendant  stated  the  following  objectioiis  t — 

I.  That  the  defendant  having  in  time  repudiated  his 
part  of  the  agreement  empowering  the  arbitrators  to  settle 
the  matter^  their  award  is  illegal. 

n.  That  his  mother  Bukumuni  Amah,  who  is  entitled 
to,  and  is  in  possession  of  the  disputed  land,  was  not  a  party 
to  the  agreement  in  question. 

III.  That  of  the  4  arbitrators  who  g^ve  the  award,.  S 
are  related  to  the  plaintiff,  and  the  4th  is  a  relative  of  the 
1st  defendant's  enemy,  and  therefore  they  have  unjustly 
passed  the  award  through  bias. 

The  Court  of  First  Instancedelivered  the  following  judg- 
ment— 

''  This  is  an  application  under  Section  327  of  the  Gvil 
Procedure  Code  to  have  an  award  filed.  One  of  the  parties 
objects  on  three  grounds  : — 

I»    That  he  revok^  his  consent. 

n.  That  no  provision  has  been  made  for  his  mother 
and  others. 

IIL  That  he  has  been  charged  with  the  realization  of 
debts  due  to  the  estate  and  payment  of  the  other  parties' 
flhare  before  realization* 

It  appears  that  the  award  was  made  by  four  out  of  five 
arbitrators  who  are  throughly  experienced  vakils  and  mer- 
chants, and  that  the  submission  to  the  award  of  the  majority 
is  Toluntary  and  good;    Nothing  has  been  put  in  to  show 
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tliat  cotmter-petitionar  revoked  liis  assent,  nor,  if  it  were      jV\^ 
proved,  do  I  consider  that  snch  an  act  would  be  a  sufficient  STTTITorH 
cause  for  refusing  to  file  this  awaid,  as  in  an  analogous  case  ,  ^^^73. 
where  the  submission  was  made  through  a  Civil  Court,  this 
was  held  not  to  be  a  sufficient  cause  {Peatanjee  v.  ManecJgee, 
in,  M.  H.  C.  B.  183). 

As  regards  the  other  two  causes  alleged,  I  am  of  opinion 
that  I  am  not  competent  to  consider  the  form  of  the  award, 
or  to  entertain  an  appeal  on  details,  but  to  consider  only 
causes  which  invalidate  the  award.  I  have  (as  agreed  to  by 
TX>unter-petitioner)  not  examined  any  witnesses. 

I  accordingly  order>  under  Section  327  of  the  Civil 
Procedure  Code,  that  this  award  be  filed  and  that  it  may  be 
enforced  accordingly  .'* 

Defendant  appealed  on  the  following  grotmds  :— 

1.  The  defendant  was  competent  to  revoke  the  authori«i 
ty  of  the  arbitrators,  and  he  did  so  before  they  made  their 
«kward. 

2.  The  award  is  null  and  void,  as  the  authority  of 
the  arbitrators  to  adjudicate  on  the  matter  referred  to  them 
^without  the  intervention  of  the  Court  ctosed  from  the  mo^ 
ment  of  such  revocation,  and  the  decision  of  the  High  Court 
in  m,  M.  H.  C.  IL  183,  does  not  apply  to  the  case. 

3.  The  defendant  cited  the  respondent  and  other  wit« 
nesses  to  prove  the  revocation,  but  was  unable  to  examine 
them,  the  Civil  Judge  having  ruled  that  such  revocation 
ifrould  be  no  bar  to  the  award  being  filed. 

4.  One  out  of  the  five  arbitrators  took  no  part  what* 
ever  in  the  proceedings  of  the  others. 

5.  The  arbitrators  exceeded  their  jurisdiction  in  de- 
biting against  the  defendant  the  outstanding  debts  of  the 
family  which  are  irrecoverable. 

Bashyam  Iyengar  for  the  appellant,  the  1st  defendant* 
F*  Sanjiva  Bern  for  the  respondent,  the  plaintiff* 
^e  Court  delivered  the  following  judgment:-^ 

HoLLOWAT,  Ag.  C*  J.— The  point  here  urged  in  appeal 
does  not  arise,  for  there  was  no  evidence  before  the  Lower 
Court  thai  there  had  been  any  attempt* to  withdraw* 
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J  ^T\^  ^  there  had,  however,  and  simply  upon  the  groand  that 

R.  A,  No.  55  ^^  appeHant  did  not  Kke  his  agreement,  and  snch  with- 
-_£/J873;_  drawal  was  allowed  to  defeat  aicompleted  award,  this  cnrions 
conseqaence  would  follow  ; — 

No  man  can  withdraw  from  his  contract  to  sulimit)  and 
,that  contract  can  be  filed  despite  this  objection  while  the 
arbitration  is  going  on.  If,  however,  the  matter  proceeds  to  its 
.  natural  and  iQgaUy  compellable  conclusion,  a  matter  which 
would  be  wholly  inefEective  to  stay  any  part  of  the  proceeding 
at  any  stage  of  its  progress^  is  adequate  to  destroy  it  when 
all  the  stages  have  been  passed  and  the  goal  reached. 

It  would  be  very  difficult  to  persuade  me  that  an  argu- 
ment so  logically  self-destructive  can  be  sustained.  The 
quotation  of  English  cases  and  rules  on  this  matter  is  mere 
waste  of  time.  The  doctrine  as  stated  (III,  M.  H.  C  R. 
'  183,  affirmed,  1 2  Moo.  112)  is  the  very  opposite  of  the  Eng- 
lish in  the  mode  in  which  the  contract  is  to  operate.  There 
is  clearly  no  appeal  in  this  case  and  the  application  must  be 
dismissed  with  costs. 

KiNDEBSLEY,  J. — I  agree. 


Appellate  9tirt£;titrtfon.  (p) 

Regular  Appeal  No.  56  of  1873. 

SamiChetti .•^•.•,.,  Appellant. 

Ahhani  Achy  and  30  others BesponderUs. 

PkintUf  alleged  that,  his  father  having  died  while  he  was  a  yonog 
child,  duriof;  bis  minority  his  father's  widows  ^defendants  1, 2  and  S)  alieiMKl 
the  whole  of  the  estate,  in  portions,  to  different  people  at  different  times. 
.  He,  therefore*  brought  this  snit  amiast  all  the  alienees  to  recover  the 
estate  as  a  whole.  The  District  Jadge  dismissed  the  suit  on  the  ffrouud 
of  mis-joinder  of  causes  of  action.  Upon  appeal,  Held  that  the  Juc^e  was 
wrong.  That  plaintiff's  canse  of  action,  the  right,  was  his  relation  to  the 
family  to  wbion  the  property  appertained  and  on  this  right,  if  established, 
and  if  he  be  not  otherwise  barred,  he  wonld  be  entitled  to  racover.  The 
fact  that  yarions  persons,  daring  his  minority,  affected  to  purchase  portions 
of  the  property  did  not  destroy  the  nnity  of  his  ground  of  aetion. 

1873.       rPHlS  was  a  Begular  Appeal  against  the  decision  of  J.  H. 

jg.  A  ^No  ^6         Nelson,  the  Acting  Civil  Judge  of  Tranquebar,  in  Qrigi- 
V'i873.  ,  nal  Suit  No,  17  of  1871. 

\a)  Present  :— ^oUowayi  Acting  C,  J.  and  Innesi  Jj 
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!Fhis  was  a  suit  for^possesBioii  of  aa  estate.  1873. 

July  23. 

The  plaintiflPs  case  was  thatliis  &tlier  died  seventeen  *•  -^-.Jf^-  ^ 


,   ^  .  of  1873. 

years  before  smt  brought,  when  the  plaintiff  was  yet  a  young 

child,  and  that  during  his  minority  the  first  three  defendants, 

.his  father's  widows,  aliened  the  whole  of  the  estate,  bit  by  bit, 

and  by  several  alienations,  to  the  defendants  from  4  to  31> 

both  inclusive.     The  plaintiff  therefore  sought  to  procure  the 

annulling  the  several  alienations  made,  and  to  get  possession 

•of  the  estate  as  a  whole* 

The  following  is  taken  from  the  judgment  of  the  Court 
of  First  Instance : — "  The  3  Ist  defendant  appeared  and  stated 
that  he  had  satisfied  the  plaintiff's  claim  as  against  himself  : 
this  was  admitted  to  be  true  :  and  satisfaction  was  entered 
up  accordingly. 

The  30lh  defendant  pleaded  in  limine  that  the  suit  was 
bad  for  mis-joinder  of  causes  of  action  and  of  persons,  with 
reference  to  Section  8  of  the  Code  of  Civil  Procedure,  and 
as  such  must  be  dismissed. 

An  issue  relating  to  this  point  was  framed,  and  upon 
the  plaintiff  failing  to  give  a  satisfactory  reason  for  joining 
all  tiie  defendants  in  one  suit,  I  decided  that  the  suit  must 
be  dismissed. 

Section  8  of  the  Code  of  Civil  Procedure,  which  was 
framed  upon  a  consideration  of  the  English  practice  obtain- 
ing with  reference  to  the  joinder  of  several  causes  of  action, 
makes  it  necessary  that  the  causes  to  be  joined  shall  be 
causes  by  and  against  the.  same  parties,  whereas  in  the  pre- 
sent  case,  assuming  the  statements  in  the  plaint  to  be  true, 
the  causes  against  the  several  defendants  are  quite  separate 
and  distinct.  Defendant  A,  who  bought  part  of  the  estate 
at  one  time,  can  be  in  no  way  interested  in  an  alienation  of 
another  part  of  the  estate  made  in  favor  of  defendant  B  solely, 
at  another  time,  and  vice  vers&.  The  evidence  against  de- 
fendant A  win  not  at  all  affect  defendant  B,  and  vice  versft. 
Defendant  A  may  have  to  pay  the  value  of  mesne  profits 
accruing  in  respect  of  one  parcel  of  land,  whilst  defendant 
B  may  have  to  pay  the  value  of  mesne  profits  accruing  in 
respect  of  another  parcel  of  land«    And  so  with  regard  to 
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/wf ^^23  "'^^^^^^^  other  causes  of  action,  there  is  really  no  connection 
A  A.  2io>  66  or  interdependence  whatever  between  the  several  defendants. 
^^^^'^' —  It  is  as  if  the  plaintiff  were  to  charge  the  defendants  jointly 
before  a  Criminal  Court  with  several  trespasses,  on  the 
ground  that  although  the  trespasses  were  in  deed  separate 
and  distinct,  yet  the  body  and  property  affected  by  the  tres- 
passes belonged  to  him  solely,  and  to  none  other. 

The  decisions  in  Rajah  Ram  Tewary  v.  Lachman  Prasad, 
(F.  B.,)  12  W.  R.,  478;  Munshi  Maniraddin  Ahmed  v. 
Baboo  Ram  Ohand,  2.  B.  L.  K,  A.  C,  341,  Oad  Mmhur 
Soasem  v.  Dinobundoo  Son,  Bourke  8;  Sooloo  Singh  v. 
Rajender  Sahoj  8  Suth.  W.  R,  364 ;  and  other  cases,  ap- 
pear to  show  beyond  the  possibility  of  doubt  that  a  suit  like 
the  present  will  not  lie  in  India  any  more  than  it  will  in 
England,  and  I  therefore  consider  that  I  must  dismiss  the 
suit  with  all  ^osts,  except  as  against  the  31st  defendant. 

The  plaintiff  appealed  on  the  ground  that — ^The  Civil 
Judge  was  wrong  in  having  dismissed  the  suit  on  the  ground 
of  mis- joinder  of  different  causes  of  action  against  different 
parties. 

BhcLshgam  Iyengar  for  OummvHi  Ayyar,  for  the  appel* 
lant. 

The  Court  delivered  the  following  judgments :— « 

HoLLOWAY,  Aa.  C.  J. : — This  suit  has  been  dismissed 
«pon  the  &vorite  ground  of  mis-joinder*  No  practitioner  d 
this  Court  would  have  thought  of  making  the  objection  aa 
such  suits  are  of  daily  occurrence- 

The  Judge  says  that  the  cause  of  action  against  each  of 
the  purchasers  is  a  distinct  one.     The  plaintiff  claims  his 

share  of  family  property.  His  cause  of  action,  the  right, 
is  his  relation  to  the  family  to  which  the  property  appertainsi 
and  on  this  right,  if  established,  and  if  he  is  not  otherwise 
barred  from  recovering,  he  will  be  entitled  to  that  shaie 
wherever  found.  The  fact  that  various  persons  during  his 
minority  have  affected  to  purchase  parcels  of  the  property 
does  not  destioy  the  unity  of  his  ground  of  action.  It  will 
lie  upon  those  who  so  purchased^  upon  the  establishment  of 
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Ilis  rigid,  to  shew  that  tiie  sales  which  they  set  np  are  bind-       1873. 
bag  upon  him.     There  appeaf^  no  objection  whatever  to  the  p    «  ^j^k^ 
frame  of  the  suit.    The  decree  yrfll  be  reversed  and  the  case     of  1873. 
remanded  for  decision. 

Inkes^  J : — ^I  agree  that  there  is  no  objection  whatever 

ft 

on  the  frame  of  the  suit.  See  as  to  this,  the  Commissioners 
of  Sewers  of  the  city  of  London  v.  Olasse  [Bopping  Forest  case) 
reported  in  41  L.  J,  Cht.  p.  409. 


Regular  Appeal  No.  80  of  1873. 

Janaki  Amma^l. AppellanL 

Ka'halathahma'l. • Respondent, 

^  In  a  former  suit  the  present  defendant  sued  as  owner  by  riffht  of  in- 
heritance to  recoYer  the  property  of  her  deceased  husband,  sdo  the  pre- 
sent plaintiff  resisted  that  suit  on  tbR  ^^romid  of  her  preferable  right  to 
inherit.  Having  failed  in  that  suit,  plaiDtiff  brought  the  present  suit  to 
recover  half  the  property  on  the  basis  of  a  family  agreement  made  be* 
tTFeen  her  and  tbe  present  defendant's  deceased  husband.  This  agree* 
neat  was  designedlv  suppressed  at  the  period  of  the  former  suit.  J^dd, 
that  the  suit  should  be  dismissed.  Tbat  plaintiff  in  the  present  suit  in- 
aisted  upon  a  valid  family  compact  varying  the  ordinary  rules  of  inberir 
tance,  having,  however,  previously  appealed  to  tbat  general  rule  and  de- 
signedlv kept  back  the  compact  upon  which  she  now  sought  to  insist. 
That  there  could  be  no  stronger  case  of  an  absolute  waiver  of  ^  that  con- 
tract and  of  oonduct  rendering  it  wholly  inequitable  to  permit  her  now 
to  insist  upon  it. 

Seffible,  where  a  defendant  has  been  sued  by  a  plaintiff  upon  his 
Tif^ht  of  ownership,  plaintiff's  recovery  negatives  all  grounds  of  defence 
to  tbat  action  then  existent  and  within  the  plaintiff's  knowledge. 

TBIS  was  a  Begolar  Appeal  against  the  decision  of  E..  B.        1873. 
Foord,  the  District  Judge  of  Chingleput,  in  Original  ^'^''^'^  \^ 
Smt  No.  22  of  1872.  o/isiB. 

The  plaint  stated  that  plaintiffs  late  husband^  Arumuga 
Hudali^  and  defendant's  late  husband^  Kumaras&mi  Mudali, 
were  brothers  that  9  days  after  the  death  of  Arumuga^ 
in  accordance  with  an  arrangement  made  by  the  relatives 
of  the  family^  plaintiff  and  Kumarasdmi  jointly  executed 
stn  agreement  (A)  on  plain  paper,  dated  13th  April  185d, 
which  was  subsequently  engrossed  on  a  stamp  paper  (B)  on 

(«)  Present :— HoUovay,  Ag.  C.  J.  loid  Innes,  J. 
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AMwit^     the  25tli  idem^  in  wHch  it  was  agreed  that  if  Knxnarasimi 

JR.  A.  No.  HO  died  without  male  issue,  the  family  property  should  be 

of  1873.     divided  equally   between  plaintiff  and  defendant,  and  that 

Kumarasdmi  having  died  without  male  issue  in  1865^  the 

plaintiff  sued  to  recover  a  moiety  of  the  said  property  valued 

at  Rupees  2,567-2-7. 

The  defendant  pleaded  that  the  plaintiff  was  estopped 
from  bringing  this  suit  in  opposition  to  the  pleas  raised  by 
her  in  Suit  No.  143  of  1867,  District  Munsif  s  file  {Appeal 
No.  83  of  1870  this  Courtis  file,  and  Speeial  Appeal  No.  41 
of  1872,  High  Courtis  file),  in  which  the  agreements  now 
sued  on  were  not  produced ;  that  the  said  agreements  were 
forged  ;  and  that  Kumaras&ni  5  or  6  days  before  his  death, 
which  occurred  on  the  18th  March  1865,made  a  nuncupative 
Willy  to  the  effect  that  defendant  should  enjoy  the  &mily 
property,  adopt  a  son,  and  maintain  the  plaintiff. 

He  District  Judge  delivered  the  following  judgment  :— 
*^  The  due  execution  of  agreements  A  and  B,  has,  in  my 
opinion,  been  proved  beyond  a  doubt  by  the  plaintiff's  wit* 
nesses.  I  do  not  believe  the  improbable  statements  of  de- 
fendant's witnesses  regarding  the  alleged  nuncupative  Will 
with  authority  to  adopt,  which  they  say  was  made  by 
Kumaras&mi  5  or  6  days  before  Ids  death,  in  the  presence 
of  plaintiff,  who  acquiesced  thereiu.  I  think  it  most  unlike- 
ly that  after  executing  A  and  B  and  depositing  them  (as  is 
proved  by  plsdntiff's  witnesses)  with  one  of  the  arbitrators, 
Kumaras&mi  should  have  taken  no  steps  to  revoke  them  by 
means  of  another  document,  more  especially  as  defendant's 
8rd  witness  said  that  he  (Kumaras&mi)  was  able  to  settle 
accounts  with  him  at  the  time  in  question. 

Although  there  can,  in  my  opinion,  be  no  doubt  that 
plaintiff's  defence  in  Suit  No.  143  of  1867  was  false,  and 
that  she  ought  to  have  based  her  defence  on  A  and  B,  I 
think  she  ought  not,  on  that  ground  alone,  to  be  debarred 
from  recovering  the  property  she  is  entitled  to,  under  the 
terms  of  those  agreements.  That  she  acted  so  under  legal 
advice  seems  certain,  for  her  12th  witness  who  was  her 
pleader  in  the  former  suit  says  that  the  agreements  were 
thm  shown  to  him,  and  that  he  advised  their  non-prodnc-* 
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tlon,  because  she  liad  pleaded  diyision  and  adoptioxt.    It        ^^^^^ 
seems  therefore  neither  just  nor  reasonable  that  she  should  jb.  a.  No.^ 
be  deprived  of  her  right,  because,  acting  under   bad  advice,     o/l873.  ^ 
she  made  a  false  defence  in  the  former  suit  between    the 
parties. 

The  result  is  that  I  adjudge  that  defendant  do  put 
plainti£E  in  possession  of  the  property  claimed  in  the  plaint^ 
but,  under  the  circumstances  of  the  case,  I  think  each  party 
should  bear  her  own  costs/' 

The  defendant  appealed  on  the  following  grounds* 
among  others  :— 

1.  The  plaintiff  is  estopped  from  bringing  this  suit. 

2.  Her  claim  ia  this  suit  is  in  opposition  to  the  pleaa 
raised  by  her  in  Suit  No.  143  of  1867  of  Carungooly  Dis- 
trict Munsif's  Court,  Appeal  Suit  No-  83  of  1870  of  the 
Civil  Court  of  Chingleput,  Special  Appeal  Suit  No.  141  of 
1872  of  the  High  Court. 

0<mld  (with  him  Rungiah  Nayvdu)  for  the  appellant 

(having  stated  the  facts) — We  sued  in  1867  and  defendant 
was  then  bound  to  set  out  all  her  title.  We  recovered  in 
that  suit*  What  title  did  defendant  then  put  forward  ? 
l*irst^  that  the  brothers  were  divided,  and  secondly  that  her 
husband  gave  her  authority  to  adopt.  She  cannot  now 
come  forward  with  this  new  case  on  the  agreements,  having 
designedly  suppressed  them  in  the  former  suit. 

He  referred  to  the  judgment  of  Holloway,  J.  in  the 
Skivaganga  ease  (H,  M.  H.  C.  B.) 


tt 


[HoLLOWAY,  J.  referred  to  the  passage  at  page  144-^ 
There  is  no  question  here  as  to  the  technicalities  flowing 
from  the  nature  of  the  English  action  of  ejectment.  Thq 
decree  could  be  arrived  at  only  by  affirming  all  matters 
necessary  to  the  proof  of  the  plaintiff's  title,  and  by  nega- 
tiving  all  matters,  perhaps  whether  pleaded  or  not,  which 
would  enable  the  defendant  to  resist  such  a  decree.  It  vi 
mmeoesBary,  however,  in  justification  of  my  judgment^  to 
poih  tiiie  propositioii  so  far.^] 

86 
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A^aUt^.  J^fna  J7aM  for  the  respondent,  referred  to  Sicniar  y. 

tu  A.  No,  80  Stewart. 

[HoLLowATj  J, — See  my  ezplanatioa  of  that  case  in  III^ 
M.  H.  C.  R.  That  case  depended  on  a  peculiarity  of  Bills 
in  Equity.] 

In  the  new  Eridence  Act  only  two  sorts  of  estoppel  are 
mentioned  (Sees.  115^  116^  117}  and  I  submit  that  this  case 
does  not  fall  onder  either. 

The  following  judgment  was  delivered  by 

t 

HoLLOwAT,  Ag.  C.  J. — ^In  a  former  suit  the  present  de* 
iendant  sued  as  owner  by  right  of  inheritance  to  recover  the 
property  of  her  deceased  husband  and  the  present  plaintiff 
resisted  that  suit  on  the  ground  of  her  preferable  right  to 
inherit.  Having  &iled  in  that  soit^  present  plaintiff  sues  to 
recover  half  the  property  on  the  basis  of  a  family  agreement 
made  between  her  «aid  the  present  defendant's  deceased 
husband.  It  is  part  of  the  case  that  this  agreement  was 
designedly  suppressed  at  the  period  of  the  former  suit. 

In  this  case^  therefore,  the  question  suggested  at  lEj  M. 
H.  C.  B.  144,  arises  directly  for  aolution^ 

Where  a  defendant  has  been  sued  by  a  plaintiff  upon 
his  right  of  ownership,  does  the  plaintiff's  recovery  negative 
all  grounds  of  defence  to  that  action  then  existent  and 
within  the  plaintiff's  knowledge  ? 

An  affirmative  answer  to  that  question  will  probably  be 
found  to  be  the  correct  one,  both  on  principle  and  authority, 
when  regard  is  had  to  the  difference  of  the  action  from  the 
English  one,  and  to  the  &ct  that  no  English  authority  on 
this  matter  can  be  precisely  in  point. 

It  is  unnecessary,  however,  to  discuss  this  point  at  large, 
for  there  is  another  perfectly  satis&ctory  ground  for  saying 
that  this  suit  cannot  be  maintained. 

The  plaintiff  now  insists  upon  a  valid  &nuly  compact 
varying,  the  ordipary  rules  of  inheritance.  She  has,  however, 
previously  appealed  to  that  general  role,  litigated  the  matter 
through  three  Ciourts,  designedly  keeping  back  the  compact 
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upon  which  she  now  seeks  to  insist.    There  can  be  no       l^^^* 
stronger  case  of  an  absolate  waiver  of  that  contract  and  of  jg.  a^^^^q  so 
conduct  rendering  it  wholly  ineqoitable  to  permit  her  now     o/l878. 
to  insist  npon  it. 

The  original  suit  must  be  dismissed ;  there  will  be  no 
costs  throughout. 


^tpDrllate  9urtfi(titrtton.  («) 

Regular  Appeal  No   143  of  1872. 

Na'ra'tanasa  XI  MuDAU  and  7  others. .  .Appellants. 
Kuicabasa'hi  Gubukkal Respondent 

Plaintiff  saod  to  establish  his  right  to  the  dhannakftrtaship  and  to 
the  hereditary  office  of  Pooja  Stanika  in  a  pngoda.  He  alleged  that  he 
held  the  office  of  Poojn  Stanika  hereditarily,  and  that  dhannakartaship  was 
assigned  to  him  by  the  oriirioal  dharmakNrtaa  by  deed  (No.  1)  but  that 
he  was  afterwards  forcibly  dispossessed  by  defendants.  ])efendant| 
denied  plaintiff's  hereditary  right  to  the  office  of  Pooja  Stanika  and  declared 
that  he  was  removed  from  tiie  dharniakartaship  for  nnglecting  his  dntiea 
and  ttiat  ihey  were  appointed  instead  (bT  Document  No.  IV}.  The  Dis- 
trict Judge  gave  judicment  in  favour  of  plaintiff.  The  defendants  appealed. 
An  i^aiie  was  sent  to  the  Lower  Court,  whether,  assuming  £xhibit  I  to 
be  revocable,  did  the  persons  who  executed  Eihibit  IV  constitute  the 
collective  body  entitled  to  revoke  it.  The  Lower  Court  found  this  issue 
in  ihe  negative.  Held,  (by  the  High  Court)  that  this  waanot  properly  m 
suit  for  a  declaration.  The  object  of  the  suit  and  the  effect  of  the  decla- 
ration  would  have  been  to  put  the  pUintiff  in  possession  of  that  from 
-which  he  tiad  been  ousted.  Tnat  as  to  the  claim  to  the  dharmakartaship, 
}>ocument  I  sliowed  that  the  plaintiff  was  a  mere  appointee  as  agent  and 
that,  as  the  authority  given  by  it  was  not  revoked  by  IV,  the  case  was 
that  of  one  ousted  from  a  possession  which  he  held  upon  a  good  title  by 
those  who  had  shown  none.  That  on  the  prinoiple  of  such  cases  as  ^«Aer 
▼.   W/tUloek,  the  plaintiff  had  a  right  to  the  reatorAiion  of  that  posaessiun. 

THIS  was  a  Regular  Appeal  against  the  decision  of  E.  B.       /;^^o 
Poord,  the  District  Judge  of  Chingleput,  in  Original  Suit  S^aTNoTUO^ 
No.  4  of  1871.  ^/^^^^ 

The  plaintiff  sued  to  establish  his  right  to  the  dharma- 
kartaship  and  to  the  hereditary  office  of  ''  Pooja  Stanika''  in 
the  pagoda  of  Mookteswarar  at  Conjeveram,  together  with 
arrears  of  inoome. 

The  plaint  alleged  tliat  the  plaintiff  held  the  office  of 
"  Pooja  Stanika''  hereditarily^  and  dhannakartaship   waa 
(a)  Present :— *Hollaway,  Ag.  C.  J.  snd  Innes  J. 
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JtU^k  ^^^^^  ^  plaiatiff  by  certain  washermen  who  were  the 
B,  A.  No.  140  original  dharmakartas^  by  means  of  a  deed  executed  in  his 
.  ^f^^'^^'  .  favor  on  the  28di  December  1858  (marked  No,  I)  which 
assignment  was  also  confirmed  by  means  of  a  deed  dated 
20th  December  18G9  (A)^  but  that  a  suit  having  been 
brought  by  plaintiff  in  the  District  MunsiPs  Court  against 
one  Mutu  Mooniappah  Mudaly  who  had  usurped  some  of 
the  pagoda  lands^  the  2nd  defendant^  on  pretence  of  arbi- 
trating in  the  matter^  persuaded  plaintiff  to  hand  over  to  him 
deed  No.  I  and  Inam  title  deed  No.  11^  and  afterwards^  in 
collusion  with  1st  defendant  and  others  took^  forcibly^  posses- 
sion of  the  pagoda  on  the  20th  September  1870. 

The  defendants  denied  plaintiff's  hereditary  right  to 
the  office  of ''  Pooja  Stanika^^'  and  pleaded  that  he  was 
removed  from  the  dharmakartaship  by  the  washermen  for 
neglecting  his  duties  and  allowing  the  pagoda  to  fall  into 
bad  repair,  and  that  the  plaintiff  of  his  own  accord  returned 
deed  No.  I  and  title  deed  No.  II  to  the  said  washermen,  who 
handed  them  over  to  defendants  together  with  fresh  deeds 
of  assignment  (Nos,  III,  and  IV).  The  defendants  further 
disputed  the  correctness  of  plaintiff's  valuation  of  the  shops 
belonging  to  the  pagoda  and  the  income  attached  to  the  Pooja 
gtanikaship. 

The  documents  filed  by  the  parties  were— for  plaintiff. 

A.  Deed  eitecuted  by  Muniyappa  Maistry  and  27  other 
washermen  of  Conjeveiam  in  favor  of  Kumarasamy  Onruk- 
^  on  20th  December  1869, 


For  defendants 

I.  Peed  executed  by  Falani  Maistry  and  other  washer* 
men  in  favor  of  Kumarasamy  Grurukkal  on  16th  Maigali 
of  the  year  Kalayukti  (28th  December  1858). 

II.  Title  deed  granted  by  the  Inam  Commissioner  t<^ 
^'  the  manager  for  the  time  being  of  the  pagoda  of  Muktes^ 
warar^'  on  14th  January  1862, 

>    IIL    Deed  of  transfer  of  dharmakartaship  of  the  Shri. 
|{9kteswara  Swami  Pagoda  executed  by  Varadan  and  other 
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wasl^rmen  of  GonjeTersm  in  favor  of  £appan  Chetty  and       1873. 

July  23. 

ihree  others  on  25th  July  1870.  ji,A.l^o,iM} 

'  of  1872. 

rV.  Deed  executed  by  Muniyappa  Maistry  and  seven 
others  in  favor  of  V.  Bangasami  Mudali  and  six  others  on 
9th  December  1869. 

The  following  issues  were  framed^ 

Whether  plaintiff  is  entitled  to  the  dharmakartaship 
and  pooja  stanikaship  in  question. 

Whether  the  plaintiff's  valuation  of  shops  belonging  to 
the  pagoda  and  of  the  income  attached  to  the  pooja  stanika- 
ship  is  correct. 

The  District  Judge  delivered  the  following  judgpnent.-— 
"  Both  parties  rely  on  Exhibits  I  and  IL 

Plaintiff  admits  that  III  and  lY  are  gennine^  but  denies 
iheir  validity.  The  due  execution  of  A  is  clearly  proved  by 
the  attesting  witnesses  and  the  writer  (2ndj  3rd  and  4th 
witnesses  for  plaintiff)  and  by  the  statement  of  defendant's 
6th  witness^  one  of  the  executants.  I  think  the  evidence  of 
the  plaintiff  and  his  2nd,  6th  and  7th  witnesses  as  to  the 
manner  in  which  2nd  defendant  got  possession  of  Exhibits 
I  and  n  entitled  to  more  credit  than  that  of  defendant's 
8rd,  4th^  5th  and  6th  witnesses.  The  three  latter  are  some 
c^  the  washermen  who  executed  Elxhibits  I,  HI  and  lY^  and 
the  5th  admits  having  signed  A. 

It  is  alleged  by  defendants  and  stated  by  their  4th, 
5th  and  6th  witnesses^  that  plaintiff  was  removed  from  the 
dharmakartaship  by  the  washermen  for  neglecting  the  duties 
and  repairs  of  the  pagoda^  but  this  is  entirely  refuted  by  the 
express  terms  of  A,  by  which  the  efficient  manner  in  which 
plaintiff  performed  his  trust  is  most  distinctly  acknowledged^ 
I  thinks  therefore^  that  nothing  passed  to  the  def  endanta 
under  III  and  IV. 

Plaintiff's  hereditary  right  to  the  pooja  stanikaship  is 
proved  by  his  2ndj  4th  and  5th  witnesses. 

My  finding  on  the  1st  issue  isj  therefore,  in  plaintiJOra 
fovor, 


270  MABRAS  HIGH    COUBT  RKPOHTB. 

jir^  As  regards  the  2iid  issne^  I  find  the  shops  m  qaeetioii 

MIaTNoTuo  ^  ^  worth  rupees  700,  and  that  the  annual  inoome  attadk- 
^^^^^      ed  to  the  pooja  stanikaship  is  rupees  120. 

I  therefore  adjudge  that  plaintiff's  right  to  the  dhar- 
makartaship  and  ^*  Pooja  Stanikaship''  is  established,  and 
that  the  defendants  do  put  plaintiff  in  possession  of  the 
pagoda  in  dispute  together  with  the  shops  belonging  there- 
to^ and  do  pay  him  the  income  attached  to  the  Pooja  stani- 
kaship at  the  rate  of  rupees  120  per  annum  from  the  data 
he  was  dispossessed,  that  is  20th  September  1870^  to  date 
of  execution  of  this  decree,  with  interest  thereon  at  6  per 
cent  per  annum,  and  costs/' 

Defendants  appealed  on  the  following  grounds,  among 
others : — 

The  decree  is  against  the  weight  of  evidence. 

No.  I  and  A  have  been  misconstrued.  They  do  not 
give  the  plaintiff  any  permanent  right  to  the  dharmakarta- 
ship. 

Such  right  even  if  it  existed  has  been  forfeited  by  the 
plaintiff  in  consequence  of  his  negligence  in  looking  after 
the  affairs  of  the  pagoda. 

Such  right  even  if  it  existed  has  also  been  forfeited  by 
the  plaintiff  in  consequence  of  his  having  voluntarily  return- 
ed and  given  back  documents  Nos.  1  and  2. 

The  plaintiff  having  brought  the  suit  for  a  declaration 
ot  his  right  only  to  the  dharmakartaship  in  qoeBtion,  the 
Lower  Court  was  not  justified  in.  decreeing  the  possession 
of  the  disputed  property  to  the  Plaintiff. 

At  the  first  hearing  of  the  appeal,  on  I^bruary  2 1st 
1873,  the  Court  (Morqak,  O.  J.  and  Inkes^  J.)  referred  the 
following  issue — ^Assuming  exhibit  I  to  be  revocable,  did  the 
persons  who  executed  exhibit  IV  constitnte  the  coUectiTe 
body  entitled  to  revoke  it  ? 

The  finding  df  the  District  Judge  was  that  exhibit  17 
was  not  executed  by  persons  constituting  the  collective  body 
entitled  to  revoke  exhibit  I. 
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The  case  then  came  on  for  hearing  before  Hollowat^     /u^^Is. 
Ag.  C.  J.  and  Imnss,  J,  RJTNoTTio 

Miller  and  Sanjiva  Rau,  for  the  appellants,  the  de ^ • — 

fendants. 

Johnstone  for  the  respondent^  the  plaintiff. 

The  Coart  delivered  the  following 

JusavKHX : —  It  was  manifest  that  this  was  not  proper- 
ly a  snit  for  a  declaration.  The  object  of  the  snit  and  the 
effectof  the  declaration  would  have  been  to  pat  the  plain* 
tiff  in  possession  of  that  from  which  he  had  been  ousted. 
The  case  has,  therefore^  been  treated  by  us  and  argued  upon 
the  question  of  whether  there  is  a  right  to  possession. 

As  to  the  claim  to  the  Dharmakarfcaship^  Document  I 
shews  that  the  plaintiff  was  a  mere  appointee  as  agent.  If 
it  professed  to  transfer  rights  of  trusteeship,  it  would  be  in- 
valid as  Document  17  is  also  invalid.  It  has  not  been 
attemp|;ed  to  contest  the  finding  of  the  District  Judge  that 
IV  did  not  revoke  the  authority  given  by  No.  I. 

The  case  before  us^  thereford^  is  that  of  one  who  has  been 
ousted  from  a  possession  which  he  held  upon  a  good  title  by 
tiiose  who  have  shown  none.  On  the  principle  of  such  cases 
as  Aaher  v.  WhUhck,  L.  B.  1  Q.  B.  1^  the  plaintiff  has  a 
right  to  tlie  restoration  of  that  possession.  With  the  un* 
founded  claims  on  both  sides  there  ought  to  be  no  costs* 


<9)rtginal  appellate  9unsRit(tiiin«  (a) 

Appeal  No.  11  of  1873. 
CoHMUKDUN  JULoHiDEEN  Saib AppellcmU 

0s8B  MsssAH  Saib Eeepondent. 

In  a  Boit  by  indorsee  against  the  maker  of  a  Promissory  Note  payable 
on  demand  the  defence  was  there  were  dealings  in  skins  between  thedefen-^ 
dant  and  the  pa;ree,  and  an  agreement  was  made  by  which  the  payee  was  to 
paj  the  defendant  Rs.  4,500  as  an  advance  upon  goods  to  he  sup])lied  by  the 
defendant  to  the  payee  ;  that  the  monej  was  paid  and  the  Promissory  Note 
sued  on  was  maae  and  delivered  as  an  acknowledgment  of  the  receipt  of  the 
monfy  and  as  a  security  for  what  should  he  due  to  the  maker  in  respect  of 
the  dealings.  The  deft'iidaiit  stated  that  the  state  of  the  account  a  bt-tween 
Lim  and  tlie  maker  showed  a  balance  in  favour  of  the  defendant,  and  notice 
to  the  plaintiff  of  these  facts  was  alleged.  The  note  was  indorsed  to  the 
plaintiff  two  years  and  eleven  months  after  date.  NeH  that  although  the 
evidence  failed  to  make  out  notice  to  the  plaintiff,  the  note  when  en- 
dorsed was  an  overdue  note,  and  that  the  plaintiff  tiook  it  subject  to  the 
then  state  of  the  accounts  between  the  payee  and  the  defendant. 

(«}  Freaent ;— Innes  and  Keman,  J  J. 
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1873.       npHIS  was  an  Appeal  firom  ihe  decree  of  the  HonoiabfoMrr 
'  A.^Iio!  IL  Justice  Hollowaj,  made  in  Suit  No.  644  of  1872. 

— ^ —  The  relief  sought  in  the  plaint  was  payment  by  the 

defendant  to  the  plaintiff  of  the  sum  of  Rupees  six  thousand 
one  hundred  and  ninety -six,  and  Annas  eight,  being  the 
amount  of  principal  and  balance  of  interest  due  (as  per 
underwritten  particulars  by  the  defendant  to  the  plaintiff) 
upon  and  in  respect  of  a  Promissory  Note  in  the  Tamil 
language  and  character  made  and  executed  by  the  defend- 
ant (at  Madras)  in  f&ror  of  one  Seevaram  Mahomed  Grani 
Saib  for  Rupees  4,500,  bearing  date  the  tenth  day  of  Septem- 
ber 1869  (and  payable  on  demand),  which  said  Promissory 
Note  was  endorsed  over  by  the  said  Seevaram  Mahomed 
6ani  Saib  to  the  plaintiff  for  valuable  consideration. 

The  plaintiff  claimed  further  interest  on  the  said  princi- 
pal sum  of  Rupees  four  thousand  and  five  hundred  from  the 
twelfth  day  of  August  1872  up  to  the  date  of  payment  at 
eighteen  per  cent,  per  annum. 

The  subject  of  the  claim  was  as  follows  : — 

On  the  tenth  day  of  September  1869  the  defendant 
borrowed  and  received  from  the  said  Seevaram  Mahomed  Crani 
Saib  the  sum  of  Rupees  4,500  and  executed  a  Promissory 
Note  sued  on. 

The  defendant  agreed  to  pay  interest  on  the  said  sum 
of  Rupees  4,500  at  the  rate  of  eighteen  per  cent,  per  annum, 
and  did  in  fact  pay  interest  at  such  rate  to  the  said  Seetaiam 
Mahomed  Qani  Saib  for  the  space  of  ten  months. 

Particuiarg  of  PlainUff'a  claim. 

10th  Sept  1869,  to  amount  of  defendant's 

Promissory  Note  of  this  date...    4,500    0   0 

12th  August  1872,  to  interest  thereon  to  this 

day  at  18  per  cent,  per  annum.    2,371    8    0 

Rupees...    6,871    8  0 

Do.  to  amount  of  interest  paid 
by  defendant  to  Seeveram  Ma- 
homed Qani  Saib      675    0    0 


Balance  due,  Rupees...  6,196    8    0 


COXMUNDUN  MOHIDIVN   SAIB  V.  ORES^'xSERAH  8AIB.  278 

The  defendant^  Commundun  Mohideen  Saib,  filed  the   ^Jj^'i^^ 
following  written  statement.     "  The  defendant  states  that  "TTNoTir 
the  Promissory  Note  sued  on  was  made  by  him  in  favor  of  .  ^^^*  ' — 
the  said  Mahomed  Gani  Saib^  with  whom  the  defendant  had 
dealings. 

In  the  year  Sookala^  the  said  Mahomed  Grani  Saib  and 
the  defendant  agreed  to  deal  with  each  other  in  skins  and 
hides^  and  it  was  arranged  and  agreed  between  them  that 
the  defendant  should  supply  the  said  Mahomed  Gani  Saib 
with  skins  and  hides  from  time  to  time^  and  as^  and  when^  he 
the  said  Mahomed  Gani  Saib  might  require  l^e  same ;  and 
that  the  said  Mahomed  Grani  Saib  should  pay  to  the  defend- 
ant the  sum  of  Rupees  4,500  to  be  held  by  him  in  deposit  as 
security  for  repayment  to  himself  of  such  monies  as  might 
at  any  time  remain  due  to  him  on  account  for  value  of  such 
skins  and  hides  as  he  should  from  time  to  time  supply  to 

the  said  Mahomed  Gani  Saib  and  interest  thereon  in  case 
the  said  Mahomed  Gkmi  Saib  should  fail  to  pay  for  same 
otherwise. 

On  the  twenty-seventh  day  of  Avani  of  the  said  year 
Sookala,  corresponding  with  the  tenth  day  of  September 
1869^  the  said  Mahomed  Gkuai  Saib  did^  in  pursuance  of  the 
terms  of  such  arrangement^  pay  to  the  defendant  the  said 
sum  of  Rupees  4,500  to  be  held  by  him  in  deposit  as  security 
as  aforesaid,  and  as  an  acknowledgment  of  the  rec^pt  of 
BU€h  deposit,  the  defendant  made  the  Promissory  Note  sued 
on  in  favour  of  the  said  Mahomed  Gani  Saib. 

After  the  making  of  such  Promissory  Note,  the  defend- 
ant had  large  dealings  and  transactions  with  the  said  Maho- 
med Qsm  Saib  under  terms  of  the  said  arrangement, 
which  dealings  and  transactions  continued  down  to  and  until 
the  month  of  December  1870,  when  the  accounts  in  respect 
of  such  dealings  were  settled  by  and  between  the  said 
Mahomed  Gani  Saib  and  the  defendant,  whereupon,  after 
giving  the  said  Mahomed  Gani  Saib  credit  for  the  amount 
of  the  said  Promissory  Note  and  interest  thereon  up  to  date 
of  such  settlement,  a  balance  of  Rupees  one  thousand,  nine 
hundred  and  sixty«eight,  annas  two  and  pice  six,  was  found  to 

37 
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1873.       i^  dne  by  ihe  said  Mahomed  Gani  Saib  to  tiie  defendant  up 

August  15.  '' 

A,  No.  11  to  the  fourth  December  1870. 

'—  At  such  settlement  of  accounts  between  the  defendant 

and  the  said  Mahomed  Gani  Saib^  the  plaintiff  was  present, 
and  the  defendant  in  the  presence  of  the  plaintiff  and  others 
then  there  present  asked  the  said  Mahomed  Gani  Sttb  to 
return  to  him  his  said  notOj  (being  the  note  sued  cm)  where- 
upon the  said  Mahomed  Gani  Saib  in  the  pres«noe  of  the 
plaintiff  stated  that  such  note  was  at  Yaniembady ;  and  that 
he  the  said  Mahomed  Gani  Saib  would  return  same  to  him 
in  a  few  days  on  his  return  from  Yaniembady,  it  being  then 
his  intention  to  go  to  Yaniembady. 

The  defendant  submits  that  the  plaintiff  is  not  entitled 
to  recover  from  him  the  amount  of  the  said  note  or  any 
part  thereof  for  the  reasons  above  set  forth  : — 

''  On  the  fifteenth  day  of  August  1872,  the  defendant^ 
through  his  attorneys^  called  upon  the  said  Mahomed  Gani 
Saib  for  payment  of  the  sum  of  Rupees  two  thousand^  three 
hundred  and  sixty-nine^  annas  ten  and  pice  fivOi  being 
amount  of  principal  and  interest  due  up  to  date  on  foot  of 
such  settlement  of  account  and  for  the  delivery  up  to  the 
defendant  of  the  Promissory  Kote  sued  on^  but  the  said 
Mahomed  Gani  Saib  has  taken  no  notice  of  such  demand. 

The  sum  of  Rupees  twa  thousandj  four  hoodredand 
thirty-eight,  annas  eight  and  pice  eight  is  due  1^  ihe  said 
Mahomed  Gani  Saib  to  the  defendant  for  pxiiicipal  and 
interest  due  by  him  to  the  defendant  up  to.  date,  on  foot  of 
the  said  settlement  of  account  of  the  fourth  December  1870  " 

The  following  issue  was  settied — ^whether  the  note  was 
taken  in  circumstances  which  discharged  the  defendant  from 
liabilify  to  pay  to  plaintiff? 

At  the  final  heariag,  judgment  was  given  for  the  plaint- 
ill  with  costs. 

The  defendant  appealed  upon  thQ  following  ground :-« 

That  the  said  decree  is  against  the  weight  of  evidence 
SdmwicIi  a»  the  learned  Judge  onght  to  have  held  that  the 
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stttDces  which  disoharged  the  defendant  from  liability  to  pay  ^TTJ^o.  ll 
the  plainlaff:  ^    ^>^^^^^' 

Johnstone  for  the  appellant,  the  defendant. 

Miller  for  the  respondent^  the  plaintiff. 

The  Court  delivered  the  following  judgments  : — 

Innb8^  J. — The  case  in  the  Court  below  turned 
on  the  question  whether  the  note  waft  taken  by  the 
plaintiff  in  cirevmstances  which  discharged  the  d^ 
fendant  from  liability  to  pay  the  plaintiff ;  and  it  appears 
that  tiie  cireumstanoes  insisted  on  by  defendant  were 
that  plaintiff  had  f afi  notice  of  the  payee  having  been 
diseharged.  The  note  was  given  by  defendant  to  Gani  for 
4>500  Bupees  advanced.  Gani's  accounts  are  not  before  the 
Court,  nor  are  the  accounts  of  defendant  substantially  im* 
peached,  and  they  mnst  be  taken,  as  between  plaintiff  and  de- 
feudant^  to  show  aeeuratdiy  the  state  of  theaccoonta between 
Gani  and  defendant.  These  accounts  show  that  there  were 
mutual  deali?^  between  the  parties^  subsequent  to  the 
making  of  the  nete^  which  in  the  end  turned  the  account  in 
tavor  of  deteodeait*  Defendant  says  there  was  a  settlement 
of  aeeoost  at  the  ckNse  of  the  dealings,  at  which  plaintiff  waa 
present  That  It  waa  found  that  Gani  was  indebted  to  de^ 
f^daat,  and  that  the  n^ote  ought  to  be  delivered  upi  That 
Gani  promised  to  deliver  it  up,  but  deferred  dding  so,,  and  at 
length  oftdorsed  to  {dboBtiS. 

The  learned  Judge  before  whom  the  ease  was  tried  wai 
not  satisfied  that  the  plaintiff  had  notice,  and  it  would  appear 
from  Counsel's  note  that  he  expressed  himself  as  regarding 
the  evidence  to  the  alleged  settlement  with  suspicion. 

If  I  were  able  to  hold  that  there  had  been  a  settlement 
and  discharge^  I  should  hold  on  the  authority  of  Bartrum  v. 
Caddy,  9  Ad.  &  E.  275,  that  this  was  a  good  defence  as  against 
an  indorsee,  though  for  value  aad  without  notiee*  Thlsre  is^ 
no  written  record  of  the  settlement,  and  I  am  not  satisfied 
from  the  evidence  that  any  settlement  took  place.  It  apr 
pears  very  impiobaUe  that  a  person  should  have  taken  the^ 
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^^'?'ie     ^^*®  ^^^  ^^^  ^^^y  ^"^  ^**^  notice  that  it  was  discharged  (as 
TTavIT  t©Baustliave  had  if  the  statementvof  the  defendant's  witnesses 
--'^•^^^^^'     as  to  the  settlement  are  true),  but  who  besides  had  leceiyed 
this  notice  of  the  discharge  of  the  note  before  so  many 
people  (one  of  whom  was  defendant)  that  he  could  have  no 
chance  of  suppressing  the  fact.    Defendant  and  Gani  are 
represented  by  the  evidence  as  having  looked  over  defend- 
ant's accounts  and  agreed  upon  the  result  as  showing  a 
balance  against  Gbni.    A  final  settlement  of  accounts  wonid 
hardly  be  undertaken  in  so  casual  haphazard  a  way.     One 
would  expect  that  Gkni  would  at  the  settlement  have  pro- 
duced his  accounts^  or  a  memo,  of  them,  and  compared  them 
with  those  of  defendant.    The  accounts  would  ordinarilj  be 
sigpied  with  a  memo,  of  the  settlement  and  its  result,  and  it 
is  especially  unlikely  that,  with  the  note  still  in  Gani's  hands, 
and  in  form  negotiable,  defendant  would  have  been  satisfied 
with  the  mere  verbal  admission  of  Gani  that  there  was 
nothing  due  upon  it.    Yet  no  memo,  was  taken  from  Gani 
of  the  state  of  the  account,  nor  was  he  required  to  give  an 
acknowledgment  of  the  dischai^e  of  the  note.    The  casnal 
presence  of  witnesses    living  at  Guriattam,  a  considerable 
distance  from  Madras  is,  to  say  the  least,  suspicious,  while 
the  &ct  that  no  persons  of  the  neighbourhood  should  be 
called  in  to  witness  the  settlement  is  certainly  not  in  favor 
of  the  truth  of  the  evidence.     Then  the  conduct  of  defend- 
ant in  taking  no  active  steps  to  recover  the  note  from  Gani, 
with  whom  it  appears  from  defendant's  evidence  that  he  was 
at  that  very  time  eng^ed  in  litigation,  is  very  much  against 
the  truth  of  the  statement  and  evidence  to  the  e£Eect  that 
Gani  promised  to  return  the  note  at  once.     I  therefore  dis- 
believe the  evidence  to  the  settlement.     The  other  drcnm- 
stances  are  not  sufficient  of  themselves  to  warrant  the  infer- 
ence of  fact  that  the  note  was  discharged  and  that  plamtiff 
had  notice  of  the  discharge. 

There  is  however  the  further  contention  that  the  note 
was  overdue.  The  indorsee  of  an  overdue  note  takes  it 
subject  to  all  the  equities  with  which  it  may  be  incumbered. 
But  not  to  claims  arising  out  of  collateral  matters,  as  a  set 
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off.  A  bill  or  note  payable  on  a  specified  date,  or  after  a  ^^^\f^ 
fipecified  time,  is  mature  when  the  date  or  time  arriveit,  and  ^.  yo.  ii 
if  subsequently  endorsed  is  endorsed  overdue.  But  this  is  .  ^^  ^^?* — 
a  note  payable  on  demand,  and  the  question  is  when  such 
notes  are  to  be  treated  as  overdue.  Such  an  instrument  has 
two  purposes  of  existence,  one  to  secure  the  reimbursement 
of  the  payee  by  the  maker,  the  other  the  negotiation  of  it 
by  the  payee.  One  or  other  of  these  purposes  is  intended 
ordinarily  to  be  fulfilled  without  unreasonable  delay.  But 
what  is  to  be  considered  unreasonable  delay  must  neces- 
sarily vary  with  the  varying  local  circumstances  in  which 
notes  on  demand  are  ordinarily  given.  Accordingly  thd 
cases  in  England  and  America  show  a  great  variation  in 
the  decisions  as  to  unreasonable  delay.  In  some  cases  there 
has  been  evidence  of  demand  for  pajinent  having  been  made, 
and  this  has  been  held  in  England  to  be  an  indication  of 
the  lapse  of  a  reasonable  time,  and  the  note  subsequently 
negotiated  has  been  regarded  as  overdue. 

In  Brooks  v-  Mitchell  and  Bcvrough  v.  White  it  was 
noticed  that  there  was  no  evidence  of  demand  for  payment, 
and  that  thqjT  could  not,  therefore,  be  put  upon  the  footing  of 
those  cases  in  which  evidence  of  a  demand  had  been  held 
sufficient  to  warrant  the  Court  in  treating  the  note  as  over- 
dua  From  these  and  other  cases  the  rule  has  in  England 
been  deduced  that  before  a  note  on  demand  can  be  treated 
as  overdue  in  the  hands  of  an  endorsee  there  must  be 
some  evidence  of  a  demand. 

Now  it  is  the  defendant's  case,  and  his  accounts  support 
his  assertions,  that  the  account  had  turned  in  his  favour. 
This  being  so,  I  find  it  difficult  to  believe  Grani's  statement 
that  he  made  a  demand  for  what  both  parties  must  well 
have  known  was  not  due.  I  cannot,  therefore,  in  support  of 
the  view  that  the  note  was  overduOi  make  use  of  the  evi* 
dence  to  a  demand  having  been  made.  If  I  were  at  liberty 
to  follow  the  American  cases,  I  should  hold  that  the  lengt 
of  time,  2  years  and  11  months,  during  which  the  note  was 
in  Grani's  hands  without  negotiation  was  sufficient,  without 
any  evidence  of  demand  for  payment,  to  show  that  the  note 
was  overdue. 


178  iiAi>ftA8  moH  comn  stPMTs. 

1^^*  .  But  it  appears  to  me  that  endenoe  of  a  pntjal  dis^ 

"a.  No.  11 "  <5l**rg^  **  stronger  eridence  of  a  note's  being  orerdae  thaa 
Q^  ^^^^'  -  demand  of  payment  can  be,  and  tins  there  is  no  doobt  we 
hare  in  this  case.  For  the  endenoe  sho^s  that  as  goods 
were  supplied,  tiie  vahie  of  sueb  goods  was  to  be  taken  in 
discharge  pro  tanio  of  the  advance  represented  by  tiiO'note^ 
and  that  goods  were  accordingly  supplied. 

I. think,  therefore,  that  the  xK>te  ought  to  be  treated  aa 
haying  been  OTerdue  at  the  date  of  endorsement,  and  thes 
the  extent  of  the  obligatioD  on  the  XK>te,  as  between  Gani  and 
defendant,  would  depend  on  the  value  of  goods  short  sup- 
plied by  defendant  within  the  amount  due  on  the  advance. 
If,  therefore^  as  defendant  asserts  and  his  account  shows,  th» 
account  had  turned  against  Grani  and  the  note  was  an  ac- 
knowledgment of  an  amount  which  was  in  fact  no  longer 
due,  it  would  be  a  fraud  in  Qaxii  to  negotiate  the  note,  and  the 
indorsee  taking  it  overdue  stands  in  the  placo  of  Gani  a^ 
regards  the  right  of  defendant  to  restrict  the  obligation  on 
the  note  to  the  amount  due,  if  any,  on  thd  account.  I  would 
therefore  reverse  the  decree  and  direct  the  taking  of  the  ac- 
count. 

Kebkan,  J. — My  view  of  this  a{^eal  is  that  it  should  be 
allowed,  and,  if  the  plaintiff  so  desires,  an  account  should 
be  taken  between  the  defendant  and  M.  Ghmi  Saib  of  their 
dealings,  and  that  the  bill  should  only  be  a  security  in  plain- 
tifPs  hand  for  any  debt  due  by  the  defendant  to  Gani  Saib. 

The  bill  I  look  upon  as  being  received  by  the  pkintiff 
after  it  was  overdue,  and  therefore  it  is  in  plaintiff's  hands 
subject  to  the  equities  between  defendant  and  Gani  Saib, 
that  is  to  the  result  of  the  accounts. 

The  following  facts  appear  to  me  to  be  estabKshed 
beyond  doubt.  That  Gani  wished  to  purchase  goods  from 
defendant  and  the  latter  required  an  advance  befwe  be 
would  supply,  and  it  was  agreed  that  defendant  should  pay 
interest  on  the  advance  which,  however,  was  to  be  put  to 
the  credit  of  the  goods  whan  sold.  Then  it  was  agreed  that 
the  note  now  sued  on  was  to  be  given    to  represent  that 
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idmnoe,  and  accordingly  t^  advance  was  made  to  defend-    .  ^^15 
ant  on  lihe  lOtk  day  of  September  1869,  and  a  note  given  pay-    a.  No,  u 
«ble  on  demand,  and  dated  that  day.    Tke  learned  Jndge  .SQ!!!: — 
below  appears  to  have  believed  that  the  note  was  so  giv^i 
to  represent  the  advance,  and  that  the  advance  waa  to  ba 
pat  to  credit  of  the  goods. 

If  Gani  Saib's  evidence^  as  printed,  means,  at  line  266 
''^  gave  note  for  advance  on  account  of  goods  and  it  is  entered 
in  accounts^'  and  again  at  line  277  '*  the  4,500  is  entered 
in  Moideen's  accounts.  I  saw  that  entry,  never  saw  other 
entries,''  then  the  agreemi^it  is  dear,  as  the  defendant  and 
Gani  both  agree  on  that  point.  But  if  Gani'a  evidence 
does  net  contain  an  admission  of  the  agreement,  see  the  con- 
currence of  undoubted  &cts  going  to  establish  it. 

L  The  dealings  commenced  in  September  1869.  (Not 
the  supply  of  goods  however,) 

2«    The  advance  and  note  are  of  that  date. 

S.  Interest  was  paid  in  cash  on  the  note  until  the  sup^ 
ply  cKf  goods  by  defendant  was  begun,  but  no  interest  was 
paid  after  the  first  supply. 

4,  Defendant's  aceountB  are  filed  with  his  statemmt, 
end  in  these  accounts,  the  4,600  is  credited  to  Gani  at  the 
date  dt  the  adyaooes^  also  tilie  interest  to  the  date  of  the  Is^ 
supply  of  goods  and  the  goods  supplied  are  entered  appar- 
ently in  correct  order. 

These  books  are  not  impi^whed  in  any  way — and  though 
Gam  said  he  kept  book^,  in  which  the  note  is  entered,  and 
thongh  Gani  disputes  defendant's  accounts,  yet  Gani's  books 
are  not  produced. 

Plaintiff  was  quite  aware  from  the  defence  filed  that  one    • 
main  question  in  lie  case  made  by  tt»  defendant  was,  that 
the  note  was  by  the  agreement  of  Gani  aaid  defendant  to  be 
taken  into  the  account  ef  the-  goeds^  and  yet  the  books  of 
Gani,  so  important,  are  not  produced. 

I  am,  therafosre,  qmte  saiasfied  that  by  the  agreement 
Vr^furom  Hiuii  And  the  defendant,  the  note  Md  &«  ecmidGm* 
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^®^*  ,K  *^^^  ^^^  ^*  ^wo  *o  t®  taken  into  the  acoonnts  of  goods,  and 
^TlVoTu^  that  the  agreement  was  that  if,  on  the  taking  of  the  accoants, 
p/1873.     and  crediting  the  4,500,  nothing  should  be  due  to  Qani,  or  a 

less  sum  than  the  amonnt  of  it,  the  liability  on  the  bill  was 

to  be  governed  by  the  result. 

This  was  an  equity  attaching  to  the  bill  itself,  as  be« 
tween  the  original  parties,  and  not  a  collateral  matter  such  as 
a  set-off,  and  any  endorsee  of  this  note  taking  it,  when  over- 
due, took  it  subject  to  the  equities  even  though  he  gave  full 
value  for  it. 

CuHinridge  v.  Farquhwreimi  1  Stark.  259. 

Sturtovwnt  v.  Ford,  4  Man*  &  6. 101. 

Holmes  v.  Kidd^  3  H.  &  N.  Exr.  Cham.  891. 

Burrough  v.  Moss,  1 0  B.  &  C.  558« 

The  question  then  is — was  this  note  overdue  when 
plaintiff  took  it.  It  is  a  note  payable  on  demand  without 
any  mention  of  interest,  and  is  capable  of  being  sued  on,  at 
once,  without  demand  made^  and  the  Statute  of  LimitatioD 
runs  from  its  date. 

Norton  v.  EUam,  2  M,  and  W.  461. 

No  doubt  this  note  was  intended  as  a  continuing  secn- 
rity  by  the  parties  (though  not  so  expressed  on  the  face  of  it) 
&nd  so  comes  within  the  principle  that  such  a  note  is  not  to 
be  considered  overdue  until  payment  has  been  demanded. 

Borough  v.  White,  4  B.  &  C.  827. 

Broolcs  V.  Mitchdl,  9  M.  &  W.  15. 

In  Barough  v.  White,  an  endorser  sued  on  the  note,  iu> 
demand  was  proved  before  endorsement,  and  it  was  heM 
therefore  that  the  note  could  not  be  treated  as  overdue. 

In  Brooks  v.  Mitchdl  likewise  a  note  on  demand  was 
endorsed  and  in  the  hands  of  the  endorserj  but  no  evidence 
was  given  of  demand  before  endorsement^  and  it  was  held 
therefore  not  to  have  been  overdae,  when  the  endorsee 
took  it 

In  Croffs  V.  2)an9.-«-There  was  no  proof  of  demaai 
before  endoraement. 
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I  take  it  therefore  that  a  demand  ci  paymont  of  a  note     ,  1873. 
payable  on  demand  and  non-payment  make  sucli  note  tlier^  a!^.  ll 
after  overdae.    It  has  not  been  held  in  any  case  cited|  or     o/ 1^79. 
that  I  am  aware  of  that  notice  of  auoh  demand  must  have 
been  communicated  to  the  endorsee  before  or  at  the  tim^ 
of  endorse^ient  in  order  to  place  him  in  the  position  of 
taJpng  or  holding  it  overdue. 

In  Brockman  v.  Caddy,  4  A  &  E.  275  (1838)  Lord  Den- 
man  saidj  that  "  it  uswiUy  appeared  on  the  &ce  of  the  note 
that  it  was  overdue/'  and  Patteson^  J.  put  the  question 
'^  Suxely  the  plaintifiTmuBt  be  fixed  with  the  knowledge  that  iSie 
note  had  been  presented  so  as  to  be  overdue  V* 

But  there  was  no  discussion  on  the  point  in  that  case^ 
and  the  dictum  or  query  by  Patteson^  J.  was  but  ohiier  dictum 
which  has  never  been  adopted  or  followed^  and  a  marked 
difference  is  to  be  observed  in  the  language  used  by  Lord 
Penman  and  Pattesouj  J. 

Then^  assuming  that  my  view  of  the  law  on  this  point 
is  right,  the  farther  question  is  whether  the  note  was  over- 
due before  the  endorsement  to  the  plaintiff.  On  this  point 
Gani  states  that  he  asked  Mohideen  for  the  money  of texi- 
This  is  clear  evidence  of  a  demand  of  the  note — and  again 
Qead  says  he  endorsed  the  note  over  as  be  wanted  money. 
Is  not  the  inference  from  this  statement  clear  that  he  had 
demanded  the  amoimt,  and  that  as  defendant  did  not  pay  it 
Qani  transferred  it,  and  if  this  is  to  be  believed  the  note 
was  clearly  overdue  whenplaintifE  took  it.  I  have  no  doubt 
upon  the  evidence,  that  the  note  was  on  the  evidence  of  the 
plaintjfp  overdue  ^,t  the  date  of  the  endorsement.  Upon 
this  view  I  would  allow  the  appeal  and  modify  the  decree  00 
above  stated. 

But  the  defendant  alleged  that  plaintifiT  had  actual 

no  tice  1±at  Gaol  and  defendant  had  dealings  together,  and 

that  the  note  and  the  amount  of  it  had  'been  brought  into 

the  aocoTmts  between  them  and  that  plaintiff  was  present  at 

a  aetUement  of  accounts  between  them,  in  which  a  balance 

of  about  2/)QD  was  found  due  to  defendant  by  Gani  who 

then  and  tibere  promised  in  plaintiff's  presence  to  give  op 

38 
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1878.       the  note  to  defendant.    If  I  liad  heard  the  case  oriemaUy 

Avgt$it  16.  . 

A.  No.  IL   I  should  probably  have,  npon  the  evidence  as  it  appean 
qf  1873.     reported,  fonnd    for   the  defendant     For  although   the 
plaintiff  and  Gani  deny  the  aetUement,  and  though   no 
settlement  has  been  signed  by  (3ani,  yet  the  acconnts  of  the 
defendant,  which  appear  correctly  kept,  are  produced  and 
support  the  allegation  that  the  balance  was  dne  to  the  de- 
fendant of  Bs.  2,000  odd  at  the  date  when  the  dealings  ended ; 
and  no  accounts  of  Gani  of  the  dealings  with  defendant  are 
produced,  though  he  says  he  has  them  and  that  the  amount 
of  the  note  is  not  brought  into  them  and  though  the  balance 
in  them  is  against  defendant,  and  plaintiff  was  aware  of  the 
importance  of  producing  them.    Moreover,  a  settlement  of 
accounts  at  which  plaintiff  was  present,  though  not  stated 
to  have  taken  an  active  part  in  it,  and  though   Gbni^s 
books  or  accounts  were  not  produced,  is  proved  by  four 
different  persons,  apparently  independent  of  plaintiff.    These 
persons  did  not,  as  fer  as  I  can  seOi  give  their  evidence  with 
such  a  degree  of  particularity  as  to  dates  or  sums  as  to  give 
the  idea  that  the  evidence  was  concocted.    Then  Keshava 
Fillay  (in  defendant's  employ  no  doubt)  proved  defendant's 
accounts,  shewing  an  exact  balance  due  to  defendant,  and 
these  accounts  were  brought  into  Court  on  the  4th  November 
1872  and  do  not  bear  any  appearance  of  &brication.    Agaant 
Oani  says  a  balance  was  due  to  him,  and  he  did  not  sue  for 
two  years,  though  he  wanted  money.     However,  I  am  not 
prepared  to  say  that  the  learned  Judge  is  wrong  in  the  con- 
clusion he  came  to,  viz.,  that  there  was  not  any  settlement 
of  accoimts,  and  that  plaintiff  had  not  any  actual  notice 
before  he  became  endorsee  that  the  amount  of  the  note  was 
brought  into  the  account  and  a  balance  found  due  to  de- 
fendant, and  that  plaintiff  had  promised  to  return  the  note  to 
the  defendant. 

There  still  remains  the  question  whether  plaintiff  is  a 
mere  name-lender  suing  for  the  benefit  of  Gani.  On  this 
qnestion  I  entertain  an  extremely  strong  opinion  in  the  affir- 
mative. The  evidence  tends,  I  think,  to  lead  irresistibly  to 
that  conchision.  It  appears  that  the  note  should  be  baned 
by  the  Statute  of  Limitations,  on  the  11th  September  1872, 
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and  that  plaintifE  became  endorsee  thereof  in  August  1872       1878. 
upon  a  contract  between  him  and  Gam,Jwhereby  the  latter  ^  ^jy^  n,' 
sold  the  bUl,  and  as  he  says  in  his  evidence^  "  I  remained  in-     qflSld. 
different  as  I  sold  the  note,''  [that  is  the  pIainti£E  agreed  not 
to  look  to  Gtani  for  payment, — and  plaintiff  taking  the  res- 
ponsibility of  defendant  alone  gives  for  the  note  not  only 

the  full  principal  amount  of  the  note  but  also  all  arrears  of 

interest  at  15  per  cent  for  2^  years  or  so^  less  450  Bs.    This 

appears  to  me  simply  incredible.    It  does  no^  appear  that 

plaintiff  had  any  special  knowledge  of  the  circumstances  or 

8olyency  of  defendant.    On  the  contrary  the  note  was  2^ 

years  and  upwards  unpaid^  wiffi  interest  at  15  per  cent.    Yet 

plaintiff  does  not  take  the  responsibiliiy  of  the  endorserj 

Gani  I    Plaintiff  says  that  defendant  told  him  two  months^ 

before  that  he  gave  the  note  and  would  pay  in  10  months 

and  there  was  some  conversation  about  getting  1^000  Bs. 

taken  off  the  note.    I  doubt  this^  but  even  so/^it  is  dear 

notice  to  plaintiff  that  defendant  was  pressed^  and  I  cannot 

believe  that  plaintiff  ever  gave  the  money  for  the  note  bona 
fde,    I  believe  he  is  a  mere  name  lender^  and  in  this  view  I 

would  also  modify  the  decree  as  above* 

Appeal  allowed. 

Referred  Case  No.  58  of  1873. 

YsHCATACHXLLA.  MuDALi  against  T«  Sashaqhisby  Bait* 

The  Limitation  Act  (IX  of  1871)  does  not  give  anew  period  of 
limitation  to  a  suit  on  a  bond  which  was  barred  by  the  old  Limitation 
Act  (XIV  of  1869)  before  the  new  Limitation  Act  came  into  force. 

THIS  was  a  Case  Beferred  for  the  opinion  of  the  High        1974. 
Court  by  A.  Nar&yana  Iyengar^  the  District  Mnnsif  of  ^^'T^  h 

Chittoor,  in  Suit  No.  477  of  1878*.  '  g/^  1S73> 

I 
No  Connsel  were  instnicted. 

The  Court  deliyered  the  following 

JunoiCBNT :— -The  Limitation jiQt  (JX  of  1871)  does  not 
(^ve  a  new  period  of  limitation  to  a  suit  on  a  bond  which 
was  barred  by  the  old  Limitation  Act  (XIV  of  1859}  before 
the  new  Limitation  Act  came  into  force.  ! 

(a)   FKiont :— Morgan,  C.  J.  and  HoUoiv^y^  J. 
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9bfptllat  Smis^ixtim.  (a) 

Matrimonial  Oa$e  No.  3  o/1873. 

Deyasaoa  YAM  PiTCHAiUTHOO Petitioner. 

KAiTAaAX .'     ...    Respondent. 

Thuluckaham.  •••    • Co-reepondeni. 

Suit  for  a  dirorce  on  the  ground  of  adnltery.  The  marriage  took  pliee 
in  1860,  tbe  adultery  oommenoed  ilmost  simultaoeoiulj  with  the  mar- 
riage. The  relief  was  sought  in  1873.  Beld,  that  as  until  1809  there 
was  no  means  of  obtaining  relief  the  question  was  whether  the  delay  since 
that  time  had  been  sufficiently  accoonted  for.  Petitioner's  excuse  was 
that  he  belicYed  that  after  seren  years  he  could  contract  a  second  mar- 
riage, ffeld  :  also  that  the  delay  ought  not  to  be  oonatrued  into  an 
iasensibility  to  the  injaiy  sustained,  as  the  other  circumstaneea  of  the 
case  rebutted  the  existence  of  iodifferenoe  approaching  to  connivance. 

1874.       pASfi  Beferred  under  Section  17  Act  IT  of  1869  by  R. 
Mcu^C^No"         Davidson,   the  District  Judge  of  Trichinopoly,  for  con- 
8. of  1873.     jjrmation  of  the  decree  in  Original   Suit  No.  88   ofl872» 
declaring  the  marriage  of  the  Petitioner  with  the  respon- 
dent to  be  dissolyed  subject  to  confirmation  by  thia  Court. 
No  Counsel  were  instructed* 

This  case  coming  on  for  hearing,  the  Court  deliYered 
the  following  judgment : — 

HoLLOWAT,  J.  : — The  adultery  commenced  almost  simul- 
taneously with  the  marriage  and  has  accompanied  it  through* 
out  its  course.  The  marriage  took  place  in  1860  and  in  1872 
the  relief  is  sought. 

The  &cts  are  clear  enough,  and,  if  iho  remedy  had  existed 
in  1860,  the  delay  itself  ought  probably  to  prevent  the 
divorce  being  granted.  Until  1869,  however,  there  was  no 
means  of  obtaining  such  relief,  and  the  question  is  whether 
the  delay  since  that  time  has  been  sufficiently  accounted 
for.  Petitioner's  excuse  is  that  he  believed  that  after  seven 
years  he  could  contract  a  second  marrii^a  After  much 
fluctuation  of  opinion,  I  think  that  the  delay  in  this  case  ought 
not  to  be  construed  into  an  insensibility  to  the  injury  sustained. 

The  other  circumstances  of  the  case  rebut  the  exis- 
tence of  indifference  approaching  to  connivance  (BMeto  y. 
iSeUew  and  Tolleniadte,  I  8w.  and  Tr.  5S3.)  I  woidd  there- 
fore  affirm  the  decree.    ' 

Ixmss,  J. — ^I  agree  and  would  affirm  the  decree. 

EnmiBSLET,  J.-^I  concur, 
(a)   Fraaeat:— fioUowa^iIaBei and KMonl^, J.J.J: 


PABAM  SHOOK  D088  V.   BA8H1ID  OOD  DOWUH  BAHADOOB.  286 

Original  Slppellate  3nxUaiction.  (a) 

Appeal  ifo.  26  of  1878. 
Pabam  Shook  Doss ^...AppelUmU 

A  Hahomedttti  debtor  waft  arreetdd  witMft  iie'origiiiftl  juriidintion  of 
the  High  Court  on  a  Sunday.  Upon"application  made,  Imnbb,  J.  directed  hia 
diaeharge  on  the  ground  that  the  arrest,  haviug  been  made  upon  a  Sunday, 
wa»  illegal.  UpoQ  Appeal,  HtU^  by  Hoixowat,  J.  that^  the^  proviaiona 
of  the  lord's  Day  Act  (XXIX  Car.  2,  c.  7)  do  not  apply  in  this  country, 
l^at  ^ven  if  the  substantive  proinsions  of  the  Statute  were  appUeable,  i€ 
did  not  follow  that  Section  B  would  be.  That  if  the  Statute  dealt  with 
substantive  law  it  would  be  applicable  to  all  the  Queen'a  subjects  or 
none,  and  that  there  were  ample  reasons  for  toying  it  was  impossible  to 

*      of  in 


apply  it  to 
Lord'a  Da^ 


all.    By  KiBllAH,  h  th«t>  aa  between  natives  of  India,  tke 
Day  Act  doea  not  apply. 


rpBIS  was  an  Appeal  against  the  order  of  the  Honorable  Mr.    ,  15 

-"-     Justice  Innes^  dated  12th  May  1873^  directing  the  dis-  A,  No,  26 

charge  of  a  Mahomedan  debtor  from  arrest  on  the  ground  — — 

that  the  arrest^  having  been  iliade  on  a  Banday,  was  illegal. 

Johnstone,  for  the  appellant^  the  plaintiff. 

Milier,  for  the  respondents,  the  defendants. 
The  Court  deMvered  the  following  judgments  :-^ 

HoLLOWAT^  J. — The  question  is  whetiEier  a  Mahomedan 
debtor  is  entitled  to  his  discharge  on  account  of  the  illegality 
of  ai^st  upon  a  Sunday. 

The  question  depends  upon  the  applicability  or  other- 
wise of  the  Lord's  Day  Act  (XXIX  Car.  2,  c.  7)  within  the 
original  jurisdiction. 

As  that  Statute  was  in  force  at  the  period  of  the  settle- 
ment its  application  is  possible,  and  the  question  must  be 
determined  by  subjecting  its  matter  to  the  principle  which 
governs. 

That  princfirple  is  that  such  of  llie  laws  apply  as  passed 
before  the  settlement  of  a  colony  and  are  applicable  to  its 

tifndiHffn,  and  l^rhole  classes  of  Statutes  have  always 
been  excluded  by  the  exception  (Sir  W.  Qraint  in  Ait.  O^h  V. 
Stewarij  2  Mer.  143 ;  Dims  ▼.  Fainter,  Freeman  175 :  Dwarris 
on  Ststotee,  527). 

(a)  Fteaent :— Hollowayi  aUft  Kmnuh  J.'* 
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1874.  The  appUcability  is  to  be  determined  bj  the  Court  of 

^A^^^2A  ^^  settlement  subject  to  the  appeal  in  such  case  provided. 
of  1878.  The  £act  that  a  great  majority  of  the  Qaeen's  subjects  would 
be  amenable  to  the  pesal  provisions  of  the  Act  on  eveiy 
Monday  morning  for  not  attending  Church  under  3  Jas. 
I.  C./4,  for  selling  goods^  working  at  their  ordinary  callings, 
employing  boats  or  barges,  will  probably  satisfy  most  minds 
that  such  a  Statute  is  manifestly  inapplicable. 

If,  however,  the  substantive  provisions  of  this  Statate 
were  applicable  it  does  not  follow  that  this  Section  6  would 
be.  The  mode  of  execution  of  a  judgment  is  exclusively 
determined  by  the  Court  of  Process.  (Bar.  117,  Wharton 
i^* .  838,  Dela  Vega  v.  Vianna,  1  B.  &  Ad.  284,  overruling 
Melon  V.  FUqcmes,  1  Bos.  &  Pul.  188,  Heath,  /.  dis- 
senting). 

The  English  law  of  process  never  was  the  law  of  this 
Court  The  old  Charters  authorize  the  making  of  roles  for  the 
Government  of  such  matters,  and  a  general  rule  of  the  late 
Supreme  Court  made  the  practice  of  the  Queen's  Bench  the 
law  of  the  Court  so  far  as  the  same  was  applicable.  Since 
the  Civil  Procedure  Code,  there  cannot  be  even  a  pretence 
of  the  applicability  of  that  process,  and  there  is  not  a  word 
in  that  Code  to  justify  the  exemption  here  set  up.  The  de- 
cision of  this  Court  that  such  arrests  are  not  illegal 
in  the  Mofussil  concludes  the  questioui  if  I  am  right 
either  in  the  assumption  that  this  is  a  pure  rule  of  pro- 
cedure, or  in  the  assumption  that  the  whole  StatntCj 
if  taken  together  as  substantive  law,  is  wholly  inappU- 
cable.  If  the  construction  were  adopted  that  the  Statute 
confers  a  personal  privilege  upon  the  English  debtor, 
which  he  is  to  take  with  him  wherever  he  goes,  the  present 
debtor  would  not  be  within  the  provision.  It  seems  to  me 
impossible  to  sustain  such  a  position  and  equally  so  to  sustain 
the  argument  that  the  prohibition  applies  to  the  Sheriff.  U 
the  Statute  deals  with  substantive  law  it  is  applicable  to  all 
the  Queen's  subjects  or  none. 

There  are  ample  reasons  for  saying  that  it  is  impossible 
to  apply  it  to  all.  The  oondnsion  seems  to  me  obvious.  I 
would  reverse  the  order. 


0/1878. 
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EsBNAN,  J. — ^As  between  natives  of  India,  the  Lord's       1874. 
Day  Act  XXIX,  C.  2,  in  my  judgment,  does  not  apply.  a^o^ta 

Whether  different  provisions  of  the  English  Law^  Com-  ' 
mon  and  Statute,  apply  to  India,  has  been  the  subject  of 
consideration  and  judgment  in  many  cases.  In  addition  to 
those  cited  by  Mr.  Justice  HoUoway,  see  Mayor  of  Lyons 
V.  E.  L  Co,,  I  Moore's  P.  C.  i^  '  and  cases  there  cited.  Also 
Tesrrj's  Oriental  Cases,  p.  75. 

The  general  principle  referred  to  by  Mr.  Justice  Hol- 
loway  of  the  introduction  of  the  law  of  the  mother  country 
into  foreign  possessions  acquired  by  conquest  or  cession 
beyond  doubt  applies  to  Indi%  but  subject  to  the  qualifica- 
tion he  mentions.  See  cases  ante,  especially  J^aaman  v. 
Fairliej  1.  Moore's  I.  A.  C.  Qy.  305.  That  qualification  has 
been  expressed  in  various  ways.  Blackstone,  Brown's  Com.  p. 
119.  ^*  Provisions  of  English  Law  neither  necessary  nor 
''  convenient  for  the  newly  settied  region,  are  not  in  force." 
See  Att.  Oenh  v.  8tewa/rt,  referred  to  by  Mr.  Justice  Holloway, 
and  Freeman  v.  Fairlie  ante. 

Besides  the  above  view,  it  may  be  added  that  the  policy 
of  the  Lord's  Day  Act  seems  wholly  inapplicable  to  a  country 
not  Christian.  In  the  Mayor  of  Lyons  v*  K  L  Co*  Lord 
Brougham  states,  p.  271-2  that  Sir  W.  Grant,  in  "  Att. 
Oenl.  V.  StewaH  held  that  the  Mortmain  Act  did  not 
apply  to  the  Colonies  upon  the  ground  that  it  had  its  origin 
in  a  policy  peculiarly  adapted  to  the  circumstances  of  tlie 
mother  country." 

Now  it  has  been  already  pointed  out  how  manifestly  in- 
convenient the  introduction  of  the  Lord's  Day  Act  would  be 
into  India,  as  between  natives,  and  how  unsuited  to  their 
circumstances.  Then  is  there  any  necessity  for  holding  that 
Sec.  6  applies  to  this  country,  though  the  rest  of  the  Act 
does  not  f  I  cannot  see  that  there  is,  especially  as  the  one 
policy  runs  through  the  Act,  and  that  policy  cannot  be  car- 
ried out  in  its  entirety.  But  again,  to  use  Lord  Brougham'^ 
words,  '^  the  Act  had  its  origin  in  a  poUcy  pecularly  adapted 
^0  the  circumstances  of  the  mother  country,**  and  it  is  I  think 
wholly  inapplicable  here,  as  between  natives. 
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1874.  For  these  reasons  I  agzee  idiai  ihe  otAgc  appaalBd  from 

A,  No,  26    flhonl4  b©  reversea 

.0/1878. 

Fnder  the  Charter^  tiie  Court  xnight  frame  roles  for  the 

Ezeeution  of  Process  a^d  possibly  might  order  that  no 
process  should  be  executed  on  Sondaji  but  uo  such  order 
has  beeu  siad0* 

Order  reverced. 


SpUsU  |itnsttdi0n.  (a) 

fi^f erred  Case  No..  37  of  1873. 

MouKif 414^  NA<ui7ir4, Plaintiff. 

Fbdda  KarappAm Drfmdanf. 

Wh«re*a  salt  was  brongbt  m  Jane  1873  for  a  baUnoe  due  on  a  bond 
d^tpd  89tb  January  1868,  payable  on  demand,  tbe  plaintiff  alleging  a 
demand  Tor  the  balance  in  February  1873,  leu  than  3  years  before  suit 
hfovif^t.^Heldf  that,' as  tbe  writing  was  made  in  1868,  and,  by  the  law 
then  in  operation,  payment  could  not  be  enforced  by  suit  after  three  years 
from  that  time,  the  new  law  in  such  a  case  conferred  no  right  of 
suit  founded  upon  a  {demimd  aolweqaently  made*  Tbe  reptel  of  tbe 
former  Act  could  not  affect  the  legqijl  bar  which  had  previously  arisen. 

iVowmlfr  24.  TH^^  ^^  *  Case  Referred  for  the  opinion  of  the  High 

a.  c.  No,  37  -*-     Court,  under  Section  22,  Act  XI  of  1865,  by  P.  Subba 

^^  ^^^'     Ran,  District  Munsif  of  Gooty,  in  Suit  No.  164  of  1873. 

The  suit  was  brought  for  the  recovery  of  Rs .•  49,  being 
balance,  after  deducting  part  payments,  due  on  a  bond  dated 
29th  January  1868^  payable  on  demand,  executed  by  the 
defendant  in  plaintiff's  favor  for  Rs.  100,  the  plaintiff  alleg- 
ing that  a  demand  for  payment  of  the  balance  was  made  in 
February  1873.  Though  three  years  had  (^lapsed  since  th® 
execution  of  the  bond  it  was  urged  that  a  demand  had  been 
made  within  three  years  preceding  the  presentation  of  the 
plaint.  The  suit  was  instituted  on  the  7th  June  1873 
and  the  case  came  on  for  hearing  (ex  parte)  on  the  Srd  July 
,  1873,  wlien  judgvoent  was  reserved  subject  to  the  deeision 
of  the  High  Court  upon  the  following  case : — '^  Seotion  4  of 
tiie  new  limitation  Act  IX  of  1871  provides  that  eveiy  soit 
iastitnted  affcer  the  period  of  limitation  prescribed  therefiv 
by  the  seoond  schedule  tberato  aainexed,  shall  be  dismissed, 
altiliougli  limitation  has  not  been  set  up  as  a  defence.  Under 
clause  (a)  to  Seotion  1,  tbe  Act  tapp^m  to  suits  instyated 
{a)   Present :— Morgan^  C.  J.,  asid  Emderrieyt  J. 
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after  the  let  April  1873.  No.  58  of  the  Becond  schedule  187a. 
provides  a  period  of  three  years  from  the  date  of  demand  for  j^  c  Vo  37* 
agreements  for  money  payable  on  demandr  In  the  present  o/  1S73. 
snit^  the  part  payments  alleged  by  plaintiff  have  not  been 
endorsed  on  the  bond  by  the  defendant  or  his  agent  as  re- 
quired by  Section  21  of  the  Act.  The  plaintiff's  witnesses 
depose  that  five  months  previously  the  plaintiff  asked  the 
defendant  for  the  balance  due,  and  that  the  defendant  pro- 
mised to  pay  if  the  plaintiff  waited  for  two  months  more. 
Three  years  had  elapsed  when  the  alleged  demand  was  made* 
The  law  in  force  at  the  time  of  the  execution  of  the  bond 
limited  the  period  within  which  a  suit  could  be  brought  upon 
it  to  three  years  from  its  date.  Although  Act  IX  of  1871  does 
not  appeartobeapplicable  to  bonds  executed  before  it  came  into 
operation,  and  applies  only  to  suits  instituted  after  it  came 
into  operation,  I  am  of  opinion  that  a  suit  on  a  bond  pay- 
able on  demand  caunot  be  admitted,  unless  there  was  a  de- 
mand made  within  the  time  limited  by  the  law  in  force  at 
the  date  of  execution  of  such  bond,  and  unless  the  suit  is 
<X)m]zienced  within  the  time  prescribed  by  Act  IX  of  1871, 
computed  from  the  date  of  such  demand.  The  questions 
sobixutted  for  decision  by  the  High  Court  are : — 

L  Under  the  above  circumstances  can  this  suit  be 
proceeded  with  to  judgment  ? 

H*  Is  a  suit  on  a  bond  admissible,  whatever  the  bond's 
age  may  be,  if  such  bond  provides  for  payment  on  demand, 
and  a  demand  within  three  years  preceding  the  institution 
of  the  suit  be  alleged  and  proved  ? 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

JunaMiNT :— The  writing  is  for  the  payment  of  100 

Kupees,  of  which  a  portion  (51  Rupees)  has  been  paid  and 

the  balance  (49  Rupees)  is  now  sued  for.    The  nature  of  the 

suit  assumes  that  the  whole  debt  had  accrued  due  at  some 

former  time  and  had  been  in  part  paid  before  the  demand 

for  this  balance.    If  the  new  law  is  applicable,  and  the  time 

of  limitation  is  to  be  computed  from  the  time  of  demand,  it 

is  immateiial  when  4he  bol^Me  was  demanded.    It  most  be 

39 
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1873.  ascertained  when  the  debt  (of  100  Rupees)  became  due  and 
SiCAo  37  ^^  demanded,  and  the  computation  most  be  from  this 
0/1873.  period.  But  the  writing,  having  been  made  in  Jannary  1868 
for  money  payable  on  demand,  by  the  law  then  in  operation 
could  not  be  enforced  by  suit  after  three  years  from  that  tima 
The  new  Act  in  such  a  case  confers  no  right  of  suit  founded 
upon  a  demand  subsequently  made.  The  repeal  of  the 
former  Act  could  not  affect  the  legal  barwhidi  had  pre* 
viously  arisen. 

We  think  in  the  present  case  the  suit  is  barred* 


Jljjrilatt  Ittrislwtum.  (a) 

Special  Appeal  No.  324  of  1873. 

Vasudeya  Shanbhaoa  and  another.  .^i^eciaZ  Appellants, 
KuLEADi  Nabkapai  and  10  others. .  .Special  Be^pondefUe, 

A  suit  broaeht  airainst  a  number  of  alienees  of  a  deceased  member 
of  an  nndifided  family,  for  the  recovery  of  famiij[  property  illegally 
alienated  by  bim,  is  not  anch  a  Boit  as  ought  to  be  dismissed  on  the  ground 
of  mult  ifarionsness.  It  is  most  desirable  tbat  the  whole  of  the  alienations 
should  be  at  once  before  the  Court  called  apon  to  decide  the  question,  ia 
order  to  secure  the  soundnesss  of  the  particular  decision  and  perhaps  tho 
avoidance  of  discordant  decbions  in  different  cases  upon  fiacts  nearly  the 
same. 

^^^  „  rriHIS  was  a  Special  Appeal  against  the  decision  of  A.  C. 

8,A.2fo8.324,         Bumell,  the  Acting  Civil  Judge  of  Mangalore,  in  Ee- 

^634  0/1873.'  gniar  Appeal  No.  827  of  1872,  confirming  the  decree  of  tie 

Court  of  the  Additional  Principal  Sadr  Amin  of  Mangalore 

in  Original  Suit  No.  64,  of  1870. 

Plaintiffs,  the  special  appellants  in  Special  Appeal  No. 
324  of  187  3>  were  the  sons  of  one  Naraina  Shanhhaga. 
They  stated  in  their  plaint  that  the  whole  of  the  property 
described  in  the  plaint  was  acquired  by  their  paternal 
grandfather,  Yasudeva  Shanbhaga ;  that  long  after  the 
death  of  their  grand&ther  their  £Ekther  died  on  the  26th 
March  1867  ;  that  they  succeeded  to,  and  have  since  been 
enjoying  the  property  left  by  their  father,  with  the  excep- 
tion of  that  in  the  possession  of  the  defendants  who  have 
been  enjoying  the  same  under  alienations  made  by  their 

(a)  Preaent ;— Morgan,  0.  J.,  HoUoiray,  Innaa  and  Kindenleyi  J.  JJ« 
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fitljher  :  and  that  the  said  alienations  being  valid  only  to  the        1674. 
extent  of  his  own  share,  they  have  brought  this  suit  to  can-  ^^  jy^  324 
eel  the  alienations   to  the  extent  of  their  shares  and  to  re-  <fe  634  o/ 1873. 
cover  their  two -thirds  of  the  family  property. 

The  Ist  defendant  pleaded,  among  other  pleas^  that  the 
snit  should  be  dismissed  for  multifariousness,  and  an  issue 
was  framed  as  to  whether  the  suit  was  sustainable  in  law. 
The  following  is  taken  from  the  judgment  of  the  Court  of 
First  Instance : — 

^•'  I  think  the  suit  unsustainable  because  different 
causes  of  actions  have  been  joined  against  several  defen- 
dants. Although  the  suit  is  designated  by  the  plaintiffs 
as  one  for  partition,  it  is  not  in  fact  one  for  partition,  as 
its  real  object  is  to  cancel  alienations  made  by  their  father 
and  recover  the  property  from  strangers.  None  of  the 
members  of  the  plaintiffs'  family  are  included  as  defen- 
dants or  are  alleged  to  enjoy  any  of  the  family  property. 
Plaintiffs  admit  that  their  &ther  having  died,  they  have 
since  been  enjoying  whatever  property  their  father  left  be- 
hind. None  of  the  defendants  have  ever  denied  the  plain- 
tiff' right  to  succeed  their  father,  or  recover  their  share  of 
the  property,  should  the  alienations  be  held  invalid.  They 
have^  on  the  contrary,  indirectly  and  tacitiy  admitted  the 
plaintiffs'  right  of  succession,  so  that  different  causes  of  ac- 
tion have  been  joined  in  this  suit  against  different  parties 
where  each  of  these  parties  has  a  distinct  and  separate  in- 
terest. The  suit  may  be  sustainable  if  the  defendants  deny 
the  plaintiffs'  right  to  recover  the  share  claimed  by  them. 
But  the  present  suit  is  clearly  brought  against  several  de- 
fendants for  causes  of  actions  which  have  accrued  against 
each,  of  them  separately  and  in  respect  of  which  they  are  not 
jointly  concerned,  which  is  illegal.  See  note  to  Section  8 
of  the  Code  of  Civil  Procedure  by  Broughton." 

The  plaintiffs  appealed,  and  the  District  Judge  confirmed 
the  decision  of  the  Principal  Sadr  Amin.  Plaintiffs  then  pre- 
ferred a  special  appeal. 

A.  Rdmachandrayar,  for  the  special  appellants,  thft 
plaintiffs. 
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^^  ^ma  JZou  for  the  9tli  and  lOth  special  respondentB, 

6. A, Nob,  d2^  ^^  ^^th  and  11th  defendants. 

1(634  0/1878. 


fi^e<^Z  4ppea2  No.  684  o/  1873. 

GuTTi  OoDAiTAK Special  Appellant. 

Canagappa  Oodaitan  and )  «      .  ,  ^  ,     . 

21  others "^  Specud  Respmd^mis. 

THIS  was  a  Special  Appeal  against  the  decision  of  G.  Mot- 
tnswamj  Chettiar,  Subordinate  Judge  of  North  Tanjore, 
in  Regular  Appeak  Nos.  258,  259,  260  and  273  of  1^72, 
reversing  the  decree  of  the  Court  of  the  District  Munsif  of 
Tranquebar  in  Original  Suit  No.  82  of  1871. 

The  suit  was  brought  on  similar  grounds  to  the  former 
one  {8.  A.  No.  324  of  1873)  to  set  aside  alleged  ill^^al 
alienations  of  family  property  made  to  different  persons* 
The  Munsif  went  fully  into  the  merits  of  the  case  and  de- 
creed, as  to  most  of  the  property  claimed,  in  favour  of  the 
plaintiff.  The  Subordinate  Judge,  however,  dismissed  the 
suit  on  the  ground  of  multifariousness.  The  plaintiff  ap* 
pealed  specially, 

Qwrwmv/rii  iltyar,  for  the  special  appellant,  the  plaintiffl 

Ananda  Charlu  for  the  2nd,  8rd,  5th  to  15th  and  I7th 
to  22nd  special  respondents,  2nd,  3rd,  5th  to  15th  and 
17th  to  22nd  Defendants. 

In  these  cases  the  High  Court  delivered  the  following 
Judgments  : — 

In  8.  A.  No.  324  of  1873.— This  is  a  suit  for  a  share 
of  family  property  and  is  brought  against  alienees  of  one 
member  deceased.  It  has  been  dismissed  by  the  two  Courte 
below  on  the  ground  of  multifariousness. 

We  are  unanunous  in  thinking  that  these  decrees  should 
be  reversed  and  the  suit  remitted  for  decision  on  the  merits. 

The  question  mainly  at  issue  will  probably  be  whether 
the  alienations  were  made  with  the  assent  of  the  other  mem- 
bers, or  for  such  family  necessity  as  would  Suffice  to  supply 
the  absence  of  that  assent. 
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It  18  nianif est  that  the  number  and  natare  of  the  aliena-   ,   ^^'^^'^^ 

January  22. 

tions  are  no  nnimportant  elements  for  the  determination  of  s.A.  Koi^sSi 
their  propriety.     It  is  most  desirable  that  the  whole  of  them  ±^W}^^' 
should  be  at  once  before  the  Court  called  upon  to  decide 
the  question  in  order  to  secure  the  soundness  of  the  parti- 
cular decision  and  perhaps  the  avoidance  of  discordant  deci- 
sions in  different  cases  upon  facts  nearly  the  same. 

In  our  opinion  a  discretion  as  to  procedure  has  here 
been  exercised  in  a  manner  not  to  the  advantage  of  substan- 
tial justice. 

The  costs  hitherto  incurred  in  all  the  Courts  will  be 
provided  for  in  the  Subordinate  Judge's  revised  decree. 

In  S.  A.  No.  634  of  1873.— In  the  case  from  North 
Tanjore  there  is  less  difficulty  in  reversing  the  decree ; 
for  the  Subordinate  Judge  has^  in  a  similar  case^  dismissed 
the  suit  upon  appeal  after  a  full  decision  upon  the  merits  in 
the  Original  Court 

The  decree  of  the  Lower  Appellate  Court  will  be  rever- 
sed and  the  appeals  remanded  for  investigation  on  the  merits* 
The  costs  in  this  and  the  Lower  Appellate  Court  will  be 
provided  for  in  the  revised  decree. 

Special  AppBoU  allowed, 

§:^tlljii  InrisWttion.  (a) 

Referred  Caee  No.  24  of  1878. 

Eathaxueala  SuBBAHicAH Plaintiff. 

Baquh • Defendant. 

Suit  brought  on  24th  April  1873  for  principal  and  interest  da^  oa 
a  bond  dal^d  30tli  October  1850.  The  debt  was  payable  by  8  annual 
iDstalments  on  failure  of  any  one  of  which  the  whole  amount  was  to  be 
payable  on  demand.  No  instalment  was  paid  and  when  the  snit  was 
Drought  defendant  pleaded  that  the  suit  was  barred  as  three  year»  had 
elapsed  from  the  date  on  whioh  the  last  instalment  became  due. 

Held  that  the  nsnal  clause,  that  on  failure  to  pay  one  instalment  the 
whole  amount  shall  be  payable  on  demand,  gare  a  mere  election  to 
pUintiff  of  oonyerting  the  obligation  into  a  different  one.  That  that 
election  was  never  exercised,  and  that  the  document  continued  one  sreur- 
ing  the  payment  of  a  debt  by  instalments  as  to  ail  of  which  the  action 
had  long  been  barred.  That  it  was  unnecearary,  therefore,  to  consider 
whether,  in  the  present  case,  "  on  demand"  must  not  be  constrned  ao- 
cording  to  its  meaning  at  the  period  at  which  the  words  weve  writteiu 

<a)   Present  p-^HoUowayt  Ag.  C.  J.  and  IrnMSy  J. 
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jl^i,      T^"^  wasaCkae  Beferred  for   tiie  opinion  of  the  High 
£.  C.  yo.  24  •*■     Court  by  K.  Kristnaeami  Baa,  the  Diatricst  Mtmsif  of 
'''^^^^'     Kavali,  in  Suit  No.  211  of  1873. 

The  following  is  taken  from  the  Monsif  s  statemeztt  of 
the  case. 

'^  This  is  a  soit  broaght  for  the  recovery  of  Rnpees  50j 
being  principal  and  interest  due  nnder  a  bond  execated  on 
the  30th  October  1850  to  the  plaintiff's  late  hasband  by  the 
defendant's  father  (now  deceased.) 

*  The  defendant  pleads  that  the  plaintiff's  claim  is  barred 
by  lapse  of  time-     The  soit  was  instituted  on  the  24th  April 
1873.  The  bond  sued  on  runs  in  these  terms  :— '  Bond  exe- 
cuted to  Yencata  Bamireddi  by  Ramanatham  Ayyappah  on 
the  10th  day  of  Asweeja  Bahula  in  the  year  Sadarana  (30tli 
October  1850).    On  a  settiement  of  accounts  I  have  found 
myself  indebted  to  you  in  the  sum  of  Bupees  30.    I  have 
agreed  to  discharge  this  amount   by  8  annual  instalments 
which  shall  &11  due  in  the  full  moon  of  Ashada  in  {HerefoUow 
the  dates).    The  first  7  instalments  shall  consist  of  e&ch 
Bupees  4  and  the  last  instalment  of  Bupees  2.     I  shall  pay 
the  amounts  of  the  said  instalments  without  &il.     But  if  I 
&il  1  shall  pay  you  on  demand  the  whole  amount  due  wiili 
interest  at  one  per  cent  per  Bupees  120  per  mensem  from  this 
date/ 

'It  is  admitted  that  no  payments  were  made  by  the  de- 
fendant or  his  father.  The  plaintiff  avers  that  she  demanded 
the  payment  of  the  debt  on  the  10th  January  1873.  Defen* 
dant  denies  this  demand. 

'  The  plaintiff's  Vakil  argues  th^t.  as  far  as  his  client  is 
concerned,  the  debt  sued  for  is  one  payable  on  demand ; 
that  the  first  demand  was  made  on  the  defendant  on  the  lOtb 
January  1873;  and  as  this-  suit  was  instituted  within  three 
years  from  the  date  of  the  demand  his  client's  claim  is  not 
barred.  The  defendant's  Yakil  contends  that  on  the  failnre  of 
the  obligor  to  pay  the  instalments  when  they  became  due,  tbe 
Act  began  to  run  against  the  plaintiff's  claim,  and  that,  as 
three  years  have  elapsed  since  the  date  of  even  the  last  of  tbo 
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kfttalments^  his  client  is  entitled  to  a  decree  on  the  plea  of       ^8^3. 
limitation.  Jl.O.  ^o.  24 


*  The  decision  of  the  point  raised  in  this  suit  mainly 
depends  upon  the  right  constniction  of  the  soit  bond.  In 
my  opinion^  it  evidences  two  distinct  obligations  :^*-l8t^  the 
dischai^e  of  the  debt  by  certain  specified  instalments ;  2nd, 
die  payment  of  it  to  the  creditor  on  demand.^'  Construing 
the  document  thus,  the  Munsif  held  that  the  instalments 
not  having  been  paid  the  debt  sued  for  was  one  payable  on 
demand,  and  that  the  suit  was  governed  by  the  provisions 
of  Art  58  of  the  2nd  Schedule  of  Act  IX  of  1871. 

The  question  submitted  for  the  decision  of  the  High 
Court  was — What  is  the  proper  provision  of  the  Indian 
Limitation  Act  IX  of  1871  applicable  to  the  present 
case? 

The  following  judgment  was  delivered  by 

HoLLOWAT,  Ag.  C.  J. — The  construction  of  the  docu- 
ment is  sufficient  to  show  that  the  Munsif  s  opinion  is  wrong. 
The  document,  dated  1850,  is  a  document  securing  money 
lent  and  providing  for  its  payment  by  instalments.  There 
is  the  usual  clause  that,  on  failure  to  pay  one  instalment,  the 
whole  amount  shall  be  payable  on  demand.  This  garve  a 
mere  election  to  plaintifE  by  his  act  of  converting  the  obli- 
gation into  a  different  one.  On  the  statement  of  this  case 
that  election  was  never  exercised,  and  it  continues  a  docu- 
ment securing  the  payment  of  a  debt  by  instalments  as  to 
all  of  which  the  action  has  long  been  barred. 

It  is  unnecessary,  therefore,  to  consider  in  the  present 
case  whether  "  on  demand*'  must  not  be  construed  accord- 
ing to  its  meaning  at  the  period  at  which  the  words  were 
written. 

The  attempt  has  arisen  out  of  the  unfortunate  change 
in  the  new  Limitation  Act.  The  legislature  has  no  doubt 
followed  the  opinion  of  Mr.  Austin  (p,  484  ei.  8eq.  Vol.  L) 

That  learned  writer  declares  that  incase  of  this  and 
similar  obligations  no  action  can  bo  brought  until  de- 
mand accordijDg  to  the  doctrines  of  tl^e  Roman,  law.    It  is 


qf  1873. 
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jV^2      ^^^^^^^  admitted,  ev6n  by  Bomanists  who   maintun  the 

MTc,  No,  24  doctrine,  that  it  has  no  snpport  in  the  texts  of  the  Boman 

^^  ^^^^' —  law,  and  the  highest  aathorities  are  opposed  to  admitting  its 

reasonableness  on  principle  [Sav.  V.  295.  Vang.  I.  226  (See 

Dig.  45,  1,  48d©V.  O.)]. 

Mr.  Austin's  reasons  are  founded  upon  two  misapprs- 
hensions  the  old  mistake  that  the  action  only  exists  whan 
the  demandee  has  committed  an  infraction  of  right — the  other 
that  there  is  a  connection  between  mora  and  the  birth  of  the 
action  (See.  Say.  Y.  295.  p.  1.)  He  was  no  doubt  stnick 
with  the  fact  that  eyeiy  man  in  England  is  allowed  withoat 
necessity  to  drag  his  opponent  into  Court,  although  he  would 
have  paid  without  compulsion,  and  iniBiict  a  heayy  penalty  on 
him  by  way  of  costs.  This  monstrous  iniquity,  howeYer^  is 
no  essential  part  of  the  doctrine.  A  man's  right  is  pro- 
tected by  the  action  at  the  moment  of  its  arising.  It  may 
well  be,  however,  that  he,  who  needlessly  drags  his  opponent 
to  Court,  ought  in  justioe  not  only  not  receive  oosts  btit 
ought  to  pay  them.  This  in  a  question  altogether  apart  from 
the  one  under  discussion.  I  cannot,  therefore,  but  lamoit  that 
this  legislative  novelty,  opposed  to  the  opinion  of  nearly  aU 
great  lawyers,  has  been  introduced. 

Innsb,  J. — ^I  agree  in  the  opinion  of  the  Acting  Odd 
Justice  as  to  the  construction  of  the  document. 


^ijfStWvit  Itrisbutun.  (a) 

Referred  Case  No.  63  of  1873. 

Stri  Sbshathei  Atyenqab Plaintiff. 

Sakkaea  Aybn Defendant. 

Under  the  proyisions  of  Section  49  of  Act  YIII  of  1871  an  nnrefris- 
tered  bond,  though  immovable  property  be  made  bj  the  terma  of  it  oulit* 
teml  security,  is  admissible  in  eviaence  in  a  suit  to  enforce  the  pirsooil 
liability  of  the  pt* rson  executing  the  bond.  It  is  only  excluded  where  it  is 
oifered  as  evidence  of  a  transaction  affecting  immovable  property. 

November  2i.  WiBIS  was  a  case  referred  for  the  opinion  of  the  High  Cooii 

^5"*  1873  ^  ^     ^y  ^'  WaUace.  the  Acting  Judge  of  the  Court  of  SsobH 
'—  Causes  at  Madura,  in  Suit  No,  1182  of  1873. 

(fl^  Ffe«Miit  .wMoigui,  C.  J.  Jttd  HoUowsy,  J. 
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The  following  was  the  case  as  stated  : —  ^^^^ 

'*  The  plaintifE  sues  to  recover  Rupees  218-5-8  due  upon  b,  c.  Ao.  63 
a  bond  dated  1;he  lOfch  of  October  1869,     The  defendant  ob-  ^  ^•^^'^^^^- 
jected  to  the  bond  being  received  in  evidence  on  the  ground 
that  it  was  not  registered,  whereas,  inasmuch  as  immovable 
property  was  made  by  the  terms  of  its  collateral  security,  it 
ought  to  have  been  registered,  and  he  cited  High  Court  Re- 
ports, Volume  IV,  page  178.   I  was  of  opinion  that  the  pre- 
sent Act  (VIII  of  1871)  by  the  3rd  Clauseof  Section  49,operates 
to  exclude  such  evidence,  where  a  right  to  such  immovable 
property  is  in  dispute,  but  that  where,  as  in  the  present  casOi 
it  is  sought  to  make  the  deed  merely  evidence  of  the  obli- 
gation, the  objection  was  not  valid. 

The  following  is  a  translation  of  the  document : — "  Deed 
of  hypothecation    dated   10th   October   1869.  executed   to 
M.  R.  R.  Ponnoosaifiy  Thever  Avergal,  son  of  M.  R.  R.  Siva- 
ga  Thever  Avergal  of  Poodoovayal,  residing  atRamnad  within 
the  jurisdiction  of  the  Sub-Pegistrar  of  Ramnad  in  theMadura 
Di8trict,by  Sunkara  Ayer^son  of  Rangasawmy  Sastry  residing 
at  DarasunumPathanandel  within  the  jurisdiction  of  the  Sub- 
Registrar  of  Ramnad  in  the  Madura  District.  I  have  borrowed 
Rupees  1 50,  pledging  my  Kendy  Punjab,  being  a  spot  of  land 
consistinor  of  3  kurucums  of  Valacodappoo  Punjab  situated  on 
the  east  of  Sundasamien^s  Punjab,  on  the  south  of  the  road 
le&ding  to  Pappacoody,  on  the  west  of  Kearay  Punjab  of 
Ramasamien   and  on  the  north  of  the  road  running  from 
east  to  west  attached  to  my  Kearay  lands  in  the  said  village. 
As  I  have  received  this  sum  of  one  hundred  and  fifty  Rupees, 
before  Ragaviengar  from  the  Treasury  of  Poonandy,   I  bind 
myself  to  repay  the  sum  with  interest  at  1  per  cent,  within 

SOth  July  1870.^' 

[Sere  follow  the  signatures. 1 

The  question  for  the  decision  of  the  High  Court  is 

Is  the  bond   in  this  case  admissible  as  evidence  of  the 
obligation  created  by  it  t 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

JuDQHENT  : — The   question  referred  for  the  decision  o£ 
the  High  Court  is  whether  the  bond  in  the  above  suit  is 
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1873.  admissible  as  evidence  of  the  obligation  created  by  it  f 
J?.'  d  No. '  bi  Looking  at  the  language  of  Section  49  of  Act  VIII  of  1871, 
itf^^'^'  we  are  of  opinion  that  the  bond,  though  an  unregistered  in- 
stmment,  should  be  received  in  evidence  for  thepnrpose  men- 
tioned, in  a  suit  to  enforce  the  personal  liability  of  the  person 
executing  the  bond.  It  is  only  excluded  where  it  is  offered 
as  evidence  of  a  transaction  affecting  immovable  property. 


SplStllate  |uri8Wtti0n.  (a) 

Referred  Case  No.  52  of  1873. 

C.  Vkncataramanibb Plaintiff. 

Manche  Reddt • Defendant. 

Suit  brought  in  Ausrust  1873  on  a  bond,  payable  on  demand,  datfd 
July  1868.  pHyment  had  been  demanned  on  three  occasions — M\t  1871, 
Bepteniher  1872  and  Mhjt  1873,  Held,  that  by  .the  law  in  force  at  the 
time  of  execution  of  the  document,  the  action  was  born  in  July  1868  and 
by  the  new  as  well  as  by  the  old  law  became  barred  in  July  1871.  Tlie 
rule  of  the  old  hs  of  tlie  new  law  is  that  the  time,  having  once  begun  to 
run,  cannot  be  stopped.  That  the  demand  in  1871  could  hare  no  eifect, 
f  »r  it  was  neither  by  the  old  nor  the  new  law  a  mode  of  giving  a  new  point 
of  departure. 

'  1874.         rpHIS  was  a  case  referred  for  the  opinion  of  the  High  Comi 
jST^'^^y^  ^y  -^'  Qheiiclriah,  the  Diatriqt  Monsif  of  Palanxanair  in 

'n/'H73.       Snit  No.  215  of  1873. 

The  following  was  the  case  as  stated— 

The  snit  was  brought  to  recover  Bnpees  32,  amoimt  of 
principal  and  interest  due  on  a  bond  executed  by  defendant 
in  favour  of  plaintiff  on  the  26th  July  1868,  for  Rupees  20. 
The  bond  provides  for  repayment  of  the  amount  on  demand 
with  interest  at  one  per  cent,  thereon.  The  plaint  was  filed 
on  the  4th  August  1873.  Plaintiff^s  vakil  adduced  oral  evi- 
dence to  shew  that  plaintiff  made  repeated  demands  for  pay- 
ment during  the  last  3  years.  That  on  every  occasion  de- 
fendant promised  payment,  and  that  the  last  demand  and 
promise  of  payment  was  made  four  months  ago* 

Plaintiff^s  vakil  argued  that  the  cause  of  action  in  this 
suit  must  be  considered  to  have  commenced  from  the  date 
of'  last  demand,  made  four  months  ago,  and  he  relies  on  Note 
58  to  Schedule  II  of  the  new  Limitation  Act  IX  of  1871.  L 

(a)  Preient : — Morgan,  C  J.,  and  HoUoway,  J. 
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am  tmable  to  agree  in  this  view.     On  tlift  date  of  the  bond  ,      1874. 
sued  on,  the  Law  of  Limitation  in  force  was  Act  XIV  of  1859.  s^oVN^^ti 
The  bond  falls  under  Qanse  10,  Section  1  of  Act  XIV  cf      ofim. 
1859.    In  the  absence  of  a  subsequent  written  acknowledg- 
ment under  Section  4  of  Act  XIV  of  1859  the  prescribed 
period  of  limitation  of  three  years  should  be  reckoned  from  the 
26th  July  1863,  the  date  of  the  bond,  and  this  period  expired 
on  the  26th  July  1871.   The  question  arising  is  whether  the 
Note  No.  58  in  Schedule  II  of  the  new  Limitation  Act  is 
applicable  to  this  bond  ? 

In  reply  to  an  inquiry  by  the  High  Court,  the  IMunsif 
retomed  the  finding — That  the  1st  demand  for  payment  was 
made  in  May  187  J  J;  the  2nd  demand  one  year  before  29th 
September  1873,  and  the  3rd  and  last  demand  four  months 
before  the  18th  September  1873. 

The  following  is  a  translation  of  the  bond  : — 

"  Bond  executed  to  Kodur  Vencataramanappah  Guru  of 
Ghadam  village  by  Machi  Reddi,  son  of  CheUkapati  Runga 
Reddi,  livingin  Palepalle  in  JaptiChilakapadu,  on  7thSravana 
Sadha  of  Vibhiva.    {26th  July  1868.) 

*'  The  sum  of  Rupees  20  which  I  borrowed  of  you  on  ac- 
count of  ipy  exigency,  and  which  has  been  found  to  be  due 
against  me  on  a  personal  adjustment  of  accounts,  in  the 
matter  of  previous  accounts  and  bonds,  and  interest  thereon 
at  1  per  cent,  per  mensem,  I  shall  pay  whenever  you  demand 
and  shall  obtain  back  my  bond.  Thus  of  my  own  accord  I 
have  caused  this  bond  to  be  written  by  the  karnam  of 
Chadun  and  have  delivered  it." 

.     [Signed  and  witnessed]  • 
No  Counsel  were  instructed. 
The  judgment  of  the  Court  was  delivered  by 
HotLOWAT,  J. . — This  suit  was  brought  in  1873  upon  a 
document  executed  in  July  1868.    Up  to  Ist  April  1878  the 
rules  of  limitation  were  those  of  the  old  Act,  for  to  say  thati 
these  parts  shall  not  be  appUed  until  Ist  April  1873   is  in 
efiect  to  say  that  the  Act  for  the  purpose  of  limitation  be* 
comes  operative  on  that  date.  By  the  law  in  force  the  action 
was  bom  on  26th  July  1868,  and  by  the  new  as  well  as  by  the 
old  law  became  barred  on  ^6th  July  1871.    The  rule  of  the 
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1874.        qH  ^  of  the  new  law  is  that  the  tune,  havinfronoebeffnn  to 
J:,  c.  So  52  ""^  cannot  be  stopped  (Section  9). 
— 2? — Lj —  The  demand  in  1871  can  hare  no  effect,  for  this  is 

neither  by  the  old  nor  the  new  law  a  mode  of  giving  a  new 

point  of  departure. 

The  effect  of  the  new  law  when  it  comes  into  force  upon 
obligations  to  pay  money  on  demand  is  to  canse  the  action  to 
be  bom  not  at  the  period  of  the  lending  of  the  money  but  at 
the  period  of  demand.  That  this  mischieYons  crotchet  is 
founded  upon  a  mistake  of  Mr.  Austin  as  to  the  Roman  law 
and  a  confusion  of  the  ideas  of ''  cuciio  nata/'  and  '*  mora/ 
I  have  shewn  elsewhere.  It  seems  to  me  quite  clear  that  on 
legal  principle  this  rule  cannot  have  the  effect,  as  against  the 
plaintiff,  of  strangling  the  action  already  born,  and  as  against 
the  defendant  of  strangling  his  right  to  the  peremptory  ex- 
ception which  was  in  expectancy  on  26th  July  1868,  and  a  well 
acquired  right  in  July  1871,  before  the  period  at  whicb  the 
new  Act  could  apply  at  alL 

Here  all  the  &cts  required  to  consummate  the  destruc* 
tion  of  the  action  took  place  under  the  old  law,  and  no  law- 
yer doubts  that  in  such  a  case  the  right  to  the  exception  in 
limitation  and  the  real  right  acquired  by  prescription  vested 
at  the  period  of  the  new  law  cannot  be  divested  by  it  So 
to  decide  would  be  to  affect  acquired  rights  by  matter  sub- 
sequent (Unger  I.  146  n.  77).  Leges  et  constiMiones  futuns, 
&c.  C.  I.,  14-7,  set  out  in  Broom,  Lofft  and  others. 

If  however  the  new  Act,  although  not  applicable  to  suits, 
could  in  some  mysterious  way  be  considered  to  have  come 
into  operation  on  Ist  July  1871  before  the  period  had  ran 
out,  my  answer  would  be  the  same. 

To  destroy  an  action  and  exception  already  bom  would 
be  to  violate  the  principle  of  law  referred  to. 

To  give  a  new  starting  point  on  account  of  a  demand 
would  be  to  do  what  neither  the  new  nor  the  old  law  au- 
thorises. To  stop  the  period  g£  limitation  by  any  othef 
moded  than  those  prescribed  would  be  to  violate  the  princi- 
ples of  all  Statutes  of  Limitation  and  the  express  provisions 
of  thia  (Section^).  I  have  no  doubt  that  the  sxut  was  barred* 
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JiptUatt  larisbittifftt*  (a) 

JRegxdar  Appeal  No.  80  of  1872. 

Shbi  Brozo  Eishoro  Pato  Devu,  adopted^ 
son  of  the  late  Shri  Adikonda  Devu^  I 
Zemindar    op  Chinnakimedy,   by    his  f  j       ,,     . 
adoptive  mother   and  giiai-dian   Shbi  '     ^^^     ^  • 
KuNOONO  Devi  Pata  Mahadevi^  widow 
of  the  said  Shri  Adikonda  Devu _ 

Shri  Vira  Shri   Varadhi  ViRAt»RATAPA  \ 
Shri  Raghunatha  Ananga  Bhima  Devu  (  p         ^^- 
Keshan  Maharaza^  Zemindar  of  Prata-  (       ^^ 
pagiri  or  Chinnakimedy ) 

Id  a  salt  bj  sn  adopted  son  to  recover  the  property  of  his  adoptive 
father  tue  plain* iff  HJle^ed  that  he  was  adopted  bj  tiit*  widow  in  parsuiiice 
of  n  wriitfii  authoHtf  giv^u  to  her  b^  her  husband,  an  i  with  Lii<i  c>>iisei>t 
of  I  he  sapittdMS  t>f  ihe  Hdopiive  father.  There  were  two  sitpinnas.  out*  of 
whom  consi-ntfd,  but  the  defendant,  ihe  nearest  sapiniia,  refused  his  con- 
sent. The  District  Junge,  finding  Hgainst  the  written  authority,  and  be- 
ing of  opiaioii  that  the  C'n&ent  given  waa  not  sudicieul  lo  render  the 
adoption  valid,   (iiboiissed  the  suit. 

Held,  on  Appeal,  by  the  High  Court)  that  theaulhoiitj  was  suffi- 
ciently established  bj  the  evideuce. 

J/eld  also  that  the  consent  of  one  of  the  two  snpindas  was  sufficient, 

THIS  was  a  Regular  Appeal  against  the  decision  of  J.  G.     jif^^^  13 
Thompson,  the  Civil  Judge  of  Berhampore  in  Original  5".  a.  No.  8b 
Suit  No.  1  of  187L  ^^  ^'^^' 

The  suit  was  brought  by  the  plaintiff  to  recover  the 
Zemindary  of  Chinnakimedy  and  certain  movable  property. 
The  plaintiff  claimed  as  the  adopted  son  of  the  late  Stri  Adi- 
konda Deo,  who  died  on  the  23rd  of  December  1868.  After 
his  death  his  widow  gave  birth  to  a  daughter,  whereupon  the 
Government  recognised  the  defendant,  the  brother  of  the 
late  Zemindar,  as  successor.  The  plaintiff  alleged  that  he 
had  been  adopted  on  the  20th  November  1870  by  the 
widow  in  pursuance  of  a  written  authority  given  to  her  by 
her  husband  and  with  the  consent  of  the  relatives  of  tha 
deceased. 

The  defendant  denied  that  the  adoption  of  the  plaintifE 
was  valid. 

The  late  Zemindar  left  only  two  sapindas,  the  plaintiff's 
father  and  the  defendant.    It  appeared  that  the  plaintiff's 
(a)  Freaent  s^HoUoway  and  Siaderaleyf  J  JT, 
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1873.        father  consented  to  the  adoption,  but  the  defendant  refused 
k.A.  NoTW  ^  P^^  ^^  assent  to  the  adoption  of  the  plaintifif.     There 
o/^^^'2-       was  evidence  that  the  defendant  was  willing  to  co  nsent  if 
his  own  son  were  taken  in  adoption. 

The  District  Judge  dismissed  the  suit,  finding  against 
the  written  authority  to  adopt,  and  being  of  opinion  that 
the  consent  of  one  of  the  sapindas  was  not  sufficient  to 
render  the  adoption  valid. 

The  plaintiff  appealed  to  the  Higli  Court  against  this 
decision  as  being  wrong  in  law  and  contrary  to  the  weight 
of  evidence  in  that  :— 

I.  He  should  have  found  that  the  deceased  Zemindar 
had  given  to  his  widow  a  written  authority  to  adopt. 

II.  In  the  absence  of  such  authority,  he  should  have 
found  that  there  was  a  sufficient  assent  by  sapindas,  even 
though  the  defendant  had  never  authorised  any  adoption. 

IIL  He  should  havo  found  that  the  defendant  had 
consented  to  an  adoption  by  the  widow,  and  that  such  con- 
sent was  sufficient  to  give  validity  to  the  present  adoption. 

Mayne  for  the  appellant,  the  plaintiff. 

Miller  and  Ananda  Cliarlu  for  the  respondent,  the  de- 
fendant. 

The  judgment  of  the  Court  was  delivered  by 

HoLLOWAY,  J : — Two  questions  have  been  argued«  1. 
Whether  the  Civil  Judge  was  right  in  rejecting  the  evidence 
as  to  express  authority.  2.  Whether  the  assent  of  the  Kimedy 
Bajah,  the  only  sapinda,  except  the  defendant,  is  insufficient 
to  validate  the  adoption  as  the  Judge  has  decided. 

On  the  first  question  my  impression  is  i^^ainst  the  find- 
ing of  the  Civil  Judge.  .  I  am  by  no  means  insensible  to  the 
weight  of  the  arguments  derivable  from  the  sort  of  evidence 
adduced  to  the  attestation  and  from  the  form  of  thai  attes- 
tation. 

The  substantial  fact,  however,  remains  that  the  Maha- 
ranee, a  witness  whom  the  Judge  himself  considers  truthful^ 
if  believed,  proves  the  case  beyond  all  doubt.    The  Judge, 
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I  understand^  for  I  do  not  feel  very  confident  upon  the     Marchi^. 
matter,  seems  to  have  arrived  at  the  conclusion  that  the  Jf.  A,  No,  8d 
signature  is  not  that  of  the  deceased  Rajah.     I  confess  to  —  — 

very  great  distrust  of  this  sort  of  comparison  of  signatures, 
even  in  the  hands  of  a  Ghabot,  where  the  human  hand  is 
the     instrument     creating    the     impression.     Where    the 
genuineness  of  a  seal  is  in  question  such  comparison  may  be 
and  has  before  been  applied  by  the  Civil  Judge  with  very 
great  advantage.     I  cannot  agree  with  Mr.  Mayne's  argu- 
ment that  it  was  not  open  to  the  Civil  Judge  to  find  in  favor 
of  the  defendant  upon  grounds  other  than  those  upon  which 
he  put  his  case.     Undoubtedly  however  the  fact  that  the 
defendant  undertook  to  shew  how  the  genuine  signature  of 
the  deceased  came  to  be  attached  to  this  document  is  a 
circumstance    of      some    weight    against    the    conclusion 
of    the    Civil  Judge,   for    it    shows     that    persons    well 
acquainted  with  the  habits  of  the  people  did  not  consider 
the  mode  of  attestation  so   improbable    as  the  argument 
before  us  treated  it.    The  views  of  the  people  of  this  country 
as  to  attestation  are  very  peculiar,  and  it  freqaently,  even  in 
honest  transactions,  means  no  more  than  that  the  persona 
signing  are  acquainted  with  the  truth  of  the  matter.     Then 
the  case  comes  to  trial  and  with  the  knowledge  that  in  the 
last  resort  the  matter  will  be  considered  on  English  princi- 
ples, the  witnesses  profess  to  have  been  eye-witnesses  of  what 
they   never  saw.     Bound  to   decide  according  to   what   I 
believe  to  be  the  truth,  I  should  by  no  means  consider  this 
transaction  proved   false,  because  I  come  to  the  conclusion 
thatthose,  whose  signatures  are  attached,  were  not  eye-witnes- 
ses.    I  confess  my  belief  to  be  that  this  written  authorisa- 
tion was  given  by  the  deceased.     The  terms  on  which  he 
lived  for  thirty -three  years  with  his  brother  and  the  affection 
admittedly  felt  for  his  wife  are  strongly  in  favor  of  such 
an  arrangement. 

On  the  second  point,  however,  I  am  of  opinion  that 
tinder  the  doctrine  of  the  Eamnad  case,  this  adoption  is  per- 
fectly valid.  I  will  only  refer  to  that  judgment,  necessarily 
tedious  from  my  being  compelled  to  work  out  a  subject  with 
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MarS'lZ      ^^^^^  ^  ^^^  ^^*  acquainted.    I  am  unable  to  see  tliat  the 
J^TaTNoT^  doctrine  of  that  case  is  touched  by   the  judgnient  of  the 

— —  Judicial  Committee.     They  assent  to  the  proposition  that 

the  question  of  property  is  wholly  out  of  the  case  and  only 
suggest  that,  perhaps,  persons  living  in  coparcenery  might 
have  a  right  to  object  to  the  introduction  of  another  copa^ 
cener.  Whether  this  is  so  or  not,  it  has  no  application  to 
the  present  case,  in  which  the  property  is  to  be  held  in 
severalty  and  not  in  coparcenery. 

To  rule  that  the  assent  must  always  be  insufficient 
unless  the  nearest  sapinda  agrees,  would  be  to  render  the 
right  altogether  illusory,  for  that  nearest  sapinda  is  a  person 
whose  succession  will  be  intercepted  by  the  adoption.  The 
meaning  of  the  law  is  simply  to  supply  the  widow's  supposed 
incapacity  for  action.  I  will  suppose,  merely  for  the  sake  of 
argument,  that  the  purity  or  impurity  of  the  intention  can,  on 
the  principles  of  Hindu  Law,  have  any  influence,  and  testing 
the  matter  in  that  view  it  is  impossible  not  to  be  struck  by 
the  consideration  that  the  deceased  husband,  if  he  could 
have  Lad  a  voice  in  the  matter,  would  strenuously  hare 
objected  to  the  succession  of  a  man  from  whom  he  had 
received  in  a  long  course  of  years  nothing  but  injury  and 
insult  upon  the  most  tender  point,  the  purity  of  his  caste. 
If  his  presumed  wish  could  have  any  influence,  none  can 
doubt  what  that  wish  would  have  been.  As  to  the  specific 
object,  it  cannot  be  doubted  that  the  son  of  a  man  of  rani 
and  of  his  only  near  relative  with  whom  he  was  on  terms  of 
friendship  would  have  been  considered  appropriate. 

In  this  point  of  view  it  would  not  be  unimportant  to  see 
that  the  propriety  of  an  adoption  was  admitted  by  the  defend- 
ant himself  and  a  reward  promised  (E.E.)  to  the  man  wio 
should  procure  the  adoption  of  his  son.  We  have,  therefore, 
both  the  sapindas  agreeing  in  the  propriety  of  the  adoption, 
and  the  question  is  therefore  narrowed  to  the  question  of 
whether  the  assent  of  one  of  them  to  the  specific  object  is 
enough.  No  attempt  has  been  made  even  to  suggest  that 
choice,  if  there  was  power  to  make  it,  was  otherwise  than 
wise.    If  regard  for  the  husband's  feelings  were  to  ha^e 
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any  influence  upon  the  choice,  there  would  again  have  been         1873. 
obvious  disrespect  to  his  memory  in  the  choice  of  the  defend-  ;g"X~A-oTo 
ant's  nominee,  and  there  woulfl  be  strong  ground  for  saying       ^f  ^^^^ 
that  the  opposition  of  the  defendant  dictated  by  self-interest 
ought  not  to  prevail. 

I  have  no  doubt  however  that  all  these  arguments  from 
the  intention  of  the  agents  are  wholly  beside  the  question 
in  Hindu  law.  I  have  stated  at  great  length  the  grounds 
upon  which  I  come  to  this  conclusion  at  Volume  VI,  p.  337 
of  the  Eeports  of  this  Court.  As  that  case  will  eventually 
be  heard  by  the  same  tribunal  as  the  present,  I  shall  not 
zBpeat  those  arguments  here. 

The  great  lawyer  whose  views  are  there  embodied  was 
the  by  no  means  unequal  adversary  of  Savigny. 

I  am  unwilling  to  refer  to  a  judgment  for  which  I  am 
responsible,  but,  after  nine  years'  further  bonsideration  and 
examination,  I  continue  of  opinion  that  the  judgment  in  the 
Ramnad  case  with  many  crudities  and  notably  in  its  impor- 
tation of  questions  of  intention  into  a  law  upon  which  they 
have  no  bearing,  is  substantially  sound,  and  that  in  all  essen- 
tial points  it  was  conlSrmed  by  the  Judicial  Committee.  I 
adhere  to  its  substance,  and  I  consider  the  following  propo- 
sitions unquestionable :— • 

1.  The  adoption  by  the  widow  with  the  assent  of  a 

< 

flXbpinda  is  a  substitute  for  the  actual  begetting  by  a  sapinda. 

2.  That  the  argument  from  analogy  is  in  favour  of  the 
aeflent  of  one  sapinda  rather  than  of  more. 

3.  That  his  assent  is  not  to  supply  a  capacity  for 
riglits  but  a  capacity  for  action. 

4.  That  proximity  to  the  deceased  with  respect  to  rights 
of  property  is  wholly  beside  the  question,  and  that  if  this' 
weie  not  so  the  rule  would  be  entirely  defeated. 

5.  That  in  the  present  case  that  capacity  has  been 
sufficiently  supplied,  as,  in  the  law  which  this  assent  of 
sapindas  has  superseded,  a  child  begotten  by  this  assenting 
sapinda  would  have  been  undoubtedly  legitimate. 
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•r^^?;*  An  attempt  was  made  to  Blow  that  in  the  place  from 

March  13.  ^  ■  '^ 

B.  A.  yVoTsd    which  this  case  comes  the  rule  of  the  special  Bengal  trea- 
^^  ^^^^ —  tises  and  not  that  of  the  general  law  prevails.    This  argu- 
ment was  never  pat  forward  in  the  Lower  Conrt,  and  so  &r 
as  I  can  see  from  the  authorities  within  wj  reach  it  is 
wholly  unfounded. 

There  was  no  argument  as  to  the  mesne  profits^  the 
amount  of  which  was,  I  believe,  admitted,  and  the  decree  will 
be,  reversing  that  of  the  Court  below,  for  the  return  of  the 
Zemindary  to  the  adopted  son  with  mesne  profits  from  the 
date  of  suit. 

KiKDERSLEY,  J. : — I  agree  to  this  judgment  but  would 
disallow  interest  on  the  jewels  and  money. 


SIpptllatr  9urt£(Iifrtion«  (a) 

Regular  Appeals,  Nos.  95  and  123  o/1872. 
Nallathaxbi  Battab.    Appellant  in  No.  95. 

The  8uit  was  brought  by  Ihe  tmstefs  of  certain  pagodas  for  the 
recovery  of  six  villuges  from  the  def*  ndatit,  on  behalf  of  ilie  p»g:Kiaa| 
and  to  declHre  a  co|lp^^  sannad,  purporting  to  be  an  ancifni  a^ant  on 
T^hicli  delendant  ba»ed  his  title,  a  ioTfierj.  The  Disrriet  Judge  conii* 
drred  that  ih**  evidence  fiufficieutly  estahlibhed  that  the  title  to  the  Til- 
iHges  waa  in  tiie  templfs  and  not  iu  iht*  defeiidaut,  but  lie  was  also  of 
oj>iiiioo  that  as  HefendHnt  had  been  lawfully  ptacrd  in  maDag<'ment  by  the 
Board  of  Ke venue  in  1858  he  was  entitled  to  bold  the  villages  for  life. 
He  therefore  decUred  plaintiffs  reverbionary  tiile  as  trustee  ot  the  tea* 
pits  on  the  death  of  the  defendaut. 

Defendant  appealed  from  this  decision  as  to  the  title  and  plaintiff 
appealed  as  to  the  part  of  the  d'Cree  which  refused  him  immediate  p(«" 
session  of  the  property.  Held  hy  Ikkbs,  J.  that  the  title  to  munnee 
miidt  reside  in  the  pagoda  if  it  did  not  reside  in  the  dtfendan^  that  the 
evidence  abundantly  negatived  the  title  of  the  defendant,  and  that  plain* 
tiff  was  entitled  to  possess  and  manage  the  property  as  trustee  of  the 
temples.  Upon  the  question  whether  plaintiff  was  precluded  from  re- 
covering dunog  the  liie-time  of  defendant,  by  reason  of  the  order  of  1658, 

(a)    Present:  — Innea  and  Smdsnley,  J  J« 
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plaeinff  defendant. fa  possession:  ffehiihhk  the  Governmextt  could  not 
erea>e  a  vnlid  title  to  more  than  they  themselves  po8sea»td;  that  they 
bad  simply  taken  over  the  possession  Hnd  manigement  of  the  eudowmeut 
and  afterwnrds  given  it  over  to  defendant ;  tnat  bj  so  duini;  they  r*^- 
lieveH  themselves  of  the  trust  thej  had  undertaken  under  Regulaiion  VII 
of  1817  but  did  not  thf-rehy  appoint  defendant  a  manai^er  undnr  Upi^u- 
la'ion  Vllof  1817.  Held  also  that  the  Judgment  in  Suit  No.  17  of 
1819  iu  which  the  cousin  of  a  former  manager  sued  him  for  a  partition  of 
certain  villages,  some  of  which  were  included  in  this  suit  and  ia 
which  it  was  decided  that  the  manager  was  manager  and  not  owner,  was 
a  dftci.<(ion  up^n  a  question  uf  public  right  and  was  receivable  agaiuat  tha 
defendant. 

KiNDERf^LET,  J.  agreed  generally,  but  doubted  whether  the  judgment 
in  O.  S.  No.  17  of  1819  wai  upon  a  matter  of  sueii  general  interest  aa  to 
be  good  evidence  agaiUst  a  stranger. 

rpHESE  were  Eegular  Appeals  against  iilie  decision  of  P.  0.         i^n. 
^     Carr,  the  Acting  Civil  Judge  of  TinneveUy,  in  Original  J^y^^ 
Soit  No.  38  of  J  870,  k  123  of  1 872: 

Rama  Rau  for  the  appellant  in  No.  95  and  for  the  1st 
respondent  in  No.  123. 

Sloan  aiid  Johnstone  for  the  respondent  in  No*.  95  and 
for  the  appellant  in  No.  123. 

Nallathamhy  Mudaliar  for  the  respondent  in  No.  95* 

The  Government  Pleader  for  the  2nd  respondent  in 
No.  128. 

The  Court  deliyered  the  following  judgments  r— . 

Innito^  J. : — This  was  a  suit  brought  by  the  trustee  of 
the  pagodas  of  Nallayappen  and  Eanthimathi  Ammal  for 
the  recovery  of  six  villages  from  the  defendant  on  behalf  of 
the  pagodas  and  to  declare  the  copper  sannad  purporting  to 
be  an  ancient  grant  an  which  defendant  based  his  title  to 
be  a  recent  forgery.  There^  was  also  a  prayer  for  mesne 
profits.  The  District  Judge  considered  that  the  evidence 
sufficiently  established  that  the  title  to  the  villages  was  in 
the  temple  and  not  in  the  defendant,  but  he  was  also  of 
opinion  that  as  defendant  had  been  lawfully  placed  in 
management  by  the  Board  of  flevenue  he  was  entitled  to 
hold  the  villages  for  life.  He  therefore  declared"  plaintiff's 
reversionary  title  as  trustee  of  the  temples  on  the  death  of  the 
d^endant.  In  regard  to  the  copper  sannad  he  considered 
^t  mmecessaiy  to  determine  whether  or  not  it  is  a  genuino 
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November  10.  ii^stniment^  as  he  was  of  opinion  that  there  wa«  nothing  to 

B.A.N08.9S  show  that  it  had  ever  been  acted  npon. 
^123  o/isrg  '^ 

Defendant  appealed  from  this  decision  as  to  die  title, 
and  plaintiff  appealed  as  to  the  part  of  the  decree  which 
refused  him  immediate  possession  of  the  property. 

It  is  conceded  that  the  grant  of  the  villages  carried 
with  it  the  obligation  to  perform  certain  ceremonial  services 
in  these  temples.  In  other  words  it  is  conceded  that  tiie 
temples  have  at  least  a  charge  upon  the  prodnoe  of  the 
villages  for  this  purpose.  What  the  plaintifE  contends  is 
that  the  villages  appertain  exclusively  to  the  two  temples, 
while  defendant  claims  them  subject  to  Ihe  aforesaid  charge 
as  an  hereditary  grant  made  to  one  of  his  ancestors  and 
rightfully  devolved  on  him  which,  though  taken  possession 
of  by  the  Government  in  1S58,  was  restored  to  him  in 
1859.  The  only  substantial  question  is  whether  plain- 
tiff as  warden  of  the  temples  can  claim  actual  posses- 
sion and  management  of  the  villages  as  the  property  of 
the  temple.  Taking  the  appeal  of  defendant  first,  we  may 
start  with  the  admission  that  the  person  managing  in  1838 
was  Vendramuthu  Eumarasami. 

Exhibit  0  is  the  judgment  in  Original  Suit  No.  17  of 
1819  in  which  the  cousins  of  Vendramuthu  Kumarasami 
Pandaram  sued  him  for  partition  of  eight  villages  of  which  sis 
are  those  claimed  in  the  present  suit.  In  that  case  Vendra- 
muthu Kumarasami  Pandaram  set  up  that  the  villages  were 
t)ie  property  of  the  Nallay^per  pag^a,  and  that  ke  was 
xpanager  and  not  owner.  It  followed,  if  this  were  so,  that  the 
Qousins  could  have  no  right  to  enforce  partition.  The 
decision  was  that  he  was  not  the  owner.  To  arrive  at  tiiat 
d,ecision  it  was  necessary  to  determine,  and  the  Judge  did 
determine^  that  the  property  was  that  of  the  Nallayapper 
pagoda,  and  that  the  defendant  was  merely  a  manager  for 
the  pagoda.  The  present  Ist  defiandant  wa0  not  a  parfy^to  this 
Buit^  but  thjO  decision  is  a  decision  upon  a  publiQ  right, 
which  i»  as  reputation  receivable  iu  evidence  against  defend- 
ant, though  not  conclusive  as  evidence.  In  1838  the  villages 
were  attached  by  the  Collector  as  the  property^ef  the  pagodas 
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and  BO  beld.    The  same  person  was  then  in  management.         1873. 
The  evidence  that  he  was  then  managing  as  agent  of  Ist  sTTTNoir^ 
defendant  fails  entirely  as  the  Jndge  has  shown ;  and  the  pre-  <fe  123  </ 1872. 
siunption  arises  that  he  was  managing  on  behalf  of  the  tem- 
ples, as  he  himself  then  asserted.  Here  then  we  have  primi 
facie  evidence  of  aright  of  possession  and  management 
residing  in  the  temples  so  far  back  as  1819  and  up  to  1838. 

Then  how  does  defendant  meet  this  f  He  relies  on 
his  S4sanam  (the  copper  grant);  on  his  evidence  to  his  Hneal 
descent  from  the  original  grantor ;  on  certain  decisions  of 
the  Courts  ;  on  the  recognition  of  his  title  by  Gk)yemment 
in  1858  ;  on  long  possession ;  and  certain  other  evidence. 

The  S&sanam  and  defendant's  title  as  derived  from  it 
were,  it  is  tme,  recognised  by  the  Board  of  Bevenue  and  the 
Government  in  1858,  but  this  recognition  rested,  as  has  been 
clearly  shewn  in  the  judgment  under  appeal,  upon  no  apparent 
foundation.  As  to  the  judgments  from  1813  to  1866  on  which 
defendant  relies,  the  learned  Judge  of  the  Court  of  First  In- 
atance  has  very  carefully  gone  through  them,  and  it  is  clear 
that  the  question  of  title  as  between  the  temples  and  defend- 
ant has  not  by  any  of  those  judgm^its  passed  into  res 
jvdicata. 

It  appears  to  me  from  the  evidence  and  the  circum- 
staaoes  of  the  case  that  the  title  to  manage  most  reside  in 
the  pagoda  if  it  does  not  reside  in  the  defendant }  that  the 
evidence  abundantly  negatives  the  title  of  the  defendant; 
that  there  is  besides  evidence  that  the  possession  in  1819 
and  np  to  1838  by  Vendramuthu  Eumarasami  was  posses- 
sion on  behalf  of  idie  temple;  and  that  that  possession  conti- 
aaed  from  1838  till  the  surrender  of  the  villages  to  defend- 
ant, as  they  were  held  in  the  interval  by  the  Collector  on 
behalf  of  the  pagoda.  It  is  difficolt  to  understand  why  the 
managers  of  the  temple  did  not  come  forward  earlier.  Prior 
tp  1843,  we  have  it  in  evidence  that  there  were  no  Dhamia- 
knrtaa  which  would  explain  why  there  was  no  remonstrafaee 
on  the  part  of  the  temple  in  1838>  but  the  acquiescence  in 
1859  in  the  delivery  of  tlie  property  to  defendant  leads  to  a 
aospicion  that  those  concerned  abetted  defendant  in  1858-^9 
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1873.  when  he  asserted  his  title^  possibly  witb  a  view  to  obtain  n 
It  A*  Nob  •^^^^^'^  ^^  the  sums  accrued  in  the  hands  of  Government  dar* 
<H23q/1872.  ing  the  management. 

Bat  I  think^  for  the  reasons  first  given^  that  plaintiff  is 
the  person  entitled  to  possess  and  manage  the  property  aa 
trustee  of  the  temples^  and  I  would  affirm  the  judgment  on 
this  question. 

No  question  arises  of  a  bar  bj  lapse  of  time,  for,  as  the 
District  Judge  says  in  para.  25  of  his  judgment^  the  cause 
of  action  arose  in  January  1859  and  the  suit  was  filed  with* 
in  twelve  years,  viz.,  9th  December  lb70. 

We  now  come  to  the  appeal  of  plaintiff,  and  it  is  necessary 
to  determine  whether  plaintiff  is  precluded  from  recovering 
during  the  life-time  of  defendant  by  reason  of  the  order  of 
Government  in  1858,  placing  defendant  in  possession. 

The  District  Judge  considers  that  defendant  was  law- 
fully appointed  a  manager  and  that  he  cannot  be  ejected  in 
his  life-time,  but  he  has  given  plaintiff  a  decree  declaratory 
of  his  reversionary  title  on  behalf  of  the  temple.  The  Board 
of  Revenue  had  in  1838  taken  the  endowment  into  direct 
management  and  in  placing  defendant  in  possession  in  1859, 
they  simply  made  over  the  trust  to  the  person  whom  they 
supposed  to  be  entitled  to  hereditary  management.  But  if 
they  had  treated  him  as  the  person  absolutely  entitled  this 
circumstance  would  not  debar  a  rightful  competitor  from 
contesting  the  title.  The  Government,  assuming  to  act 
within  the  law,  could  not  create  a  vaUd  title  to  more  than 
they  themselves  possessed,  lliey  could  not  lawfully  hav& 
resumed  nor  had  they  affected  ta  resume  this  ancient  endow- 
ment. They  had  simply  taken  over  the  possession  and 
management  of  it,  and  this  was  all  that  they  gave  over  ta 
defendant. 

By  doing  so  they  relieved  themselves  of  the  trust  they 
had  undertaken  under  Regulation  VII  of  1817,  but  \  do  not 
conceive  that  by  relinquishing  the  possession  to  1st  defen- 
dant they  thereby  appointed  him  a  manager  under  Regula- 
tion VII  of  1817  as  supposed  by  the  Judge.  Under  the 
Regulation  a  manager  can  only  be  appointed  when  na 
private  person  is  found  competent  and  entitled  io  manage 
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tke  tmst.     But  defendant  was  evidently  in  the  view  o£  the        1873, 
GoTemment  both  competent  and  entitled,  and  possession  ^^y^ 
was  griven  to  him  not  as  manager  appointed  by  Government  <fe  123  o/ 1872. 
bat  as  the  person  supposed  to  be  hereditarily  entitled  to  ma- 
nage.    But  if  we  assume  for  argument's  sake  that  he  was 
appointed  mauager  under  the  provisions  of  Section   12  of 
the  Regulation^   that  is  still  no  bar  (see  Section   14)   to  a 
contest  of  the  title  with  a  view  to  the   recovery  of  the  pro- 
perty.    The  words  are  : — "  if  the  suit  be  brought  against  a 
competitor  or  other  private  person  for  recovery  thereof ;'' 
and  if  a  person  appointed  manager  sets  up  a  title  to  the 
property  he  takes  immediately  the  position  of  a  competitor 
and  becomes  liable  to  restore  the   property  if  another  is 
found  to  have  a  better  title. 

Z  think  that  plaintiff  is  entitled  to  be  at  once  placed  in 
possession  and  management  of  the  property  to  the  exclusion 
of  defendants ;  I  would  modify  the  decree  accordingly  and 
order  an  account  of  mesne  profits  from  the  commencement 
of  Pusly  1279  (1869-70)  to  date  of  decree. 

KiNBBESLBY,  J. — I  agree  generally  in  the  judgment  of 
Mr.  Justice  Innes.  My  only  doubt  is  whether  the  judg- 
ment in  Original  Suit  No.  17  of  1819  was  upon  a  matter  of 
snch  general  interest  as  to  be  good  evidence  against  a 
stranger.  That  suit  was  brought  by  a  coparcener  to  recover 
his  share  in  what  he  idleged  to  be  the  family  property  in 
eight  villages  of  which  six  are  now  in  question.  The  answer 
was  in  effect  that  the  property  was  not  family  pro- 
perty but  was  held  in  trust  for  the  performance  of  certain 
services  at  the  pagoda.  It  was  decided  that  the  property 
was  not  a  &mily  inheritance,  but  was  held  by  the  1st  de- 
fendant in  tiiat  suit,  Yendramuthu  Kumarasami,  in  trust 
as  an  endowment  of  the  Nallayappen  pagoda.  The  de- 
cision appears  to  have  been  upon  a  family  question  of  small 
interest  to  the  villagers,  and  I  have  been  unable  to  divest 
my  mind  of  a  doubt  whether,  with  reference  to  the  object 
matter  of  the  suit,  or  to  the  incidental  decision  in  favor 
of  the  pagoda,  the  judgment  can  be  held  to  be  upon  a 
question  of  such  general  interest  as  to  be  good  evidence 
nffli^af.  Nullatumbi  Batter^  who  was  no  party  to  it. 
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N  ^w^  10  ^^*  *^®  question  has  very  little  bearing  on  the  detenni- 

lt,A,  No8.9t  nation  of  these  appeals.    It  has  clearly  not  been  proved  that 
4feJ23Q/i872.   Vendramnthu  Eumarasami  held  the   villages  merely  as  the 

agent  of  Nallathambi  Battar ;  and  all  the  proceedings  of  his 
time  tend  to  show  that  Yendramuthu  Kumarasami  held 
the  Tillages  ostensibly  as  a  trustee  and  not  as  an  agent. 

It  is  quite  clear  from  Exhibit  V  S  that  the  Oovemment 
of  Madras  on  the  9th  December  1838  ordered  the  villages  to  be 
restored  to  Nallathambi  Battar,  not  as  a  trustee  or  manager 
appointed  under  Regulation  YII  of  1817,  but  as  the  person 
whom  the  Government  understood  to  be  rightfully  entitled 
to  possession  as  the  heir  of  the  original  grantor.  The 
Government  and  the  Board  of  Revenue  acted  under  the  im- 
pression that  Nallathambi  Battar  s  title  had  been  admitted 
both  by  the  Civil  Courts  and  by  the  Revenue  Authorities. 
But  it  now  appears  that  that  impression  was  erroneous. 
Nallathambi  Battar  having  come  into  possession  only  in 
1^58,  and  having  entirely  failed  to  establish  his  title,  I  think 
the  natural  presumption  must  prevail  that  the  endowment 
belongs  to  the  temple  in  which  the  service  waff  to  be  per- 
formed. And  Nallathambi  Battar  never  having  been  appointed 
a  trustee  or  manager  under  Regulation  YII  of  1817, 1  agree 
that  he  has  not  even  a  life  interest.  The  plaintiff  as  the 
trustee  of  the  Pagoda  is  therefore  to  be  placed  in  immediate 
possession  of  the  endowment,  an  account  being  taiken  as  di- 
looted  by  Mr.  Justice  Innes. 

I  think  that  all  the  costs  should  be  borne  by  Nallatbambi 
Battar  throughout. 


fltfiiellaU  9ttrt£(ti(ctt0tt;  {a) 

Regular  Appeal  No.  181  of  1872. 

GoPALASAWHT  MuDELLT      Appellant. 

MuKKES  OoPALiEB  and  41  others   •••    RespondenU. 

Suits  for  the  rfcoyery  of  rent  cannot  be  maintained  in  tbe  Cifil 
ConrtA  by  the  landholders  deseribed  in  Section  3  of  Madras  Act  VDI  of 
1^65  onlesa  poiiaha  and  mttchilkas  have  been  exehaneed  bdweoa  the 
landholder  «nd  the  tenant  as  required  by  Section  7  of  the  Act,  or  some 
one  of  the  other  conditions  of  the  Section  has  been  oomplied  wftfa. 

(a)    Present :— Hovgan,  C.  J«9  HoUdway,  Innes,  and  giudartley»  J  J  J« 


QOPALABAWlfT  MUBSLLY  V,  ICUKKXl!  OOFALISB.  813 

So  held  by  MorgaB,  C.  X,  Iqii«I|  J,  aad  Kiadersleyy  J.  (Holloway  1874 

J.  dtamtieate.)  Februarj^ie. 

Bat  sQck  suit  may  be  maintuned  by  the  landholders   described  o/l872.  _ 
in  Section  13  of  the  Act  without  eomplying  with  the  requirements  con- 
in  Seotion  7. 


1^0  kdd  by  Morgan,  G,  J.  (Kinderaley,  J.,  dissentieiite.) 

Bild  also  that  in  cases  where  puttahs  must  be  tendered*  tender  must 
be  made  before  the  espiration  of  tiie  Fasli  for  which  rent  is  sought  to  bo 
ceooTcred. 

rnHIS  was  a  Begnlar  Appeal  a^inst  the  decision  of  E.  F, 
^  Elicit^  the  Civil  Judge  of  Sal^a,  i^  Origiiial  Suit  No*  2 
of  1872. 

This  case  and  several  other  cases  were  referred  for  the 
consideration  of  a  Full  Bench  upon  the  construction  of  the 
Sections  in  Madias  Ax>t  YIII  of  1866  which  relate  to  the 
exdiange  of  puttahs  and  muchilkas  between  leupidholders 
and  their  tenants. 

(ySyXU^an  for  the  appeUant,  the  plaintifif. 

Rama  Rau  for  the  2nd^  21st  and  4l8t  respondents^  the 
2nd,  21st  and  41st  defendants. 

Bkasya/m  lyenga/r  for  7.  Sanjiva  Rem,  for  the  6th^  9tfa, 
10th,  ISth,  17th,  t7ik,  30th  and  31st  respondents,  the  6thj 
9th,  10th,  18th,  17th,  27th,  30th  and  31st  drfwdantsi 

The  questions  referred  for  the  opinion  of  the  Full  Bench 
were: — 

(1)  Whetiier  a  suit  for  arrears  of  rent  should  be  dis- 
missed unless  the  provisions  of  Section  7  of  Act  VHI  of 
1865  (Madffas)  have  been  complied  with. 

(2)  Whether  the  tender  of  a  puttah  after  the  expiry 
of  the  Fasli  to  which  it  relates  is  a  valid  tender. 

The  Court  deUv«!ed  the  following  judgments  :•«— 

KiNDBBSi^KY,  J. — ^Section  7  of  Madras  Act  VIII  of  1865 
provides  that  no  suit  brought,  and  no  legal  proceedings 
taken  to  enforce  the  terms  of  a  tenancy,  shall  be  sustainable 
unless  puttahs  and  muchilkas  have  been  exchanged,  or  un- 

42 
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Fh^^  less  it  be  proved  that  the  party  attempting  to  enforce  the 
R.  A.  No.  131  contract  had  tendered  such  a  puttah  or  mnchilka  as  the 
of  1872.  other  party  was  bonnd  to  accept,  or  unless  both  parties  shall 
have  agreed  to  dispense  with  puttahs  and  machilkas.  The 
question  is  whether  the  prohibition  contained  in  this  section 
applies  to  suits  brought  before  the  Civil  Courts  for  alrrears 
of  rent. 

Section  87  of  the  same  Act  runs  tbus : — Except  as 
hereinbefore  provided  to  the  contrary,  landholders  and 
others  shall  be  at  liberty  to  file  suits  in  the  Civil  Courts  for 
arrears  of  rent  or  revenue  due  to  them  when  tliey  may  see 
fit  to  do  so.  But  in  the  decision  of  suits  regarding  rates  of 
rent  the  Court  shall  be  guided  by  the  provisions  of  this 
Act. 

The  right  to^  bring  a  suit  before  the  Civil  Courts  for 
arrears  of  rent  would  seem  to  be  a  matter  of  course,  unless 
there  should  be  some  provision  of  law  to  the  contraiy. 
Section  87,  just  quoted,  points  to  some  provision  to    the 
contrary  in  the  same  Act,  and  I  conceive  that  it  plainly 
points  to  the   limitation  of   that    right    by    Section    7, 
and   by   Section    13,  which  is    the   corresponding    Sec- 
tion having  reference  to  leases  granted  by  ryots   to  their 
tenants.  It  has  been  objected  that,  taking  a  comprehensive 
view  of  the  history  of  legislation  on  this  point,  it  would 
appear   that  Sections  7  and  13  apply  only  to  summary 
proceedings    before   the  Collector,  and  have  no  reference 
to   suits    before    the  Civil  Court  ;  that  the   debates    and 
proceedings  of  the  Legislature  show  that  it  was  not  the 
intention  to    interfere  at    all  with  the  jurisdiction    of  the 
Civil     Courts;   and    that   the    final    clause     of    Section 
S7    would  be  unmeaning  because  no  question    regarding 
rates  of    rent   could     arise    where    a    puttah    and  mu- 
chilka  had  been  exchanged.    To    take  the  last   objection 
first  in  the  case  supposed,  the  Court  would  follow  rule 
I  of  Sectbn  11,  which  provides  that  all  express  contracts 
for  rents  shall  be  enforced  ;  and  it  is  clear  that  questions 
regarding  the  rates  of  rent  might  easily  arise  in  cases  where 
there  had  been  a  mere  tender,  or  where  there  was  an  agree- 
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ment  to  dispense  with  puttah  and  mnchilka.  I  cannot  there-         1874. 
fore  agree  that  the  final  clause  of  Section  87  would  have  no  a^^^^jD^xai 
meaning  if  applied  to  the  provisions  of  Section  7.    It  is     o/  1872. 
possible^  but  I  think  not  probable^  that  the  exception  at 
the  commencement  of  Section  87  may  relate  to  some  section 
contained  in  the  bill  as  at  first  drawn^  but  struck  out  before 
the  bill  passed  into  law.     I  did  not  think  that  this   was 
made  out  by  any  thing  which  was  said  in  the  argument,  and 
I  doubt  the  propriety  of  construing  an  enactment  by   a 
reference  to  the  debates  and  proceedings  which  led  to  it. 

Then  as  to  the  previous  course  of  legislation ,  Section  40 
of  Regulation  XXVIII  of  1802  expressly  provided  that  no- 
thing contained  in  that  Begidation  should  prevent  landholders 
or  farmers  of  land  or  other  persons  vested  with  the  power 
of  distraint  from  prosecuting  in  the  Zillah  Court  for  arrears 
due  to  them.  But  by  Regulation  Y  of  182^  Section  9,  suits 
preferred  in  the  ffillah  Court  for  arrears  of  rent  where  no 
puttah  had  been  granted  were  to  be  dismissed  with  costs, 
unless  it  should  be  proved  that  a  puttah  had  been  tendered 
and  refused^  or  that  both  parties  had  agreed  to  dispense 
with  puttah  and  muchilka.  Thus  the  restriction  imposed  by 
the  Madraa  Act  VIII  of  1865^  Section  7,  was  equally  imposed 
by  Section  9  of  Regulation  V  of  1822  on  the  jurisdiction 
of  the  old  Zillah  Courts.  Those  Zillah  Courts.  I  understand 
-were  established  under  R^^ulation  II  of  1802  and  were  pre- 
sided over  by  a  Judge  who  was  not  the  Collector^  and  Section 
9  of  Regulation  V  of  1822  does  not  seem  to  be  affected  by 
the  previous  Regulation  IV  of  1822  which,  expressly  reserved 
the  jurisdiction  of  the  Civil  Courts  from  the  operation  of 
certain  Regulations  of  1 802.  It  did  not  reserve  that  jurisdic- 
tion from  the  operation  of  the  following  Regulation  V  of 
1822.  The  terms  "  no  suit  brought  and  no  legal  proceedings 
taken  to  enforce  the  terms  of  a  tenancy^'  appear  to  me  sufii- 
ciently  wide  to  include  suits  in  the  Civil  Courts  for 
arreovs  of  rent.  The  reservation  of  rent  being  one  of 
the  terms  of  a  tenancy,  a  suit  for  rent  would  be  one  to 
enforce  that  term.  On  looking  through  the  old  Regulations 
I  have  been  unable  to  find  any  thing  which  satisfactorily 
shows  that  Sections  7  and  13  of*  the  new  Act  do  not  apply 
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1874.         to  suits  before  the  Civil  CoortB.  and  the  words  in  their 

February  16.  .  i   .  ,     . 

MTATNorSl  pwmaiy  meamng  plainly  mclade  such snits.    It  wonid  have 
of  1872.      been  of  little  use  to  insist  on  tha  exdiange  of  pattahs  and 
muchilkas^  if  snits  eonld  be  sustained  without  them. 

iNKts,  J.— The  point  contended  fof  in  E.  A.  No.  181  b 
that  Section?  of  Madras  Act  YIII  of  1865  has  no  application 
to  regular  suits  in  the  Civil  Courts,  and  that  consequently 
snits  for  arrears  of  rent  are  maintainable  in  the  Civil  Gooits 
without  the  exchange  of  puttah  and  muchilka  or  the  boIh 
stitutes  for  that  exchange  which  are  required  by  Section  7 
as  essential  preliminaries  to  the  institution  and  prosecatdon 
of  snits  and  other  legal  proceedings* 

The  Act  is  a  consolidating  Act,  and  it  is  desirable  fiist  to 
see.  how  the  law  stood  prior  to  the  enactment. 

Regulation AAVJUL  of  1802,  is  the  first  Regnlation  bearing 
directly  on  the  question.  The  object  of  the  Regulation  was, 
as  the  preamble  shows,  to  provide  for  the  recovery^  by 
summary  process,  of  arrears  of  rent  due  to  landholdeis 
by  their  tenants  and  to  save  the  parties  theexprafleand 
delay  attendant  upon  law  snits  in  the  Courts. 

The  Regnlation  lays  down  mles  for   lawfully  making 

distraint  and  sale  of  the  pk^perty  of  a  de&ulter  and  amst 

of  his  person.   There  were  subsidiaiy  provisions  also  fw  the 

protection  of  the  tenant  from  tiie  abuse  of  the  process  b0 

autliorized.     The  injured  tenant  Was  to  liave  damages  from 

the  wrong  doer  with  costs  of  suit.  SiEX5ti6Bis  3, 4,  6,  8, 9  14, 

15,16,17,18,19,21,26,28,29,35,88.    €lause8,'   Seion' 
13  also  authorizes  an  award  of  damages. 

On  the  failure  of  the  landholder  to  realize  the  arrear 
by  distraint^  he  was  authorized  to  cause  the  arrait  of  the 
defaulter,  and  for  ihis  purpose  to  take  certain  proceediiigs 
before  tbe  Judge  of  the  Zillah  Courts  and  in  oerisdn  e? eots 
arising  out  of  these  proceedings  the  Judge  was  authorised 
(Section  34,  Glauses  4  and  5}  to  make  a  summary  enqniiy 
into  the  merits  of  the  icase  and  determine  whether  the 
amounts  claimed  as  arrears  of  rent  were  due  or  not,  and  to 
act  in  either  behalf  in  the  mode  prescribed  by  Clause  S. 
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In  the  former  case  the  defaulter  may  be  kept  in  arrert         l^?^* 
till  payment;    in  the  other  he  is  to  be  disoharged^  with  Jg, a. No. I3i 
costs  and  damages  payable  by  the  landlord.  o/1872. 

The    party     against     whom     the    Judge     decided 
in   this    summary    inquiry   might     institute     a     regular 
suit  in  the  Courts  and  if  he  established  his  case  might  re- 
cover what  would  compensate  him  for  the  amount  paid  under 
the  erroneous  decision  arrived  at  on  the  summary  enquiry^ 
with  costs  of  both  proceedings*    No  appeal  lay  to  a  Higher 
Ciourt  from  this  decision  (Sections  35^  36  and  87).    The 
Courts  of  Adawlut  were  instituted  only  six  months  before  the 
enactment  of  this  Regulation.    It  is  to  be  inferred  from  Be* 
gulation  11  of  1802^  under  which  the  Courts  were  established^ 
that  it  was  not  intended  to  exclude  suits  for  arrears  of  rent 
&om  the  cognizance  of  the  Courts^  and  it  is  apparent  from 
the  preamble  to  Regulation  AA.V  ill  of  1802  that  its  object  was 
to  give  landholders  the  remedy  by  distraint  and  arrest  as  cm 
{dtemative  remedy  to  a  regular  suit^  and  Section  42  ci  Begn- 
lation  JLXl  VUl  (evidently  to  obviate  any  misapprehension  which 
might  arise  from  the  provisions  of  Sections  36  and  87)  pro- 
hibits such  a  oonstmction  of  the  Regulation  as  would  "  pre- 
*'  vent  persons  vested  with  the  powers  of  distraint  from 
**  prosecuting  in  the  Zillah  Court  of  Adawlut  for  arrears  due 
"  to  them  from  under  &rmers  or  ryots  or  their  sureties/' 
It  goes  on  to  say,  "  when  they  may  prefer  the  mode  of 
'*  procedure  in  the  Zillah  Court  to  that  of  distraining  per- 
*'  sonal  property  for  the  recovery  of  arrears^  proprietors  or 
**  fanners  of  land  shall  be  free  to  do  so/'  By  Regulation  ^STXX 
^  of  1802  ''  to  the  end''  as  the  preamble  declares  that  culti- 
"  vators  and  under  tenants  of  land  may  have  the  benefit  and 
'^  protectiou  of  determinate  agreements/'  the  exchange  of 
puttahs  and  muchilkas  is  positively.enjoined. 

The  provisions  of  Regulation  XXVUI  of  1802,  which 
ware  or^pnaU^  applicable  to  permanently  settled  districts  only, 
were  extended  by  Section  6  of  Regulation  11  of  1806  to  all 
districts  in  which  Zillah  Courts  ^may  be  established  under 
this  Regulation ;  and  that  portion  of  Regulation  TCmc  of 
1802  which  enjoins  the  exchange  of  written  terms  of  agree- 
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Fe^n!a'  16  ^®^*  between  landlords  and  tenants  is  extended  by  Section 
M,  A,  Ko,  131  4^  Begtdation  11  of  1806,  to  engagements  of  Collectors  with 
-^OSIH^  rjrots. 

The  injunction  to  exchange  written  engagements  was 
plain  enough,  bat  no  means  were  provided  for  compelling  its 
observance,  and  it  is  easy  to  see  that  it  wonld  not  be  regularly 
observed  except  by  the  officers  of  Government.  Begnla- 
tion  V  of  1822  declares  that  '^  the  provisions  of  Eegulations 
*'  XXVIII  and  XXX  of  1802  have  been  fonnd  insufficient  for 
*'  the  due  protection  of  the  ryots''  in  whose  interests  princi- 
pally it  is  dear  Regulation  V  of  1822  was  enacted.  In  pur- 
snimee  of  the  recital  in  the  preamble  of  the  expediency  of 
investing  Collectors  with  authority  to  take  primary  cogni- 
zance of  '^  all  cases  which  under  the  provisions  of  those  Re* 
gnlations  (XX  and  XXX  of  1802)  are  cognizable  by  sum- 
mary suit  in  the  Courts  of  Axiawlut,''  it  proceeds  in  Section 

2  to  transfer  this  authority  to  the  Collectors,,  with  certain 
exertions.  Section  9  enacts  that ''  suits  preferred  in  the  Zillah 
^  Court  for  arrears  of  rent  or  revenue  from  under  farmers  or 
*^  ryots  [or  their  sureties  where  no  putts^  has  been  granted 
^  shall  be  dismissed  with  costs,  unless  it  shall  be  proved 
^  to  the  satis&ction  of  the  Judge  that  a  puttahhad  been  tender- 
*'  ed  and  rd^used,  or  that  both  parties  had  agreed  to  dispense 
'^  with  the  use  of  puttah  and  muchilka.'^ 

Now  there  is  nothing  in  this  Section,  standing  by  itself, 
to  admit  of  any  other  construction  being  put  upon  the  word 
'^  suits''  than  that  it  mea;ns  ordinary  suits,  or  as  they  are 
called  m  Regulation  XXVIII  of  1802,  and  in  the  preamble  of 
this  Regulation,  "  Regular  suits'*  as  opposed  to  ^  auwmary 
suits,* 

Now  the  contention  i»  that  by  the  similar  language  of 
Section  7,  Madras  Act  V  111  of  1865i  Regular  suits  in  the  Courts 
are  not  intended  ;  but  if  Section  9  of  Regulation  Y  of  1822 
refers  to  Regular  Suits,  the  provision  which  it  is  said  the 
Legislature  did  not  intend  by  the  language  of  Section  7, 
Madras  Act  YIII  of  1865  would  at  least  be  shown  to  have 
been  the  existing  law  up  to  the  date  of  the  enactment  of  that 
Act. 
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Now  is  there  ai^y  thing  in  Regulation  V  of  1822,  viewed  pj^^'  .^ 
as  a  whole,  to  favor  thje  contention  that  any  other  than  regu-  TTZlvS.  131 
lar  suits  were  intended  in  Section  9  ?    ^  .   <^/^Q^^-   . 

Section  2  of  Regulation  Y  of  1828  transfers  to  the 
cognizance  of  the  Collector  all  cases  which,  under  the  provi- 
sions of  Regulation  XL  of  1802,  were  summarily  cogni« 
zable  by  the  Zillah  Courts,  with  exception  of  the   cases 
referred  to  in  Sections  85  and  40,  Regulation  XXYIII  of  1802* 
No  doubt  there  is  here  a  reference  to  Sections  35  and  40  as 
Sections    which    relate   to  summary    suits,    whereas    the 
language  of  those  Sections  ^  Regular  judicial  investigation  and 
decision  in  the  Courts  of  Adawlut,"  ^^  nothing  contained  in  this 
Regulation  &all  be  construed  to  prevent  persons  from  insti- 
tuting suits  in  tiie  Zillah  Courts  of  Adawlut^^  "  from  prose- 
cuting in  the  Zillah  Courts  of  Adawlut,^'  renders  it  perfectly 
clear  that  the  suits  mentioned  in  those  sections  are  regular 
suits  and,  in  the  absence  of  any  express  declaration  in  Regu- 
lation Y  of  1822  that  the  suits  intended  by  those  sections 
were  summary  suits,  a  natural  construction  must  be  attached 
to  the  language  of    those  sections,  notwithstanding   that 
Regulation  Y  of  1822,     Section  2  refers  to  them  as  relating 
to  summary  suits.    It,  therefore,  comes  to  this,  that  the  pro- 
visions of  Regulation  Y  of  1822,  transferring  to  Collectors  the 
cognizance  of  certain  suits  up  to  the  date  of  enactment  of 
that  Regulation  cognizable  by  the  Zillah  Courts,  did  not 
embrace  the  regular  suits  referred  to  in  Sections  35  and  40 
of  Regulation  XXYIII  of  1802,  the  cognizance  of  which 
remained  as  before  with  the  Zillah  Court  of  Adawlut. 

If  there  were  any  ground  for  saying  that  these  were, 
or  were  declared  by  the  Legislature  to  be,  summary  suits^ 
the  further  contention  might  perhaps  not  be  without  some 
appearance  of  foundation  that  the  word  '  suits'  in  Section  9 
has  reference  solely  to  the  suits  mentioned  in  the  previous 
Section  2,  as  still  left  to  the  cognizance  of  the  Zillah  Courts 
and  therefore  embraces  summary  suits  orUy,  and  that  the 
institution  of  regular  suits  is  independent  of  the  conditions 
which  Section  9  requires  should  be  complied  with  as  prelimi^ 
nary  to  the  institution  of  the  summary  suits  referred  to  in  it. 
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1874.  Bat  even  this^  I  thinks  would  be  a  forced  conBfamctioii 

Jg  ^A^*yo.lSl  ^^^^  there  is  nothing  in  Section  9  to  qualify  the  meaning 
<8^1872.      of  the  word  *  snits'  nsed  in  it,  which  in  its  ordinary  sense 
would  of  course  include  regular  suits. 

It  is  apparent  from  the  provisions  of  Section  3  wliieh 
for  the  first  time  makes  ^the  grant,  or  tender  and  refusal  o! 
puttah,  prerequisite  to  the  sale  of  property  attached  under 
Begulation  XXVUI  of  1802  for  discharge  of  arrears  of  rent  or 
revenue,  that  the  Legislature  had  found  that  a  sanction  was 
required  to  the  observance  of  the  law  enjoining  eKcfaange  of 
puttah  and  muohilka-  And  there  appears  nothing,  therefore, 
strange  in  the  provisions  of  Section  9  in  shotting  out  kmdlordB 
from  suing  in  the  ZiUah  Courts  for  arrears  of  rent  ezo^t 
en  the  same  conditions  as  tiiose  required  before  proceedings 
in  distraint  in  ihe  Court  (tf  the  Collector  for  arrears  of  rent 
could  be  rendered  effective  by  sale  of  the  attached  property* 
I  am,  therefore,  of  opinion  that  up  to  the  date  of  the  eaucL 
ment  of  Madras  Act  VIII  of  1865,  the  Courts  were  preclndfid 
from  taking  cognixance  of  regular  snits  for  arrears  of  rent 
except  under  the  conditions  of  Section  9,  Begulation  Y  of 
1822. 

This  is  also  in  accordance  with  the  view  taken  by  the 
late  Saddr  Court  in  Special  Appeals  58^  59,  60  of  1857 
and  412  of  1860. 

Now  Section  7  of  Madras  Act  VIII  of  1865  appears  to 
embody  the  provisions  of  the  two  Sections  3  and  9  of  Bega- 
lation  V  of  1822.  But,  it  is  argued,  the  Section  cannot  em- 
brace regular  suits  in  the  Courts,  because,  if  it  did  so,  it  would 
be  inconsistent  with  the  terms  of  a  later  Section  (Sec- 
tion 87) .  Now  that  section  runs  as  follows  : — ^Except  as 
herrai  before  provided  to  the  oontraiy,  landholders  sd 
others  idiall  be  at  liberty  to  £Qe  suits  in  the  Civil  Courte  for 
arrears  of  rent  and  revenue  due  to  them  when  diey  may  see 
fit  to  do  so.  But  in  the  decision  of  snits  r^y^ardiug  ntes  of 
rent  the  Courts  shall  be  guided  by  the  provisions  ctO^ 
Act* 

It  is  said  if  Section  7  be  applicable  at  all  to  regnhf 
suits  in  the  Courts,  suits  as  regards  rates  of  rent  most  afr 
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cessarily  be   included  in  the  term  ^'  suits  to  enforce  the        1874. 
terms  of  a  tenancy"  used  in  Section  7.     But  here  is  a  special   b  ^  iybTlTi 
provision  that  in  the  decision  of  suits  regarding  rates  of      of  1872, 
rent  the  Courts  shall  be  gpiided  by  the  provisions  of  this 
Act,  implying  that  this  Act  is  not  intended  to  govern  other 
suits  regarding  rentwhich  may  be  instituted  in  the  Courts. 

But  this  view  of  the  question  appears  to  me  to  be  un- 
sound. Let  UB  assume,  for  tiie  saka  of  argnm^it,  that  the 
words  "  except  as  herein  before  provided  to  the  contrary"  in 
Section  87  have  reference,  if  not  sole  reference  to  the  pro- 
visions of  Section  7,  then  I  see  nothing  to  prevent  the 
words : — "  But  in  the  decision  of  suits  regarding  rates  of 
rent,  the  Courts  shall  be  guided  by  the  provisions  of  this 
Act '/'  from  being  read  consist^itly  with  the  language  of 
Section  7,  though  that  lang^ge  be  held  to  apply  to  regular 
suits. 

It  is  clear  that  as  respects  suits  for  rent  over  which 
(altiiough  puttah  and  muchilka  have  not  been  exchanged) 

the  Court  has  cognizance  by  reason  of  there  having  been  a 
tender  of  a  puttah,  or  an  agreement  to  dispense  with  a  put- 
tah, there  may  be  a  contention  regarding  rates  of  rent.  The 
words  "  suits  regarding  rates  of  rent"  may  be  read  with- 
out violence  as  meaning  suits  involving  disputes  regard- 
ing rates  of  rent,  which  is  the  exact  expression  used  in  Sec- 
tion 11  in  reference  to  such  suits  before  the  Collector. 

Now  if  this  provision  at  the  close  of  Section  87  were 
wanting  in  the  Act,  the  Courts  in  such  cases  would  not  be 
bound  to  follow  the  directions  of  Section  11  as  to  the 
mode  in  which  the  proper  rates  of  rent  payable  are  to  be 
ascertained  in  proceedings  before  the  Collector.  The  Col- 
lector, bound  by  the  directions  of  Section  11,  would  be 
ascertaining  and  determining  the  rates  of  rent  on  the  prin- 
ciples laid  down  in  that  section,  while  the  Courts  might  be 
following  principles  of  a  totally  different  character. 

If  a  contract  for  a  certain  rate  of  rent  (''  express  or 
implied'^  as  Section  11  has  it,)  were  shown  to  exist,  no 
donbt  the  Courts,  equally  with  the  Collector,  would  feel 
bound  to  enforce  it ;  but  it  is  not  inconsistent  with  the 
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fJ^uI'  16    ^^'^^^^"'^^^c^s  of  a  puttah  having  been  tendered,  or  with  the 
R.  A,  No.  131  existence  of  an  arrangement   to  dispense  with  puttah  and 

— 2£ : —  muchilka,  that  there  may  yet  have  been  no  contract  express 

or  to  be  implied  from  the  conduct  of  the  parties^  or  at  least 
that  such  contract  in  the  terms  alleged  by  the  landlord 
may  fail  to  be  established  to  the  satisfaction  of  the  Court. 
Then  it  is  easy  ta  see  the  enormous  inconvenience  that  would 
arise  if  when  driven  to  determine  what  is  the  proper  rate  of 
rent  the  Courts  should  proceed  to  act  upon  different  principles 
from  those  laid  down  for  the  guidance  of  the  Collector  m 
such  cases. 

So  that  it  appears  to  me  that  there  is  nothing  in  the 
closing  provision  of  Section  87  inconsistent  with  the  appli- 
cation of  Section  7  to  regular  suits  in  the  Civil  Courts. 

Further,  unless  the  words  "  except  as  hereinbefore 
provided  to  the  contrary^'  have  reference  to  thepre-requisites 
to  the  jurisdiction  arising,  which  are  specified  in  Section  7, 
it  does  not  appear  to  what  they  can  be  held  to  apply,  as 
there  is  no  other  expression  in  the  Act  which  expressly  or 
impliedly  excludes  or  Umits  the  jurisdiction  of  the  Courts. 

I  am  of  opinion,  therefore,  that  Section  7  of  Madras  Act 
VIII  of  1865  applies  to  regular  suits  in  the  Civil  Courts  and 
that  it  embodies  a  pre-existing  provision  of  the  law,  the 
object  of  which  was  in  its  origin  and  still  is  to  force  land- 
lords to  enter  into  written  engagements  with  their  tenants 
an  object  which  it  is  easy  to  see  must,  if  carried  out,  be  of  the 
ntmost  advantage  to  all  parties  and  the  provision  therefore 
not  unnaturally,  as  it  appears  to  me,  finds  a  place  in  suchs 
law. 

I  would  therefore,  as  regards  Begular  Appeal  No.  131, 
dismiss  the  Appeal  so  far  as  it  relates  to  this  point. 

HoLM)WAY,  J. — In  my  opinion  the  key  to  the  const^u^ 
tion  of  this  Act  is  the  existence  of  two  coincident  processes, 
one  called  summary  and  the  other  regular. 

The  scope  of  the  Act  seems  to  me  to  show  the  necessity 
o£  an  interpretation  restricting  "the  suit  brought"  and  ''  pro- 
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tJeedings  taken"  in  Section  7  to  suits  and  proceoclings  under        1874. 

*^S-^ct  if.^.  No.  131 

The  purpose  is  the  consolidation  and  simplification  of  '  — 

laws  already  passed  and  the  providing  of  a  uniform  process 
for  the  recovery  of  rent.  The  laws  consolidated  are  those 
contained  in  the  schedule  and  it  is  therefore  peculiarly  neces- 
sary to  see  what  their  true  construction  was. 

Before  V  of  1822  the  Zillah  Courts  alone  were  invested 
with  two  sorts  of  jurisdiction.  Regulation  V  of  1822  gave 
concurrent  jurisdiction  to  the  Collectors  with  respect  to  the 
so  called  summary  suits. 

Act  VII  of  1839  shews  that  concurrent  jurisdiction  aa 
still  esds  ting,  abolishes  the  Native  Commissioner  who  had 
hitherto  been  able  to  proceed  side  by  side  with  the  Tahsil- 
dar,  and  subjects  the  proceedings  of  the  TahsOdar  as  to  his 
exeeutive  functions  to  the  Collector  only. 

The  preamble  of  Begulation  V  of  1822  shows  to  my  mind 
very  clearly  the  narrowing  of  the  scope  of  the  whole  of  the 
Begulation  to  Teases  falling  without  Sections  35  and  40  of 
Regulation  XXVIII  of  1802. 

There  were,  therefore,  still  two  tribunals  with  this  so 
called  summary  jurisdiction,  and  the  intended  alleviations  of 
the  tenant  required  the  restriction  of  both.  Sections  34  &  85 
of  Regulation  XXVIII  of  1802  are  still  in  operation.  The 
Zillah  Judge  might  still  proceed  in  his  summary  enquiry  fuid 
arrive  at  his  result  which  either  party  could  stiU  rip  up  and 
reverse  by  a  suit  regularly  instituted  subject  to  the  ordinary 
rules  of  Appeal  (Sections  35  &  36) .  Section  9  therefore  be- 
came necessary  in  order  to  narrow  this  summary  remedy  to 
cases  in  which  puttahs  had  been'granted,  tendered,  refused^ 
or  dispensed  with.  It  seems^to  me  clear,  on  tho  whole  scope 
of  these  Regulations  and  the  construction  of  them  ac- 
cording to  their  purpose,  that  Section  9  applies  to  these 
summary  suits  only.  Be  it  observed  that  unless  this  waa 
done  all  tho  previous  provisions  were  futile,  for  the  Zillah 
Judge  under  Sections  2  to  5  might,  despite  those  provisions^ 
have  put  the  ofEender  in  prison,  and  under  Section  6  the  pro". 
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1874.  perty  of  the  de&Tiltep  might  have  passed  to  the  possession  of 

February  16.  ji     j 

B.  A.  No.  131  ^®  landlord. 


of  1872. 


This  construction  therefore  gives  to  the  words  of  Section 
9  a  perfectly  intelligible  object  consistent  with  the  reason 
and  scope  of  the  Begolation^  while  to  give  to  it  a  general  con- 
struction would  be  to  depart  from  that  declared  scope  alto- 
gether. The  object  was  to  take  security  that  the  summary 
procedure  was  not  allowed  to  the  detriment  of  the  tenant. 
That  security  was  not  considered  needed  as  to  suits  in  the 
regular  way,  and  in  fact  every  one  of  these  summary  de- 
cisions was  under  the  old  Begulations  and  continued  under 
Section  10  of  Regulation  V  of  1822  reviewable  and  reversible 
by  a  regular  suit.  I  am  of  opinion  that  the  process  intended 
was  not  an  appeal  in  the  ordinary  acceptation  of  the  word  bnta 
regular  suit^the  same  remedy  as  the  old  Begulations  provided. 
I  think,  therefore,  that  the  decisions  of  the  Sadr 
Court  (very  few  in  number)  both  as  to  the  extended  scope 
of  Section  9,  and  as  to  the  proceeding  being  a  mere  appeal 
are  not  in  accordance  with  the  proper  construction  of  the 
Act. 

In  the  course  of  the  argument  I  referred  to  Segulation 
IV  of  1822,  passed  one  week  before  V  of  1822,  construing 
the  previous  Begulations.  I  still  think  that  that  Begulation 
has  an  important  bearing  upon  this  matter.  It  declares  ex- 
plicitly that  no  definition  of  right  was  intended.  Its  effect 
I  have  elsewhere  considered.  (Ill,  Madras  High  Court,  13). 

If  this  Begulation  had  succeeded  Begulation  Y  of  1822,  it 
would  absolutely  conclude  the  question,  for  I  apprehend  that 
one  of  the  most  important  of  a  man's  rights  is  the  right  of 
action.  To  declare  the  requisites  to  an  action  being  brought 
is  to  define  a  right  on  one  of  its  most  important  sides ;  to  add 
a  requisite  not  pre-existent  is  to  limit  it ;  to  take  it  away  al- 
together is  to  infringe  it ;  and  no  one  of  these  things  was  in- 
tended by  the  Begulations  which  were  about  to  be  amended. 
It  would  certainly  be  a  strange  departure  from  the  logic  as 
well  as  the  practice  of  construction  to  extend  the  words  of  an 
amending  Act  without  the  smallest  necessity  to  matters 
which  the  substantive  Acts  did  not  embrace  at  all.    It  would 
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be  still  more  singular  if  with  the  draft  of (Kegulation  Y  of        1874. 
1822  already  in  their'desks  the  Legislature  had  volunteered  :SX1^^' 
this  declaration  of  intention  which  they  were  about  to  violate     q/  1872. 
seven  days  afterwards.    Probably  the  exigences  of  printing 
were  the  only  reason  for  the  Begulations  not  passing  together. 
Whether  they  passed  together  or  not  a  long  array  of  cases 
shows  that  relating  to  the  same  matter  they  can  by  no  pro- 
cess be  separated  in  construction.     According  to  the  English 
doctrine  they  could  not  have  been  if  they  had  all  been  re- 
pealed.    (See  Dwarris  on  Statutes^  568  seq.) 

The  conclusion  seems  to  me  obvious  both  upon  legal 
logic  and  upon  the  cases.  The  whole  array  of  these  Acts 
is  concerned  with  expeditious  remedies  and  the  narrowing 
of  rights  is  not  embraced  by  them. 

I  put  then  the  same  construction  upon  Section  7  of  the 
consolidating  Act  as  upon  Section  9  of  the  old.  The  Act 
is  in  pwri  materid  with  it*  I  should  do  so  if  the  words  were 
against  it  but  there]are  throughout  this  Act  constant  indica- 
tions that  the  summary  procedure  is  still  the  matter  dealt 
with.  The  '^  herein-before  provided''  of  Section  87  is  the 
most  plausible  argument  that  some  restriction  upon  Civil 
Suits  went  before. 

The  answer  however  is,  perhaps^  that  the  summarv 
jurisdiction  of  the  OivU  Courts  was  meant  to  be  preserved, 
and  perhaps  that  it  was  put  in  to  meet  imforeseen  difficulty. 

The  passage  at  the  end,  however,  is  a  further  proof  of 
what  seems  to  me  obvious,  that  all  these  Acts  have  a  restricted 
operation.  If  it  generally  applied  why  should  the  rates 
of  rent  be  specified.  The  arguments  from  isolated  expres- 
sions in  Acts  made  in  the  fashion  to  which  we  are  accus- 
tomed is  worth  little  and  I  would  not  press  it  on  either  side. 

MoBQAN,  C.  J. — ^Various  questions  touching  the  con- 
Btmction  of  the  Madras^Bent  Recovery  Act  VUI  of  1865 
arise  in  the  several  cases  referred  to  the  Full  Bench.  I  do 
not  find  in  the  orders  of  reference  that  any  of  these  are 
particularly  mentioned  as  the  iquestions  which  we  are  asked 
to  consider,  but  from  tho  xourse   of  the  argument  it  be- 
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1874.  came  evident  that  the  main  controTerBy  rektes  to  the  oon* 
B  A.  No.  131  ^^"i^ion  of  Sections  7  and  87  of  the  Act.  The  former 
of  ^^^^  Section  enads  that  no  suit  shall  be  sustainable  to  enforoe 
the  terms  of  a  tenancy  unless  pnttahs  and  mnehilkas  have 
beoL  exchanged :  by  the  lattw  Section  landhcddera  to  whom 
arrears  of  rent  are  dne  are  left^free  to  sue  for  soch  arrears  in 
the  Civil  Court ''  excq>t  as  hereinbefore  provided  to  the  con- 
trary.''  It  is  contended  that  the  remedy  hy  suit  in  tiie 
Civil  Court  is  open  to  the  landbolder,  although  there  has 
been  no  interchange  between  himself  and  the  tenant  cf  the 
writings  enjoined  by  this  Act. 

I  will  consider  first  the  question  as  it  arises  between 
the  landholders  specified  in  the  3rd  Section  of  the  Act  and 
their  t^iants  ;  and  it  will  be  sufficient  for  present  purposes 
to  describe  the  two  classes  of  persons  by  the  old  terms  of 
zemindars  and  ryots. 

The  Act  of  1865  requires  written  agreements  between 
ihese  landholders  and  their  tenants,  '*  tiie  engagiements  of 
the  landholders  being  termed  puttah,  and  those  of  the 
tenants  being  termed  muchUka."  Special  provision  is  made 
tsonceming  the  several  matters  to  be  therein  stated :  their 
execution  and  registration  is  also  provided  f  cu%  and  penalties 
ere  imposed  on  the  landholders  for  any  unauthorized  ex- 
actions in*'ezcess  of  the  rent  ,or  charges  specified  in  the 
pnttahs.  It  is  not  necessary  now  to  consider  to  what  extent 
and  for  what  purpose  the  relation  of  zemindar  and  ryot  may 
arise  and  exist  without  the  interchange  of  these  writings, 
but  it  is  certain  that  the  remedy  by  suit  and  by  legal  pro- 
ceedings under  this  Act  will  be  wanting  to  the  enforcement 
of  the  terms  of  a  tenancy  when  the  parties  have  not  entered 
into  these  written  ^reements. 

It  is  beyond  dispute  that  these  persons  are  absolutely 
deprived  of  all  tiie  remedies  which  the  Act  itself  gives  to 
enforce  the  terms  of  the  tenan<r^,  but  it  is  argued  that  the 
words  of  the  7th  Section  refer  only  to  such  remedies ;  the 
remedy  by  suit  in  the  otdinary  tribunals  for  the  recoveiy 
of  arrears  of  rent  is,  it  is  said,  a  thing  apart  and  a  remedy 
which  the  landholders  have  always  enjoyed  ai;^  which  is 
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expressly  saved  to  them  by  the  87tli  Section  of  the  Act.         1874. 

,  At       FelfruB/ry  IS, 

But  the  words  of  the  law  are  opposed  to  this  argument.  In  sTZTTfoTiSil 
many  places  this  Act  distinguishes  between  proceedings  ^^^^^ 
under  the  Act  and  proceedings  in  the  ordinary  Courts  (See 
Sections  2 — 13, 78 — 86.)  In  the  Section  now  in  question  there 
are  no  w(H*ds  indicating  that  remedies  under  the  Act  or  any 
particular  kinds  of  remedy  were  intended ;  on  the  contrary  the 
language  is  comprehensive  : — "  no  suit  brought  and  no  legal 
proceedings  taken  to  enforce  the  terms  of  a  tenancy  shall  be 
sustainable^unlessputtaha  and  muchilkas  have  been  exchanged 
as  aforesaid,  or  unless  it  be  proved  that  the  party  attempting 
to  enforce  the  contract  had  tendered  such  a  puttah  or 
muchilka  as  the  other  party  was  bound  to  accept,  or  unless 
both  parties  shall  have  agreed  to  dispense  with  puttahs  and 
machilkas.'' 

Unless  for  strong  reasons  we  should  not  be  justified  in 
linaiting  this  plain  and  comprehensive  language  in  the  way 
suggested.  But  it  may  be  said  that  the  scope  of  the  enact- 
ment itself  requires  some  such  limitation  ;  that  the  Act  as 
it  is  described  in  the  title  is  for  the  most  part  a  mere  conso- 
lidation of  former  laws  ^^  which  define  the  process  to  be  taken 
for  the  recovoiy  of  rent,''  and  that  this  new  law,  like  the  old 
Bagolation,  which  it  supersedes,  deals  only  with  summary 
remedies  and  has  no  application  to  the  remedy  by  regular 
suit  in  the  Civil  Court. 

Let  us  see  «what  was  the  state  of  the  law  before  the 

enactment  of  Act  VIII  of  1865.     The  list  of  repealed  Eegu- 

Reg.  XXVIII  1802.       Nations  given  in  Section  89   shews  the 

XXX  1802.  laws    which  the  Act    displaced  and 

II  I802S.S.4&6         1.1..  /.         ,,       .,       ., 

V  1822.  wnicn  it  professed  by  its  title  and  pre- 

'  amble  not  only  to  consolidate  but  also 

to  simplify  and  improve.  Regulation  XXVIII  of  1802,  after 
reciting  thatit  was  ^'  necessary  to  the  punctual  collection  of  the 
public  revenue  that  landholders  and  farmers  of  land  should 
have  the  means  of  compelling  payment  from  defaulters  with- 
out being  obliged  to  have  recourse  to  the  Courts  of  Judicature 
and  incurring  the  expense  and  delay  necessarily  attending  a 
law  process  for  the  recovery  of  arrear  of  rents  or  revenues^' 
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1874.        gave  to  proprietors  and  farmers  of  land  yarions  stringent 

rthrucLTy  16,  t      i        • 

M.A,No.  I3i  ^^^  summary  remedies  by  distress^  attachment  and  otaerwise, 
— ^-^  ^^'^^'      for  the  recovery  of  such  arrears. 

By  another  Regulation  (Regulation  XXV  of  1802)  en- 
acted at  the  same  time^  the  Goyemment  was  authorized  to 
make  a  permanent  settlement  of  the  land  reyenue  and  to 
grant  by  deed  proprietary  right  '*  to  all  persons  being  or 
constituted  to  be  Zemindars  or  Proprietors  of  land/*  Bj 
the  14th  Section  of  this  Regulation,  which  has  in  no  part 
been  expressly  repealed.  Zemindars  are  required  witihina 
reasonable  period  of  time  to  grant  to  each  ryot  a  puttah. 

Regulation  XXX  of  1802  prescribed  the  kinds  of  pattahs 
and  muchilkas  to  be  exchanged  between  landholders  and 
ryots  and  provided  some  remedies  for  the  breach  by  either 
party  of  its  enactments.  But  the  Legislature  of  that  daj; 
while  clearly  indicating  in  the  two  Regulations  just  men- 
tioned the  importance  it  attEbched  to  the  interchange  of  tb 
written  engagements  both  for  the  security  of  the  cultivators 
and  the  prevention  and  settlement  of  disputes,  made  veiy 
ineffectual  provision  for  the  enforcement  of  the  interchange 
of  these  written  engagements.  The  landholder  who  dis- 
regarded the  injunctions  of  the  law  was  nevertheless  in 
a  position  to  assert  all  the  summary  remedies  which  de 
Regulation  XXVllL  of  1802  gave  to  him.  In  one  case  only  did 
his  omission  to  grant  a  puttah  affect  his  remedy  for  the  re- 
covery of  his  rent.  By  the  6th  Section  it  is  provided  that,  in 
the  event  of  claims  being  instituted  by  proprietors  of  land  on 
engagements  in  which  the  rents  or  revenues  may  not  be  con- 
solidated in  a  puttah,  such  claimants  shall  be  non-suited  with 
costs  before  the  Adawlut  of  the  Zillah  from  and  after  the 
expiration  of  two  years  subsequently  to  the  time  when  the 
permanent  assessment  of  the  land  revenue  may  have  been 
fixed. 

It  is  from  this  clear  that  the  Legislation  of  1803,  hov- 
ever  defective  in  other  respects,  imposed  this  penalty  of  non- 
suit on  the  landholder  who,  without  having  granted  a  puttai 
to  his  ryot,  sought  his  remedy  for  arrears  of  rent  by  snit  in 
the  ordinary  Courts. 
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After  an  experience  of  twenty   years  which  abundantly         1874. 
fihowedthe  inej£cacy  of  the  puttah  Begulation  of  1802  to  j?.^.  j^o,  131 
effect  the  object  in  view,  Begnlaidon  V  of  1822  was  passed,  by   — ^•^^^^^' — 
which  Ccdlectors  were  authorized  to  take  primary  cognizance 
by  summary  process  of  many  of  the  matters  which  by  Re- 
gulations XXVniand  XXX  of  1802  were  cognizable  by  the 
Zillah  Couits  (though  not  summarily  cognizable  as  the  new 
law  erroneously  assumed).  In  one  case  (see  Section  34,  Regula- 
tion XXVin  of  1802)  in  which  a  summary  enquiry  by  the 
Judge  was  expressly  directed  by  the  Regulation  of  1802,  the 
language  of  the  latter  Regulation  (Section  6)  and  of  Act  VII 
of  1839  seemed  to  show  that  the  Civil  Court  retained  in  this 
instance  its  summary  jurisdiction.     Whether  it   did   so   or 
not  I  can  find  in  the  reports  no  trace  of  the  exercise  by  the 
Courts  of  this  summary  jurisdiction.     With  this  exception, 
if  exception  it  be,   the  jurisdiction  of  the  Courts  in  cases 
under  the  two  Regulations  was  transferred  to  the  Collectors, 
and  there  remained  to  the  former  the  undoubted  jurisdiction 
which  they  always  possessed  of  adjudicating  in  the  form  of 
regular  civil  suits   upon  claims  by  landholders  for  arrears  of 
rent.     Two  important  clauses  were  enacted  to  promote  the 
granting  of  puttahs.  No  property  attached  under  Regulation 
XXVIII  of  1802  for  arrears  of  rent  could  be  sold  unless  put- 
taZhs  had  been  granted  or  tendered  and  refused;  and  no  suitfor 
sach  arrears  could  be  maintained  where  no  puttah  had  been 
granted.     The  words  of  the   9  th  Section  are  clear  : — "  suits 
preferred  in  the  Zillah  Court  for  arrears  of  rent  or  revenue 
from   under  farmers  or  jyots  or  their  sureties,  where  no 
puttah  has  been  granted,    shall  be  dismissed  with   costs, 
unless  it  shall  be  proved  to  the  satisfaction  of  the  judge 
that  a  puttah  had  been  tendered    and   refused,  or  that  both 
parties  had  agreed  to  dispense  with  the  use  of  puttah  and 
muchilka.''  This  language,  suflSciently  clear  in  itself,  is  sup- 
ported by  the  distinct  declarations  of  the   intention  of  those 
who  at  that  time  had  full  authority  to  instruct  their  repre- 
sentatives in  this  country  to  enact  such  laws  as  they  deemed 
expedient,  I  mean  the  Court  of  Directors  of  the  East  India 
Company. 

In  a  Despatch  to  the  Governor  in  Council   at  Fort  St, 
(ieoTge,  dated  the  29th  April  1814,  the  following  passages 
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1874.  occur.  "  We  cannot  pass  by  this  opportunity: — of  recall- 
JCa.No'IM  ^^S  ^  your  attention  the  observations  contained  in  our 
__o/jd72^_  Revenue  letter  of  the  16th  December  1812  as  to  the  enforce- 
ment of  the  Regulations  concerning  puttahs  :  a  strict  obser- 
vance of  that  Regulation  would  tend,  we  are  convinced,  eqnal- 
ly  to  the  benefit  of  the  landholders  and  their  tenants :  by 
rendering  their  respective  rights  and  obligations  more  cer- 
tain, it  w  ould  facilitate  the  adjustment  of  disputes  concern- 
ing rent  or  cultivation,  and  would  thereby  operate  as  an  ad* 
ditional  relief  to  the  Courts  of  Justice. 

^'  We  trust  that,  in  consequence  of  our  former  reference 
to  this  subject,  it  has  already  occupied  your  attention. 

•  *  *  * 

"  The  putt^  Regulation  duly  observed  would  aSord  lie 
best  safeguard  against  oppression  and  would  have  the  effect 
of  preventing  in  a  great  degree  those  disputes  respecting  rent 
by  which  the  country  is  so  frequently  disturbed.  The  en- 
forcement  of  it  is  a  concern  of  Government  and  the  means  of 
carrying  it  into  execution  ought  to  be  secured  by  an  adequate 
process.  The  superintendence  of  this  matter  naturally  falls 
to  the  Collector,  in  his  Magisterial  capacity,  whose  duty  it 
should  be  with  the  assistance  of  the  native  officers  under 
him  to  take  cogni^'Aice  of  any  breach  of  this  Regulation, 
whether  by  the  refusal  or  neglect  to  grant  puttahs.  No 
demand  of  a  Zemindar,  &c„  for  arrears  of  rent  should  be  re- 
ceivable in  any  Court  but  on  a  puttah,  nor  should  he  be  at 
liberty  to  proceed  to  sell  under  distraint  without  an  order 
from  the  Collector  founded  (if  that  should  be  necessaiy) 
upon  a  report  from  the  Potail  or  Tahsildar,  the  Village  and 
District  Punchayet  respectively. 

"  The  Commissioners,  Colonel  Munro  and  Mr.  Stratton 
who  proposed  this  Regulation,  in  submitting  it  to  the  Govctd- 
ment.say,  while  commenting  upon  the  Section : — *'  theConrtof 
Directors  having  required  that  no  demand  of  a  Zemindar,  Ac.,' 
for  arrears  of  rent  should  be  receivable  in  any  Court  but  on 
a  puttah  (para.  107)  we  conceive  that  the  provisions  of  this 
Section  which  prescribes  that  such  suit  shall  be  dismissed 
with  costs  when  not  founded  on  a  puttah  unless  it  be  prored 
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that  a  puttah  had  been  tendered  and  refused  wiU  meet  the    ^J^^^^  ^^ 
views  of  the  Honorable  Court/'  b.a.  No.  i'6i 

,      ,  .  .   ^      . .  of  1872. 

The  language  of  the  law  and  the  previous  intentions 
tbas  plainly  declared   of  its  framers  and  promoters  thus 
appear  to  admit  of  no  doubt.     A  Zemindar's   suit   in   the 
Civil  Court  for  arrears  of  rent  was  liable  to  non-suit  under 
the  Regulation  of  1802  and  to  be  dismissed  with  costs  under 
the  Regulation  of  1822  if  no  puttah   had  been  granted  by 
WnL    The  Act  of  1865,  having  repealed  these  Regulations, 
proceeds    itself  to    declare,  as    we    have  seen,  that  no    suit 
brought  to  enforce  the  terms  of  a  tenancy  shall  be  sustain- 
able unless  pnttahs  and  muchilkas  have  been  exchanged,  and 
while  saving,  by  Section  87,  to  landholders  and  others  their 
remedy  by  suit  in  the  Civil  Court  for  arrears  of  rent,  it  gives 
the  condition   under  which  this  remedy  is  preserved  in  the 
words  at   the  beginning  of  the  Section  87 .    "  Except,  as 
hereinbefore   provided  to  the  contrary*'  words  which  suffice 
aad  which  were  I  presume  meant  to  refer  to  the  preceding 
promions  concerning  puttahs  and  muchilkas. 

The  result  in  my  judgment  is  that  suits  for  arrears  of 
rent  by  Zemindars  and  other  landholders  mentioned  in  Section 
3  of  the  Act  cannot  be  maintained  in  the  Civil  Courts  unless 
puttahs  and  muchilkas  have  been  exchanged  or  unless  there 
has  been  such  a  tender  or  dispensation  as  is  contemplated 
by  the  Section. 

The  question  arising  between  other  landholders  and 
their  tenants  is  different,  because  the  language  of  the  Act  is 
different.  It  is  provided  (Section  13)  that  "  all  landholders 
under  Ryotwar  settlements  or  in  any  way  subject  to  the  pay- 
ment of  land  revenue  direct  to  Government  and  all  other  re- 
gistered holders  of  land  in  proprietary  right  shall  be  autho- 
rized to  proceed  under  this  Act  for  the  recovery  of  rent,  if 
they  have  taken  a  lease  or  agreement  in  writing  from  their 
tenants  specifying  the  rent  to  be  paid  to  them,  but  not  other- 
wise/' 

The  effect  of  this  Section  is  to  give  to  the  landholders 
therein  mentioned  all  the  summary  remedies  of  the  Act  for 
the  recovery  of  arrears  of  rent  if  they  have  taken  a  written 
agreement  from  their  tenants,  but  not  otliei*wise.  If  the  land- 
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1874.         holder  omits  to  take  a  written  agreement  his  remedies 
JB  ATNo.'lsi  ^^^^^  ^^  -^^^  *^  wanting,  but  his  right  of  Suit  in  the  Civif 
o/'^B7g.      Court  remains  as  it  was  before. 

:Note : — Kindenky,  J.  lif  Id^bat  Seetiona.  7  and  13  of  Madras  Aet  YIII 
of  1865  also  preelude  suits  in  Civil  Courts  for  arrears  of  rent,  when  the 
conditions  respectively  laid  down  therein  are  not  fulfilled. 

Morgan,  J.  agreed  with  £inden]ey,  J.  as  regards  Section  7,  andr 
dissenting  from  him  as  to  Section  13,  was  of  opinion  that  the  landholders 
mentioned  in  that  Section  are  competent  to  recover  arrears  of  rent  in  the 
Civil  Courts  in  the  absence  of  the  fulfilment  of  the  conditions  laid  down 
in  Section  13. 

Innesy  J.  agreed  with  KindersleY,  J.  and  the  Chief  Justice  in  respecl 
of  Section  7,  but  gave  do  opinion  regarding  Section  13. 

Holloway,  J.  gave  no  opinion  regarding  Section  13. 

The  Court  (Morgan,  C.  J.,  Innes,  J.  and  Kindersley,  J.)  also  held 
that  where  putfahs  were  required  to  be  tendered,  the  tender  must  be 
made  before  the  expiration  of  the  Fasli  for  which  the  rent  was  claimed  in 
the  suit. — See  pest  page. 

In  Regular  Appeal  No.  131  ol  1872  before  Holloway  and  Keman, 
J-  J.  the  appellant,  a  landholder  of  the  kind  described  in  Section  13^  wa» 
held  to  be  enitled  to  receive  arrears  of  rent  notwithstanding  that  th«rw 
was  no  writ  ten  agreement* 


Ji]t|ftM  InruIotM  (a) 

Regular  Appeal   No>  119   of  1873- 

J.  F.  Snaith ...AppelUmU 

W.  McQuHAE,  President    of  the)  j*^,,.,^^^^, 
Dindigul  MunicipaUty \Rein?ondent. 

The  defendant,  a  Judge  of  the  Small  Cause  Court  at  Madura,  visited 
Dindigul  once  a  year  ana  remained  there  for  more  than  SOdayaeaeb 
year.  The  defendant  took  with  him  to  Dindigul  his  horses  and  carri. 
ages  whieh  he  used  there  and  in  respect  of  which  he  paid  the  taxes  im- 
posed by  law  to  the  Municipality  of  Madura  where  he  resided. 

In  a  suit  by  the  Municipality  of  Dindigul,  to  recover  the  tax  payable 
in  respect  of  the  same  horses  and  carriages  : — EM^  that  the  defendant  waa 
not  liable. 

<a)  Present  .-^Morgan,  C.  J.  and  HoUowayi  J* 
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THIS  was  a  Begalar  Appeal  against  the  decision  of  P.  P-         ^?o4 
HutGhins,  the  District  Judge  of  Madura,  in  Original  b,a.No,  ll» 
Suit  No- 13  of  1873.  _<^?I3._ 

The  Court  of  First  Instance  delivered  the  following- 
Judgment,  in  which  the  fects  fully  appear : — "  This  case  de- 
pends on  the  construction  of  the  Towns'  Improyement  A.cts, 
and  was  called  up  by  consent  ot  both  parties  for  disposal 
by  this  Court. 

'*  The  plaintiff  represents  the  Municipal  Commissioners 
of  Dindigul.  Defendant  was  Officiating  Judge  of  the  Small 
Cause  Court  of  Madura,  and  in  the  course  of  his  duties  he 
was  obliged  to  hold  Court  at  Dindigul  for  more  than  30 
days  in  February  and  March  1871,  and  again  in  February 
and  March  1872.  During  those  periods  he  admits  that  he 
kept  at  Dindigul  the  horses  and  carriages  for  which  the 
plaintiff  seeks  to  recover  the  usual  tax.  All  the  facts  are 
admitted^  and  I  have  only  to  dispose  of  the  various  legal 
objections  raised. 

**  The  plea  of  limitation  was  given  up  upon  my  pointing^ 
out  that  what  plaintiff  sought  to  recover  was  only  the  tax 
itself  and  not  the  penalty  to  which  defendant  might  or  might 
not  have  rendered  himself  liable  by  not  paying  the  tax. 

"  It  was  then  contended  that  the  Municipal  Commis- 
sioners had  a  special  remedy  provided  in  the  Act,  and  no 
general  right  to  sue  for  taxes  as  for  an  ordinary  debt,  Sec^ 
tion  161, Act  m  of  1871,  provides  that  "instead  of  pro- 
ceeding by  distress  and  sale,  or  in  case  of  failure  to  realize 
by  distfess  the  whole  or  any  part  of  any  rates,  taxes,  Ac, 
the  Commissioners  may  sue."  It  was  argued  that  the  Com- 
missioners could  not  have  proceeded  at  all  by  distress  with- 
out the  intervention  of  a  Magistrate ,  and  therefore  that  a 
previous  conviction  by  a  Magistrate  was  a  condition  pre- 
cedent to  the  right  to  sue.  A  reference  to  the  Act  of  1865 
will  dispose  of  this  point.  Section  161  of  Act  HI  of  1871 
is  merely  a  re-enactment  of  Section  141  of  Act  X  of  1865. 
Act  in  of  1871  did  not  receive  the  assent  of  the  Governor 
General  till  20th  March  1871,    and  the  first  demand  in  thia 
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1874.        case  seems  to  fall  under  the  old  Act    Under  the  old  Act 

March  24^         v      /^  •         •    •        * 

E^A^NoTlii  tihe  Commissioners  had  the  general  power  of  distraimng  for 
_onm^__  any  rate  or  tax  leviable  under  the  Act  (Sections  72,  73)  but 
were  authorized  to  sue  instead  if  they  preferred  to  do  so 
(Section  14.1.)  Although  the  latter  Act  has  modified  the 
Commissioner's  power  to  distrain  under  their  own  warrants, 
I  see  nothing  in  it  to  lead  to  the  conclusion  that  the 
Legislature  intended  at  the  same  time  to  restrict  their  right 
to  proceed  by  a  regular  action.  Section  158  which  was  referred 
to  is  merely  a  repetition  of  Section  137  in  the  previous  Act. 
''It  was  next  argued  that  defendant  had  paid  the  tax  for 

the  same  half-year  and  on  the  same  animals  in  Madura,  and 
was  not  liable  again.  This  was  put  more  upon  '^  the  spirit 
of  the  Act"  than  on  its  letter,  whereas  I  have  only  to  deal 
with  the  letter  if  its  meaning  is  unambiguous.  The  spirit  of  the 
Act,  it  was  said,  was  that  no  person  should  pay  twice  for 
the  same  thing,  and  Sections  5&  and  60  (in  X  of  1860, 
Sections  46  and  48)  were  referred  to.  Section  58  contains 
a  new  clause  to  the  proviso  which  seems  to  render  the  pro- 
viso itself  wholly  nugatory,  but  even  taking  the  proviso  as 
unattenuated  by  the  following  ''unless,^'  it  merely  amounts 
to  this,  that  no  person  shall  pay  in  two  different  Munidpali- 
ties  for  the  same  profession  or  business.  This  and  Section  60 
show  that  the  Legislature  contemplated  the  possibility  of 
such  a  demand  being  made,  and  the  omission  of  any  simi- 
lar provisions  in  the  Sections  relating  to  the  tax  on  horses 
rather  goes  to  show  that  they  thought  these  might  be  paid 
for  in  every  Municipality  in  which  they  were  "  kept.'*  But 
it  was  said  this  word  ''kept"  meant  kept  permanently  or 
for  an  indeterminate  period  and  not  merely  for  the  limited 
time  of  two  months.  I  see  no  foundation  for  this  interpre- 
tation, and  the  proviso  to  Section  65  seems  clearly  against 
it — ^no  person  shall  be  liable  on  an  animal  which  shall  have 
been  in  his  possession  for  30  days  only. 

"  I  asked  the  defendant's  vakil  if  he  pressed  his  argu- 
ment so  far  as  to  contend  that  no  one  would  be  liable  who 
during  a  half  year  became  possessed  of  a  horse  which  had 
not  been  before  kept  in  the  Municipality,  and  his  answer 
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^as'^that  such  a  person  would  undonbtedly  be  liable.  I  asked    j^J^^J^^^^ 
this  because  the  words  under  which  such  a  person,  and  the  *.  ^-^^^^-H^ 

present  defendant  becomes  liable,  are  very  awkward,  and  =— 

at  the  first  glance  capable  of  a  different  interpretation.     Any 
person  lecoming  possessed  of  a  horse  so  kept  might  be  taken 
to  imply  that  the  horse    was  ''so  kept"  before  he  became 
possessed   of  it,  or  in  other  words  to  relate  to  the  ordinary 
case  of  a  transfer  of  a  horse  to  another  owner  within  the 
same  limits.   Where  however  the  Legislature  wish  to  describe 
such  a  case  they  know  how  to  do  it.     See  Section  75.     The 
words  ''  becoming  possessed  of  a  horse  so   kept"  seem  to  me 
intended  to  correspond  with  the  words  in  Section  75   "  be- 
coming possessed  of  any  such  cart."     "  So   kept"  means  a 
horse  kept  within  Municipal  limits,  and  the  whole  expression, 
awkward  as  it  is,  must  be  taken  to  mean  any  '  person  who 
after  the  half  year  has   commenced  shall  become  possessed 
of  any  horse  and  shall  keep  it  in  Municipal  limits.^     I  have 
examined  Act  IX  of  1865  from  which  this  Section  is  taken 
and  the  yet  older  Acts  of  which  it  took  the  place,  and  I  am 
satisfied  that  this  must  be  the  meaning  really  intended,  as 
it  is  also  that  upon  which  all  Municipalities  have  admittedly 
acted." 

Decree  for  the  plaintiff  for  the  amount  sued  for  and 
costs. 

The  defendant  appealed  to  the  High  Court  on  the  fol- 
lowing grounds  : — 

I. — Because  the  defendant  is  not  liable  for  the  taxes 
sued  for  within  the  meaning  of  Act  XX  of  1865  or  Act  III 
of  1871. 

II. — ^Because  the  taxes  sued  for  are  not  recoverable  in 
a  Civil  Court  within  the  meaning  of  the  said  Acts  or  either 
of  them. 

Shepliard  for  the  appellant,  the  defendant. 
The  Court  delivered  the  following  Judgments  :— - 

MoBOAN,  C.  J. — The  facts  are  not  disputed  and  we 
have  only  to  determine  whether  the  District  Court  rightly 
construed  the  provisions  of  the  Towns'  Improvement  Acts 
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1874.         of  1865  aad  1871   to  authorize  the  levy  of  taxes  by  the 
M  A  Vo.  119  Municjipal  Commissioners  of  Dindignl  on  the  drfendant  as 
<^^^^^-   ,  the  owner  of  a  carriage  and  horses. 

It  was  the  defendant's  duty,  as  Judge  of  the  Madura 
Small  Cause  Court,  to  hold,  yearly  a  Court  at  Dindigul  for 
a  period  of  30  days  and  upwards.  In  the  months  of  Febru- 
ary and  March  1871  the  defendant  went  to  Dindigul  and 
remained  there  in  discharge  of  his  judicial  duties  for  up- 
wards of  30  days,  during  which  time  he  kept  and  used  within 
the  town  the  carriage  and  horses  for  which  taxes  are 
claimed.  The  first  sum  sued  for  is  the  amount  of  the  tax 
for  the  second  half  year  of  1870-71,  which  is  claimed 
to  be  a  due  under  the  Act  of  1865,  The  defendant^ 
having  duly  paid  the  yearly  tax  imposed  by  this  Act 
on  the  owners  of  the  carriage  and  horses  in  the  Town 
of  Madura,  where  he  resided,  disputed  his  liability  to 
pay  also  the  Dindigul  Municipal  tax  for  his  carriage  and 
horses,  used  during  his  temporary  stay  there.  The  Court 
below  has  however  given  a  decree  in  the  plaintiff's  favor,  hold- 
ing apparently  that  the  68th  Section  of  the  Act  of  1865  im- 
posed this  tax  upon  every  owner  who  kept  within  the  tc-wn 
a  carriage  and  horses  for  any  period  however  brief. 

In  my  judgment  this  decision  cannot  be  supported.  I 
find  no  clear  and  distinct  legal  authority  such  as  should  be 
shown  for  the  imposition  of  this  burden.  On  the  contrary  I 
find  both  in  the  language  used  to  impose  the  tax,  and  in  the 
mode  employed  for  its  assessment  and  collection,  indications 
of  an  intention  on  the  part  of  the  Legislature  to  make  liable 
settled  residents  only  and  not  temporary  sojourners  who 
might  chance  to  bring  with  them  and  keep  within  the  town 
their  own  carriages  and  horses. 

The  charges  imposed  by  the  Act  are  (except  the  toUs  on 
vehicles  and  animals  coming  within  the  local  limits  of  the 
Municipality)  all  annual  charges.  The  rates  and  taxes  are 
annual  amounts  made  payable  at  certain  fixed  periods.  The 
tax  on  horses  and  carriages  is  described  (Section  58)  as  a 
''  yearly  tax''  payable  half  yearly  by  ''  the  owner  of  every 
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<5amagc,  horse,  Ac.,  kept  within  the  Town/'    It  is  assessed      j^J^^^ 
by  meftns  of  a  stiatenient  in  writing  signed  by  the  owner,  jj  ^.  yo,  119 
containing  a  description  of  the  vehicles  and  animals,  liable    .   <^^^8^^: — 
to  the  tax,  for  which  he  desires  to  take  out  a  license.    This 
written  statement  he  is  required  to  send  to  the  office  of  the 
Commissioneis  on  or  before  tile  1st  day  of  May  and  the  1st 
day  of  November  in  each  year  :  and  he  is  bound  at  the  same 
time  to  pay  to  the  Munidipal  Commissioners  half  of  the  yearly 
taxes  payable  by  him.  Then  follows  a  clause  in  these  words : — 
"  Any  person  becoming  possessed  between  the    1st  day  of 
May  and  the  Slst  day  of  October  or  between  the  1st  day  of 
November  and  the  30th  day  of  April  of  a  carriage  or  animal 
BO  kept   shall,  within  fifteen  days  of  becoming  so  possessed^ 
send  to  the  office  of  the   Municipal  Commissioners  a  sinulat 
statement,  together  with  the  full  Amount  payable  for  the  then 
current    half  year  according  to  the  said  schedule/'     The 
clause  apparently  provides  for  the  case  of  ownership  and 
possession  being  first  acquired  subsequent   to   the  times 
specified  in  the  early  part  of  the  section.    The  new  owner 
and  possessor  most  Within  15  days  send  in  a  written  state- 
ment, and  with  it  the  full  amount  of  tax  payable  for  the 
current  half  year.    This  language  is  inapplicable  to  persons 
in  the  position  of  the  defendant.    Mr.  Snaith,  who  came  to 
Dindigal  for  a    few  weeks  to  discharge  the  duties  of  his 
office,  bringing  with  him  his  own  carriage  and  horses,  was 
not  a  person  subject  to  any  of  the  obligations  imposed    oy 
the  section.     The  terms  of   the  requirements  of  the  first 
part  of  the  section  clearly  could  not  be  applied  to  him,  nor 
could  he  during  any  portion  of  his  stay  at  Dindigul  properly 
be  regarded  as  a   person  who  had  become  possessed  of  a 
carriage  and   horses  between  the  first  day  of  November  1871 
and  the  30th  of  April  1872.     For  like  reasons  I  think  that 
the  tax  claimed  under  the  Act  of  1871  for  the  second  half  year 
of  1871-72  cannot  be  recovered.    The  proviso  at  the  end  of 
the  65fch  Section  of  this  Act,  exempting  from  liability  to  the 
tax  persons    possessed  of  horses  and  carriages  for  a  period 
not  exceeding  30  days  in  any  half  year,  cannot  operate  to  ox- 
tend  the  tax  to  persons  not  already  made  liable  thereto.     I 
think  the  decree  should  be  reversed  and  the  suit  dismissed, 

45 
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1874«        the  Municipal   Commissioners  payinir  all  the  costs  of  this 

March  ^.      ...      ^         ^  r^v  -o 

S,  A.  No.  119  utigation. 

^^  ^^^^'  HoLLOWAY,  J. — ^The  question  turns  on  the  construc- 

tion of  Section  38  of  the  Act  of  1865.    The  defendant  in 
this  case  does  not  appear  to  have  kept  a  carriage  or  horse 
within  the  town  at  a  time  at«7hich  the  only  liability  to  re- 
gister take  a  license  and  pay  the  tax  is  imposed :  one  month 
from  the  notified  approval  and   on  the  1st  day  of  May  and 
the  1st    day  of  November.     It  further  does    not  appear 
upon  the  case  that  the  possession  of  these  horses  and  carri- 
ages commenced  in  the  defendant  at  any  intermediate  stage. 
A  man  becomes  possessed  of  a  thing  when  he  takes  a  thing 
in  the  possession  of  no  one  and  when  he  obtains  possession 
from  a  previous  possessor.     I  apprehend  that^  although  ''  so 
kept''  means  merely  kept  within  the  town   and  not  kept 
within  the  town  by  a  person  to  whom  the  liability  to  regis- 
ter had  already  clung^  the  words  "  become  possessed^'  are 
not  appropriate  to  the  description  of  the  defendant's  carri- 
ages and  horses.  So  far  as  it  appears  he  did  not  become  pos- 
sessed within  the  period.    It  is  clear  that  he  did  not.   On  the 
bare  words  of  the  Section  it  seems  to  me  that  the  judgment 
is  wrong.     Of  course  I  am  not  at  all  insensible  to  the  absur- 
dities which  may  follow  the  only  construction  possible  of 
these  words.    If  the  Legislature  had  intended  to  tax  every 
one  who  kept  a  carriage  and  horses  within  the  town  for  a 
period  of  one  month  they  should  have  said  so. 

The  defendant  from  the  time  at  which  he  came  to  the 
place  is  exempt  from  the  first  liability  which  accrues  at  cer- 
tain points  of  time  only*  He  is  exempt  from  the  second 
which  depends  upon  the  acquisition  of  possession. 

I  agree  that  the  decree  should  be  reversed  with  costs. 

Appeal  aUowed* 
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JllfjtIIatt  Ittrisliktuin.  (a) 

CWmtnaZ  Appeals^  Nos,  43  and  44  o/*  1374. 
Thx  GovxfiNMXNT  Pleader Appellant. 

Where  the  Session  Judge  might  upon  appeal  have  convicted  the  de 
fendanta  under  a  different  Section  uf  an  Act  from  that  under  which  thej 
were  convicted  by  the  Magistrate,  bat  instead  of  doiog  so  he  acquitted 
tbem. 

BeU^  upon  appeal  by  the  Local  Governmenty  that  it  was  not  a  case 
which  eaBed  for  the  interference  of  the  High  Court.  Ig74, 

THESE  were  Appeals  under  Section  272of  the  CriminalPro-  ^  Znob.I^ 
cedure  Code  (6)  i^inst  the  Judgments  of  acquittal  pass-  <fe44o/  1874L 
ed  by  the  Court  of    Session  of  South  Canara,   in    Criminal 
Appeals,  Nos.  9  and  8  of  1873,  reversing  the  sentences  of  the 
Acting  Head  Assistant  Magistrate  of  South  Canara  in  Casea 
Ko8. 17  and  15  of  the  Calendar  fw  1873  respectively- 

The  defendants  and  other  persons,  fifteen  in  number, 
were  charged  with  having  imported  salt  into  British  India 
contrary  to  the  restriction  imposed  by  law,  an  offence 
paniahable  under  Section  24.  of  Act  YI  of  1863.  (c) 

It  appeared  from  the  evidence  that  salt  was  taken  oifr 
board  a  vessel  of  one  of  the  defendants  and  brought  ta 
Hoodi  (not  a  port  or  harbour)  in  the  South  Canara  District,, 
where  part  of  it  was  landed.    The  landing  of  the  rest  was 

(a)    Present :— Morgan,  C.  J.  and  Holloway,  J. 

{h)    Section  273  is  as  follows  :— 

«*  The  local  Government  may  direct  an  appeal  by  the  Pnblic  Prose-- 
^  cuter  or  other  officer  speoialiy  or  generally  appointed  in  this  behalf 
**  from  an  original  or  Apellate  judgment  of  acquittal  but  in  no  other  case 
*^  shall  there  be  an  appeal  Irom  a  judgment  of  acquittal  passed  in  any 

*'  Criminal  Court. 

*'  Such  Appeal  shall  be  to  the  High  Court,  and  the  rules  of  limita^ 
'^  tion  shall  not  apply  to  appeals  presented  uoder  this  Section. 

The  High  Court  may  in  any  case  appealed  **  direct  a  new  trial 
"  by  another  Courts  or  may  pass  such  judgment  sentence  or  order  aa 
"  may  be  warranted  by  law.**  ^ 

(c.)    Section  24,  so  far  as  it  is  necessary  to  set  it  fortb  is  aa 

follows: —  ,      .        1...    J 

'*  If  any  goods  the  importatioa  or  exportation  of  which  is  prohibited 
**  or  restricted  or  shall  hereafter  be  prohibited  or  restricted  be  imported 
^  into  or  exported  from  British  India  contrary  to  such  prohibition  or 
'*  restriction  ♦  ♦  •  such  goods  together  with  any  goods  which  shall 
*'  be  found  packed  with  or  used  in  concealing  them  shall  be  liable  to 
^  confiscation ;  and  any  person  concerned  in  any  such  offence  shall  be 
**  liable  to  a  penalty  not  exceeding  three  times  the  yaloe  of  the  good8>of 
"  not  exceeding  1,000  Rupees.'^ 
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]?r4,         intempted  by  tLe  ajriraJ  of  tbe  Pciioey  aad  m  ^Haiity  of 
£f-^  3vi  ij   *^  ^**  iozizA  on  beard  iLe  Tessel. 

Tbe  eri/Ieace  implicated  all  tfce  defenduits,  wlio  were 
oonrict^  bj  the  Head  Assistant  Magiitnte  and  finea  of 
Tarioas  azzKinnts  vere  impcsed  or  in  default  of  paymfloi  of 
the  fines  imprisonment. 

Upon  Appeal  the  Session  Judge  qnashed  tlie  oonriction 
on  two  grounds : — \l)  that  salt,  thongh  dutiable,  not  being 
'^  restricted''  article  within  the  meaning  of  Section  24  the 
oSence  did  not  fall  nnder  that  Section  bat  under  Section 
194,  and  (2)  that  there  was  no  power  to  iuipriaun  in.  de&nlt 
of  pajment  of  fine  (a)  as  laid  down  in  the  proceedinga  of  the 
High  Coori  dated  the  7th  December  1866  and  2^th  April 
1873. 

The  Govenunent  Pleader  appealed  to  the  High  CSonri 
against  the  acqoittal  nnder  Section  272  of  the  Code  of  Cri- 
minal Prooednre,  npon  the  gionnd  that  the  Acting  Bead 
Assistant  Magistrate  had  power  to  inflict  the  fines  he  did 
inflict  and  to  enforce  payment  of  the  same  by  imprisonments 

7%^  Government  Pleader^  ior  the  appellant. 

Gould,  Contra. 

The  Court  deUverod  the  following 

JuDonnT. — ^In  this  case  we  are  asked  to  ezercifle  the^ 
rery  exceptional  procedure  permitted  by  Section  272.    If  the 
acquittal  by  the  Session  Judge  were  bad  in  law  and  the  facts 
as  found  by  him  manifestly  made  out  the  offenoei  thece  wonld 
be  no  need  of  the  application  of  the  Section. 

(a)  Section  194/'  Any  person  shipping  or  landinf?  goods  or  aicKng  in  the 
^  sbipment  or  Unding  of  goods,  or  knowingly  keeping  or  oohoealiog  or 
**  knowingly  permitting  or  procuring  to  be  kept  concealed  any  goods 
*'  shipped  or  landed  or  intended  to  be  shipped  or  knded  contrary  to  the 
**  provisions  of  this  Act :  and  any  person  who  shall  be  found  to  hare  been 
**  on  board  of  any  veteel  lUble  to  confiscation  under  Section  13  of  this 
^  Act  while  soch  vessel  was  within  any  bay,  river,  creek  or  arm  of  the  Sea 
"  which  hid  not  then  been  declared  to  be  and  was  not  then  existing  as 
'*  a  port  for  the  landing  or  sbipmiBnt  of  goods  shall  be  liable  to  a  peoalt  j 
^  not  exceeding  lOCO  Rapees." 

Section  S25. ''  When  a  penalty  or  fine  is  adjudged  against  any  person 
''  under  this  Act  by  a  Mafpstrate,  such  Magistrate  shall  at  the  same 
"  time  fix  within  the  following  limits  a  period  of  iinpriaoniaent  in  default 
^  of  payment  of  such  penalty  or  fine  *  f  ^ 


Here  however  the  charge  was  of  an  offence  under  Sec-         )874. 
bon  24,  for  although  Section  194  ia  quoted  in  the  charge,  cTaTnoT^S^ 
the  effect  and  intent  were  merely  to  point  to  the  specific  ^^  of  187^ 
offence  described  in  24. 

Now  we  agree  with  the  Session  Judge  that  although 
goods  which  cannot  be  imported  without  payment  of  duty 
may  etymologically  be  said  to  be  goods  of  which  the  impor-^ 
tion  is  restricted,  yet  the  language  of  the  Act  (Section  25  and 
elsewhere)  shows  that  this  was  not  the  meaning. 

In  strictness  of  law  therefore  the  Session  Judge  wacr 
right  in  sayiiag  that  the  offence  wfi^  not  made  out.  We  are 
inclined  to  think  that  in8tea4  of  acquitting  the  prisoners  he 
might  properly  have  come  to  the  conclusion  that  they  had 
not  really  been  prejudiced  in  their  defence,  and  have  allowed 
the  conviction  to  stand  for  the  offences  of  which  they  were 
manifestly  guilty.  On  such  a  ma^bter  of  discretion  it  would 
however  he  a  strong  thing  for  us  to  re-establish  the  convic- 
tion as  we  are  asked  to  do,  even  if  so  doing  would  be  legal. 

The  course  to  be  taken  would  probably  be  the  ordering^ 
of  a  new  trial,  if  we  thought  it  desirable  to  do  so.  We  think,, 
however,  that  the  exercise  of  our  discretion  in  such  a  matter 
requkes  that  we  should  be  satisfied  that  the  case  is  of 
sufficient  consequence  to  justify  us  in  acting  under  this  very 
exceptional  Section.  We  are  of  opinion  that  we  shall  have 
done  enough  by  making  these  observations  with  the  addi-« 
tion  that  the  Session  Judge  is  in  error  in  sayings  that  the 
alternative  imprisonment  is  ifiiegal.  Section  225  not  only 
shows  that  such  award  is  legal,  but  alsa  shows,  that  the  sen<« 
tence  would  be  bad  without  it« 
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appellate  SuridHittion  (a) 

Hegviar  Appeal  No.  133  cf  1872. 

y SNKATA  BsDBT  and  4  others Appellanis^ 

A.  Lister,  Esgoire^  Head  Assistant") 

Collector  of  South  Arcot,  and  18  >  ResptmdenU. 
others • , j 

The  plaintififs,  who  were  ryots  nnder  the  Government^  broaght  the  rait 
to  restrain  the  defendants,  the  Agents  of  the  Government  and  others,  from 
so  altering  a  calingula  as  to  diminish  the  quantity  of  water  which  tlie 
plaintiff  were  entitled  to  receive  for  the  irrigation  of  their  lands,  sad  the 
plaintiffs  alleged  that  the  supply  of  water  had  been  materially  diminish 
bv  reason  of  the  acts  of  the  defeodants.  The  only  ffround  upon  whidi  the 
plaintiffs  claim  was  put  was  that  they  had  received  the  water  for  a  long 
time.  The  District  Court  held  that  the  Government  were  authorised  to 
regulate  the  distribution  of  water  in  such  cases.  Held,  on  regular  appeal- 

Per  HoLLOWAT,  J.  That  no  legal  right  was  shewn  l^  the  pUintiffs 
which  could  have  been  violated  bj  the  defendants,  and  that  if  such  right 
were  established  there  was  nothmg  to  shew  that  a  decree  for  damages 
wuuld  not  have  been  the  proper  remedy. 

Per  Iknes,  J.  That  the  evidence  did  not  shew  any  diminntion  of  the 
supply  of  water  below  the  quantity  to  which,  the  plaintiffs  were  entitled. 

j^^]^\^      T^HIS  was-  a  Regular  Appeal  against  the  decision  of  IL 
-R.  A.  No.  133  Swinton,  the  Acting  Civil  Judge  of  Cuddalore,  in 

■   ^"^^^^^       OriginalSuitNo.  ftof  1821. 

The  plaintiffs,  who  are  seren  of  the  cultivating  inha* 
bitants  of  the  village  of  Padarapuliynr,  in  the  Tindere- 
nam   talaq,  brought    the  suit  against  sixteen  cultivating 
inhabitants  of  the  village  of  Chendnr  and  against  Mr.  Lister, 
the  Head  Assistant  Golleotor  in  charge  of  &at  part  of  the 
district,  and  Mr.  Graham,  the  Assistant  Engineer.    The  ob- 
ject of  the  suit  was  to  have  cancelled  by  the   Civil  Court 
an  order   made  by  the  Head    Assistant   Collector*    and 
confirmed  upon  appeal  by  the  Bcaird  of  Revenue,  and  direct- 
ing that  the  calingula,  or  outlet  sluice,  in  the  plaintiff's  tank 
bank  should  be  lowered.    The  plaintiffs  asserted  that  by  so 
lowering  the  calingula^  the  water  supply  in  their  tank  was 
diminished  so  as  to  hold  only  three  fourths  of  the  water  ii 
ought  to  hold,  and  that  they  had  a  right  that  their  water 
should  spread  back  over  14d  kanies  of  the  lands  of  Ghendor. 
The  prayer  of  the  Plaint  was  as  follows  :— 

(fl\  Present:— HoHoway  and  Inuea  J  J, 
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This  stiit  is  brought  by  the  plaLntiffs  to  set  aside  the         1874. 
Board's  order  passed  upholding  the  1st  defendant's  order,  to  jg,^?yo.  i^i 
restore  the  calingula,  constructed  a  long  time  ago  consis-       o/lti72. 
tent  with  the  level  of  the  capacity  of  the  tank,  valued  at  Ru- 
pees 1,461-10-2  to  its  original  position  and  state^  to  cause  the 
l43  and  odd  cawnies  within  the  boundaiy  of  the  defendants 
village  of  Chendur  to  be  made  use  of  as  formerly  and  accord- 
ing to  mamul  for  the  waterspread  of  the  said  tank,  and  to  pre- 
vent the  defendants  from  interfering  therewith. 

The  defendants  answered  that  the  Government  were 
entitled  to  make  what  alteration  they  considered  useful  and 
beneficial  to  all  concerned,  and  that  the  order  of  the  Ist 
defendant  was  necessary  to  correct  encroachments  by  the 
zyots  of  the  plaintiffs'  village. 

The  following  was  the  Judgment  of  the  District 
Court: — 

I  found  that  the  issues  had  been  settled  and  the  evidence 
in  this  case  heard  by  my  predecessor,  the  third  issue  being 
'  whether  the  Ist  and  2nd  defendants  as  agents  of  Govern* 
ment  are  vested  with  any  authority,  and  if  so,  to  what 
extent,  to  regulate  the  supply  of  water  for  the  purposes  of 
irrigation  /  and  this  being  a  matter  of  law,  the  question  of 
my  settling  the  case,  if  able  to  do  so,  upon  the  former 
evidence,  was  not  raised,  and  the  pleaders  were  directed  to 
confine  themselves  to  it. 

The  only  decision  pointed  out  (by  the  plaintiff's  pleader) 
was  that  in  the  case  of  Ponusamy  Tevar  v.  The  Collector  of 
Maduraj  Madras  High  Court  Eeports  Vol.  V.  page  6,  but  it 
was  found  not  to  apply  to  two  common  Ryotwari  Govern- 
ment villages  in  which  the  repair  and  construction  of  the 
irrigation  works  were  completely  under  the  Collector  and 
Engineer;  from  a  portion  of  the  judgment  (that  at  the 
bottom  of  page  19)  it  may  be  inferred  that  what  is  termed 
the  arbitrary  power  of  Government  could  in  such  a  case  be 
maintained ;  and  of  all  cases  most  suitable  for  the  exercise 
of  the  authority  and  discretion  of  the  Revenue  'authorities^ 
this  appears  to  be  one, — the  regulation  of  the  waterspread 
behind  one  tank-bund  so  that  it  should  not  reach  back  upon 
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1874.  tlie  irrigated  land  behind  it  in  juxta  position  and  belonging 
J^.A^No,  1^  ^  another  village.  Neglect  or  inability  of  the  cultivatorB  of 
<^^S^^  the  at«a  of  land  originally  supposed  to  be  under  a  tank  or 
vhannri  might  encourage  those  in  front  tx>  increase  their 
watmspread  by  lengtjbening  their  embankment  or  taasing  it, 
w  they  might  do  so  finding  the  level  of  their  tank  being; 
raised  by  deposit  of  silt^  or^  vice  veracby  those  behind  might 
take  advantage  of  a  lessened  ^mterspread  in  front  to  extend 
their  cultivation,  although  there  may  have  been  originally 
an  estimate  of  what  the  area  under  each  tank  ought  to  be ; 
as  these  works  are  in  propinquity,  I  believe  in  practicej 
they  are  extended  and  altered  to  suit  natural  causes,  or  the 
necessities  or  abilities  of  the  people  to  cultivate ;  and  the 
Collector  and  the  Engineer  of  the  district  have  always 
superintended  this  upon  the  complaint  or  representation 
of  either  party. 

l)he  plaint  does  not  allegfe  any  breach  of  any  regulation 
against  the  revenue  officer ;  it  is  more  as  a  ^  regular  appeal 
to  this  Court  against  the  decision  of  the  Board  of  Revennoj 
for  which  both  parties  were  contented  to  wait. 

Their  remedy,  if  they  have  a  wrong,  would  be  now  to 
apply  to  Government ;  whether  the  actual  revenue  is  increas- 
ed or  diminished  by  the  change  made  in  the  calingola 
seems  to  me  utterly  immaterial ;  the  dispute  is  essentially 
one  between  the  two  villages. 

How  far  Government  can  eitercise  its  functions  without 
having  a  law  made  to  enable  it  to  do  so,  is  a  nice  matter, 
but  in  this  case  it  appears  to  me  that  it  was  so  unquestioned 
that  the  Revenue  authorities  had  always  decided  such  matters 
80  that  no  precise  law  was  thought  necessaiy.  Begulation 
Xn  of  1816  in  the  preamble  laid  down  that  the  determmiDg 
in  the  Adawlut  of  the  zillah  of  Suits  respecting  the  cultivat- 
ing and  irrigating  of  land,  as  between  proprietors  or  renters 
and  their  ryots,  was  inconvenient,  and  required  Collectors 
to  refer  them  to  Panchayet,  and  presumably  to  decide  those 
they  did  not  refer,  but  these  people  of  both  villages  are  pro- 
prietors or  ryots,  and  Section  18  of  Begulation'  I  of  1822 
which    extended   the   provisions  of  Emulation  XII  to  all 
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len  ryot  and  lyot^  was  repealed  by  Act  VIII  of        1874. 


been  to  recover  rent,  and  nothing  has   been  provided  but     'o/l872« 
some  Magisterial  powers  in  the  Criminal  Procedure  Code. 

My  findixig  upon  the  tiliird  i^sue  is  that  the  Head  Assis- 
tant Collector  and  the  Revenue  Board  had  power  or  juiisdio- 
tion  over  the  irrigation  of  both  villages,  so  that  their  order 
to  lower  the  calingnla  cannot  be  questioned  in  a  Civil  Court ; 
there  is  no  separate  or  any  cause  of  action  against  the  other 
defendants  ;  and  the  suit  is  dismissed  with  costs. 

The  plaintifb  appealed  to  the  High  Court  for  the 
following  reasons  :— 

The  decree  is  contrary  to  law  in  that,— 

1.  The  Govenunent  have  no  such  power  in  the  matter 
of  irrigation  as  the  Civil  Judge  imagines. 

2.  The  appellants  have  had  for  a  very  long  time  the 
calingnla  in  question  of  a  greater  height  than  now  allowed 
bjthe  Revenue  Authorities. 

3.  The  lowering  of  the  calingula  is  calculated  to  cause 
serious  loss  to  the  plaintiffs. 

4*  The  Civil  Judge  was  wrong  in  disposing  of  the 
case  on  the  8rd  issue  only. 

iZ.  Baldji  Rau  for  Sunjiva  JRau  for  the  appellantSj 
the  2nd  to  5th  and  7th  plaintiffs. 

The  Chvertment  Pleader  for  the  respondents,  the  defend* 
antfl. 

The  Court  delivered  the  following  judgments :— * 
HoLLbwAT,  J. — TbiB  is  an  application  by  tenants  from 
year  to  year  to  prevent  practically  by  injunction  any  alte« 
ration  in  a  calingnla,  which  has  existed  for  some  time. 

It  is  unnecessary  to  advert  to  the  difficulties  which 
would  be  in  the  way  of  granting  it  on  account  of  the  relief 
sought  being  much  more  extensive  than  could  in  any  circum- 
stances be  granted,  because  lam  of  opinion  that  the  case  has 

not  a  single  ingredient  necessary  to  the  granting  of  such  a 
remedy. 

46 
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iim^is.  ^  ^^  unable  to  tuoderataiid  npon  wlutt  ground  ihe  right 

SI  A.  No.  138  18  put.    It  cannot  be  npon  prescription. 

of  187g>  ^     ,  ^  *        a    - 

*""  It  does  not  stand  npon  express  contract  and  from  a 

letting  from  year  to  year  it  is  impossible  to  imply  a  term  as 
against  the  lessor  that  he  will  for  all  time  leave  unchanged 
not  only  the  object  let  but  every  thing  how  remotely  eo-ever 
connected  with  iti 

I  am  imable^  therefore^  to  see  any  clear  legal  right  whidi 
conld  have  been  violated  by  the  acto  of  the  landlord's  agents. 

If  it  were  otherwise  the  case  mnst  &il^  for  there  is  not 
a  particle  of  evidence  that^  if  the  changing  of  the  state  of 
things  were  an  injury^  it  is  one  which  could  not  be  compen- 
sated by  damages. 

In  my  judgment  the  case  of  plaintiff  fails  on  all  points 
and  should  be  dismissed  with  costs. 

The  original  judgment  put  the  right  of  the  Bevenne 
Board  upon  the  executive  authority  of  the  Government^  and 
with  that  doctrine  we  were  unable  to  agree.  If  the  acte  had 
proved  any  violation  of  a  contract  by  ose  of  the  contracting 
parties^  we  might  have  retained  the  suit  and  given  penms* 
sion  to  bring  an  action  for  damages. 

Innes^  J. : — ^Without  at  all  departing  from  iiie  princqilea 
npon  which  my  judgment  proceeded  in  the  case  reported  at 
page  60  of  Volume  V 11  of  the  High  Court  Beports^  I  am  satis- 
fied that  the  evidence  in  this  case  does  not  show  any  diminu- 
tion by  the  agents  of  the  landlord  (the  Government)  ol  the 
supply  of  water  below  the  quantify  to  which  plaintiffs  are 
entitled,  for  the  purpose  <^  carrying  on  their  coltiviiion  as 
heretofore.    The  Appeal  must  be  dismissed  with  costs. 
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Slpprllate  9arf£Rifctton.  («) 

ilppeoZ  ITo.  8  0/ 1874. 

MboysHtB  Shuk  Mubtan  Sub.*)  a^^^ii^^*^ 
andanotiiar [j^PpeUants. 

BiKJAxni  Bbooks^  Esqaire,  ilie^ 
Official  AsflijBfnee  of  we  Oonrt 
forjtheBeliefof  Lisolvent  Debt- 
ors at  Madras^  and  as  snch  f  Respondents. 
tlie  Assignee  of  the  Estate  and 
Effects  of  Mr.  Edmnnd  Bamett^ 
at  present  a  discharged  Insol- 
vent Debtor  and  another ^ 

If  there  are  not  oottfliotinc  ittadudantB  a  sale  oC  property  under  a 
deeree  maj  legally  f  oUow  upon  au  attaohment  made  before  decree. 

res  was  aa  Appeal  from  a  portion  of  the  order  of  Innes,         1874. 
J.  made  in  Suit  No.  586  of  1871.  a^^No.  8 

The  fed»  in  this  case  as  stated  were  that  the  appellant,  9flS74._ 
flieplaintifl  in  a  suit  to  recover  money,  attached  certain  im^ 
movable  property  belonging  to  the  defendants  before  judg- 
ment Tbd  plaintiff  obtained  a  decree  and  prayed  for  a  said 
of  the  property  in  pursuance  of  the  attachment  before 
judgment.  The  application  was  refused,  the  learned  Judge 
beu^of  opinion  that  there  should  be  an  attachment  after 
decree  to  warrant  an  order  for  sale  of  the  property.  He 
plaintiff  appealed. 

(ySfUlivan  for  afqpeDants. 

The  Court  delivered  the  following 

JunamniT  >-*Bo  far  as  we  are  able  to  understand  this 
case,  ae  learned  Judge  directed  that  the  decree  should  not  be 
executed  on  property  attached  before  judgment.  It  would  bo 
unsafe,  with  our  imperfect  knowledge  of  the  facts,  to  do 
more  than  cancel  the  present  order,  which  appears  not  to 
have  been  in  acoordance  with  the  Judge's  notes,  and  leave 
the  parties  to  apply  to  the  Judge  for  a  revision  of  it.  We 
win  mesely  say  further  that,  if,  as  we  were  informed  at  the 
bar,  the  order  reeotted  from  a  decision  that  an  attachment 
prior  to  judgment  is  a  mere  nuUity  aad  that  no   sale  ean 

(a)  Pr«Mnt  :^Morgui>  C.  J,  and  HoUow»y»  J. 
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A^9A.     ^^^  vis^oe  without  a  second  attachmentj  we  are  unable  to 
Ippe^  Hfo.^  agree  with  that  decision. 

of  1874. j£  there  are  no  conflicting  attachments^  a  sale  of  ]iro- 

perty  under  a  decree  may,  in  our  opinion,  legally  follow  with- 
out further  process  on  attachment  previously  to  decree. 

It  is  one  thing  to  decide  that  an  attachment  prior  to 
judgment  is  invalid  relatively  to  an  attachment  subsequent 
to  judgment— 'another^  to  treat  it  as  simply  nulL  With 
these  observations  we  dispose  of  the  case. 


^pM  iBlislttttlOlL  {a) 
Special  Appeal  N'o.  200  of  1874. 

GuDUBl  Jagaknadhah Special  JppeUanL 

Safaka  BAiCANNAand  2  others...  Special  Respondenie, 

A*8fiit  vas  brought  to  recover  xnoney  secured. bj a  mortgage ia 
writins  of  immovable  property  made  in  1870  whilst  the  Regtstiatioa 
Act  XX  of  1866  was  in  force.  By  Act  XX  of  1866  the  dooiunent  was 
not  admissible  in  evidence  even  to  enforce  the  demand  for  monrfi  the 
docomcDt  not  having  been  registered.  By  Act  YlII  of  1871  (the  Lidittft 
Registration  Act)  the  docnment  was  rendered  admisnble  when  the  tnit 
was  brought.    Held  that  the  document  was  admissible  in  evidence. 

1874.         rp^3  ^^^  ^  Special  Appeal  against  the  decision  of  E.  C* 
April  29.      Jl     G,  Thomas,   the  District  Judge  of  Yizagapatam^  in 

S  A   JVb.  200  o  IT  ' 

'  </'l874.  Kegalar  Appeal  No.  76  of  1873,  reversing  the  decree  of  the 
Court  of  the  District  Munsif  of  Bazam  in  Original  Suit  No. 
233  of  1872. 

The  plaintiff  brought  this  suit  on  the  8th  Julj  1872 
for  the  recoyery^  with  subsequent  interest  and  costs^  from 
the  defendants,  of  Rupees  S33,  the  amount  of  principal  and 
interest  due  on  two  mortgage  bonds  executed  by  the  defend- 
ants, one  on  the  28th  November  1870^  for  Bupees  400, 
and  the  other,  on  the  next  day  for  Bupees  831* 

In  their  written  statement  the  defendants  denied  the 
execution  by  them  of  the  bond  and  contended  that  the 
document  had  not  been  registered  pursuant  to  Section  17  of 
Act  No.  SO  of  1866,  that,  under  Section  49  of  the  Act,  they 
could  not  be  received  in  evidence,  or  allow  of  prooeediogs 
thereon,  or  acquire  validity  as  against  immovable  properiy, 
(o)   Present :— HoUowi^y  and  Innes,  J.  J. 
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lliat  a  Bunilar  case  where  the  mortgage  lien  on  immov*       ^^T^* 
able  property  was  relinquished^  and  money  only  was  sought  s.A.No.  206 
to  be  recovered,  was  dismissed  by  the  High  Court,  who  held       o/ 1874. 
that  an  oniegistered  document  was  not  receivable  in  evi- 
dence. 

The  issues  were  (1)  whether  the  documents  are  receiv« 
able  in  evidence,  and  (2)  whether  the  defendants  borrowed 
the  monies  therein  specified,  and  executed  the  said  docu- 
ments in  the  plaintiffs  &vor. 

The  following  is  taken  from  the  judgment  of  the  Dis« 
trict  Munsif  upon  the  1st  issue : — 

''  I  shall  consider  the  first  issue* — ^The  documents  A  and 
B  have  reference  to  land,  and  their  registration  appears  to 
have  been  a  matter  of  necessity  imder  Section  17  of  Act 
XX  of  1866,  which  had  been  in  force  on  the  date  of  their 
execution.  The  plaintiff  waives  off  his  lien  on  the  lands 
mentioned  in  the  said  documents  and  brings  this  suit  for  the 
recovery  of  the  money  from  the  defendants*  I  have  consi- 
dered the  decision  of  the  Privy  Council  under  date  the  5th 
July  1871  in  an  Appeal  preferred  from  a  decision  of  the  Cal- 
cutta High  Court,  and  the  case  therein  appears  to  be  one  of  a 
similar  nature  to  the  present.  This  decision  is  quoted  at 
page  431,  Madras  Jurist,  Vol.  YI,  and  it  clearly  appears 
from  it  that  in  a  suit  for  money,  a  document  may  be  received 
in  evidence,  though  unregistered.  Besides,  the  case  stated 
in  the  decision  of  the  Calcutta  High  Court  imder  date  the 
Snd  September  1868,  in  Special  Appeal  1288  of  1868,  vide 
page  229,  Madras  Jurist,  Vol.  V,  appears  to  be  also  of  a 
similar  nature. '  They  also  held  that  an  unregistered  docu- 
ment may  be  admitted  in  evidence  in  suits  for  money.  As 
the  Begistration  Act  is  one  and  the  same  for  all  the  Presi- 
dencies, there  does  not  seem  to  me  that  there  is  any  objec- 
tion to  refer  to  a  decision  of  the  Calcutta  High  Court* 
Considering  the  decisions  above  referred  to,  I  feel  no  doubt 
that  the  disputed  documents  are  receivable  in  evidence. 

As  the  case  stated  in  the  decision  of  the  Privy  Council 
referred  to  in  the  defendant's  statement  is  not  of  the  nature 
of  this  suit)  that  decision  will  npt  be  of  avail  to  the  defend- 
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?^fi^      ^^^'^  contention.    The  decision  of  the  Privy  Council  had 
8.  A.  J^o.  200  ^^^^  issued  on  the  5th  Jnly  1871  (i.  e.)  anbseqaently  to  tiie 
<if^^^-       date  of  the  Madras  High  Court's  decision. 

The  Munsif  also  found  the  Snd  issue  in  favor  of  the 
plaintiff. 

Upon  appeal  the  District  Judge  gave  judgment  as 
follows : — 

''  At  IV,  M.  H.  C.  R  882,  Bittleston,  J.  remarks :— <<  The 
Legislature  intended  to  insist  upon  compliance  with  the 
above  requirements  in  order  that  a  complete  registry  of  the 
titles  to  land  might  by  degrees  be  obtained,'*  and  in  com- 
pliance  with  this  clear  intention  the  Court  ruled  that  a 
document  referring  to  land  merely  as  collateral  security 
cannot  be  received  in  evidence  unless  registered. 

On  these  grounds  the  Munsif 's  decision  must  be  revers- 
edj  and  judgment  given  for  the  defendants  with  all  costs.'' 

The  plaintiff  preferred  a  Special  Appeal  to  the  Higli 
Court  on  the  ground  that  the  said  decree  was  contrary  to  law 
in  that  :— 

The  documents  sued  upon  were  admissible  in  evidence 
without  registration  for  the  purposes  in  the  present  suit. 

Chuld  for  the  special  appellant,  the  plaantiff* 

Miller  for  the  special  respondents,  the  defendants. 

The  Court  delivered  the  following 

JuDGMBiiT  ^'-By  the  law  in  force  at  the  period  of  this 
suit,  the  document  was  receivable  in  evidence  for  the  pur- 
pose of  establishing  the  money  demand. 

The  old  law  did  not  render  such  securities  void,  but 
merely  prevented  them  from  being  offered  in  evidence. 

The  new  law  has  explicitly  adopted  the  doctrine  which 
the  late  Chief  Justice  of  this  Court  believed  to  be  derivable 
from  the  old. 

The  question,  being  one  of  the  course  of  procedure,  is 
govraned  by  the  law  m  force  attke  period  of  suit. 

The  decree  of  the  Civil  Judge  must  be  reversed  and  the 
suit  remitted  for  decision  upon  its  merits.  The  costs  of  this 
appeal  will  follow  tiie  result. 
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Appellate  Juitollictiotu  (a) 

fecial  Appeal  No.  234  of  1874. 

KoTAMAEm  SiTARAMKAYYA.., Special  Appdlo/nL 

KoTAXABTi  VASDHANAiacA.*...* Special  EsspmdenL 

The'plaiDtiff  was  the  Mm  of  a  mother  of  the  deceased  husband  of  the 
fiist  defcndut.  The  1st  defeadaot  adopted  a  sob  35  yeara  after  the 
death  of  her  husband,  in  pursuance,  as  she  allegedi  of  an  authoritj  to  adopt 
giTen  by  her  husband.  The  suit  was  brought  by  the  plaintiff  to  have  the 
adoption  declainf  d  inTalid  upon  the  ground  that  the  adoption  was  made 
witnoi^  the  husband's  authoritj.    ffeJd,  a  fit  case  for  a  declaratory  decree. 

rpHIS  was  a  Special  Appeal  against  the  decision  of  J.        m'^\ 
-L     Wilkins^  tJiB  Judge  of  the  Court  of  Small  CSaoses  at  a.  A,  NoTsSi 
Mjasnlipatam^  (as  Sub-Jucige)  in  Begolar  Appeal  No.  131  of  — *s^  ^^^' 
1873j  reversing  the  Decree  of  the  Court  of  the  District 
Mnnsif  of  Masulipatam  in  Original  Suit  No.  259  of  1872. 

Tlie  plaintiff^  who  is  the  son  of  the  elder  brother  of  the  1st 
defiandont^s  husband^  brought  this  suit  alleging  that  the  1st 
defendant  adopted  the  2nd  defendant's  minor  son^  that  the 
adoption  was  invalid^  inasmuch  as  the  1st  defendant  did  not 
obtain  permission  from  her  husband  to  the  above  effect;  and 
praying  that  the  adoption  should  be  set  aside. 

The  1st  defendant  stated  that  the  adoption  was  made  by 
her  under  the  instructions  given  by  her  husband  prior  to  his 
death,  that  the  plaintiff  did  not  object  to  the  same  though  ha 
was  aware  of  it. 

The  principal  question  tried  was  whether  there  was 
penmaaioa  of  tib.o  Ist  defendant's  husband  for  the  adoption. 
The  District  Munsif  found  that  there  was  not  and  he  made 
a  decree  "  in  h,var  of  the  plaintiff/'  An  appeal  was  prefer- 
red to  the  Subordinate  Judge  by  the  defendant  upon  the 
ground  tihat  the  levidenoe  established  the  permission  alleged. 

The  following  is  taken  from  the  judgment  of  the  Subordi- 
nate Judge  :*—  **  At  the  time  of  arguing  this  case  in  appeal, 
the  1st  defendant,  for  lihe  first  time,  took  exception  to  the 
uA,  andecHrtended  that  tiie  phdntiff  was  not  entitled  to  a  de- 
thu9k>rj  decree,  as  he  had  suffered  no  injury  by  the  act  of 

(a.)   present  ;--MorgaBi  C.  J.  and  Innea,  J, 
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^^^^g        the  Ist  defendant    This  has  nakurally  led  me  to  defer  to 

B'  A.No,^  decide  upon  the  fact  on  the  foregoing  consideration. 
'  JKf  1874. 

There  is  no  donbt  that  by  the  adoption  by  the  -widow, 
the  Ist  defendant,  of  the  minor  son  of  the  2nd  defendant, 
the  plaintiff  sustains  no  immediate  injury  in  his  reversionaiy 
right  to  the  property  of  his  late  uncle  Naganna,  as  the  lit 
defendant,  the  widow,  as  the  g^rdian  of  her  adopted  son, 
oontinues  to  hold  the  legfal  custody  of  the  property  of  her 
deceased  husband ;  it  is  only  in  the  case  of  her  death,  should 
her  adopted  son  survive  her,  that  the  plaintiff's  reversionaxy 
right  may  be  actually  assailed  by  the  adopted  son  him- 
self, or  by  his  guardian  if  he  should  continue  to  be  then  a 
minor,  or  if  the  adopted  son  should  on  attaining  his  majority 
and  management  of  the  estate  alienate  or  waste  the  said 
property ;  it  is  therefore  a  matter  of  enquiry  whether,  under 
the  circumstances  of  the  case,  the  plaintiff  could  legally  ask 
the  Court  for  a  declaration  of  his  reversionary  right  by  set- 
ting aside  the  adoption  made  by  1st  defendant,  and  hence 
whether  the  suit  is  legally  admissible  or  not. 

It  is  manifest  that  Section  15,  Civil  Procedure  Code, 
gives  the  Court  a  discretionary  power  to  make,  or  decline 
to  make  the  desired  declaration.  The  Privy  Council  in 
Nagendu  Chtmdu  Mittro  v.  Srimatty  Krishna  Sundari,  XIX 
Sutherland's  W.  B.  p.  139,  has  laid  down  this  doctrine,  ''  It 
is  not  a  matter  of  absolute  right  to  obtain  a  declaratory 
decree  ;  it  is  discretionary  with  the  Court  to  grant  it  or 
Bot ;  and  in  every  case  the  Court  must  exercise  a  sound 
judgment  as  to  whether  it  is  reasonable  or  not  under  all  the 
circumstances  of  the  case  to  grant  the  relief  prayed  for/' 
So  again  in  Pti/ree  JanaJehatom  cmd  others  v.  ByTcwni  Ohimd» 
ChtAeherbuttyy  9  W.  B.  p.  380 ;  Baboo* Males  Loll  a/nd  others  v« 
Banes,  8  W.  B.  p.  64,  it  has  also  been  ruled,  ^'a  dedaratoiy 
decree  ought  only  to  be  passed  where  some  in jiyy  appears  to 
be  so  probable  as  to  lead  to  the  conclusion  that,  unless  stayed 
by  the  declaratory  decree,  the  incohate,  or  threatened  injury 
is  inevitable,"  Pareejan  Khaiwm  and  others  v.  Byhani 
Chunder  ChiickerhMy  and  others,  7  W.  B.  96, 
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What  then  is  the  immediate  or  prospectiTe  injniy  to  ^^' 
which  ihe  present  plaintifE  is  liable  hj  the.  said  adoption^  A  A.  }/o.2U 
which  has  compelled  him  to  seek  a  jdeclaratory  decree  from  ^^  ^^'^^ 
the  Court.  It  is  alleged  that  the  widow,  the  1st  defendant,  has 
applied  to  the  Collector  to  enter  tlie  name  of  the  adopted 
minor  as  the  Inamdar  in  lien  of  her  late  husbimd,  and  that 
that  Officer  is  prepared  to  do  so  unless  the  plaintiff  should 
obtain  an  injunction  from  the  Court  setting  aside  the  adop- 
tion.  It  is  also  alleged  that,  under  the  new  Limitation  Act, 
a  suit  to  set  aside  an  adoption  must  be  instituted  within 
twelve  years  of  such  an  adoption,  and  that  if  he  was  to  wait 
till  the  death  of  the  widow,  his  suit  hereafter  may  be  barred 
as  it  may  happen  after  manyyears,  and  that  meanwhile  the 
adopted  son  may  alienate  the-property,  and  his  long  posses- 
sion and  enjoyment  as  an  adopted  son  will  strengthen  his  right 
as  heir  at  law  to  the  estate* 

I  see  no  immediate  risk  or  inevitable  injury  in  prospect 
to  the  reversionary  right  of  the  plaintiff  by  an  illegal  adop- 
tion of  the  minor,  as,  notwithstanding  the  ^substitution  of 
the  minor's  name  as  the  Inamdar,  thelnam  will  still  remain 
in  possession  and  under  the  management  of  the  widow,  the 
Ist  defendant,  as  the  guardian  of  the  minor;  and  in  case  of 
future  alienation  or  waste  by  the  widow,  the  plaintiff  will 
then  have  a  cause  of  action.  And  then  as  to  the  bar  of 
limitation,  the  plaintiff  will  be  in  possession  to  sue  whenever 
he  is  entitled  to  a  reversion,  and  that  will  be  on  the  death 
of  the  widow  the  1st  defendant,  should  he  survive  her,  and 
the  cause  of  action  will  then  commence.  SrencUh  Oangapor 
dkaya  v.  Mahssh  Chundcm  Bay,  4  B.  L.  B,  F.  B.  3;  12 
W.  R  P.  B.  14.  Indian  I^est,  page  683.  On  the 
other  hand,  there  are  other  contingencies  which  may 
render  the  present  action  unnecessary  and  premature,  either 
the  plaintiff  may  never  survive  the  widow,  the  1st  defendant, 
or  the  minor  himself  not  live  to  pass  his  minority^  and  any 
decision  like  that  passed  by  the  Lower  Court  may  not  be 
binding  on  the  adopted  son  after  the  death  of  the  widow. 
The  plaintifl's  inability  to  sue  will  not  support  the  minor's 
title,  whilst  the  protest  he  has  ahready  made  to  the  Collector 
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1874.        trill  show  that  he  had  loBt  no  time  in  difipnting  the  validity 

Jifay  8. 

grjnvoT^   of  tiie  adoption. 

0/1874. 

There  appears^  therefore,  no  sufficient  gronnds  for  a 
declaratory  decree,  for,  as  mled  in  Baboo  Joodoo  Nundvn 
PesTiddsing  y.  Muasamvi  Nundo  Koer,  1  W.  K.  219.  *'  A 
suit  for  a  declaratory  decree  under  Sectio'h  15,  Act  .Vlll  of 
1S59>  is  premature  on  the  part  of  a  reversioner  during  the 
life-time  of  the  widow,  his  right  being  contingent  on  her 
death,''  and  the  reasons  of  the  PrivyCouncil  in  the  case  already 
quoted  equally  oppose  such  a  declaration  of  right.  It  is  also 
strongly  expressed  by  the  High  Court  at  Calcutta  in  a  simi- 
lar case  lihe  the  present  of  Ranee  Brohmo  Moobee  v. 
Raya  Anv/nda  Cull  Roy,  XIX,  Sutherland  W.  R  page  419. 
"  That  the  plaintiff  cannot  maintain  this  suit  so  &r  as  he 
seeks  to  have  what  he  call  his  reversionaiy  right  declared  is 
clear.  If  he  means  by  that  to  have  it  declared  that  he  is  the 
person  who  would  take  at  this  moment  if  both  Opendraw 
Chandra  (adopted  son)  and  the  widow  were  out  of  the  way 
nobody  disputes  it.  If  what  he  means  is  to  have  it  dedaied 
that  he  is  the  person  who  will  idtimately  take  the  property 
after  the  death  of  the  vridow,  no  such  declaration  can  be 
made,  for  that  cannot  yet  be  known.'*  Again,  I  do  not  think 
it  is  likely  that  the  question  whether  this  suit  can  be  main- 
tained can  be  settled  without  determining  another  qnestioB 
referred  to  in  that  same  case,  namely,  whether  a  decision  in 
it  would  be  binding  on  the  next  taker  after  the  death  of  the 
^dow,  whoever  that  next  taker  might  be. 

'  Under  all  the  circumstances  of  the  case,  I  believe 
that  the  plaintiff's  action  for  a  declaratory  decree  is  premature 
and  unnecessary,  and  would  therefore  dismiss  the  suit,  and 
reverse  the  Lower  Court's  decision,  but  considering  the 
nature  of  the  evidence  I  would  adjudge  each  party  to  bear 
his  own  costs. 

The  plaintiff  preferred  a  Special  Appeal  to  the  High  Court 
against  the  decree  of  the  Subordinate  Judge  for  the  follow* 
ing  reason  :-— 

That  the  said  decree  is  eontraiy  to  law  in  that> 
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The  plaintiS  is  entitled   to  bring  the   suit  to  set  aside       i}^% 
&e  adoption  made  by  the  defendant.  fl. -4.  i^o.  234 


lyasawmy  Iyer  for  F.  Subramanian  Sastry  for  the 
special  appellant^  the  plaintiff. 

The  Conrt  delivered  the  f oUowin  g 

JuDQMSNT : — ^In  this  snit  the  plaintiff  is  the  son  of  a 
deceased  brother  of  Ist  defendant's  late  husband.  1  st  def en-* 
dant  has  adopted  a  son  35  years  after  her  husband's  death 
under  (as  she  alleges)  express  instructions  given  by  him  to 
her  to  do  so. 

The  plaintiff  seeks  to  set  aside  the  adoption^  which^  he 
contends  is  invalid  as  not  having  been  authoriaed  by  1st 
defendant's  husband. 

The  District  Munsif  gave  judgment  for  plaintiff  by 
declaring  the  adoption  invalid.  In  appeal  the  objection  was 
taken  that  this  was  not  a  case  for  a  declaratoiy  decree^  and 
the  Subordinate  Judge  dismissed  the  suit  upon  that  gpround. 

The  question  of  the  propriety  of  this  dismissal  of  the 

snit  is  what  is  before  us  in  this  Special  Appeal.     The  case 

quoted  by  the  Subordinate  Judge  from  the  full  bench  rulings 

of  the  High  Court  of  Calcutta  reported  at  page  14  of  the  12th 

Vol.  F.  B.  was  a  case  in  which  the  parties  were  relatively 

in  the  same  position  as  in  this  case ;  but  the  plaintiff  had 

deferred  bringing  his  suit  till  the  death  of  the  widow^  and 

that  case  is  only  an  authority  for  the  position  that  the  cause 

of  action  in  the  suit  for  the  purposes  of  limitation  did  not 

aocnie  till  the  death  of  the  widow.    But  Peacock,  C.  J.  took 

occasion  to  observe  in  that  very  case,  "  I  do  not  mean  to 

say  that  a  reversionary  heir  might  not  have  a  cause  of  action 

during  the  widow's  life  to  set  aside  an  invalid  adoption,  but 

that  would  be  in  the  nature  of  a  declaratory  suit.''    The 

object  of  the  Law  in  allowing  declaratory  decrees  is  to 

enable  persons  interested  to  at  once  challenge  acts  which, 

if  passed  by  unchallenged,  would  be  likely  eventually  to 

affect  their  interests  prejudicially.     It  may  be  that  the 

interest  is  so  remote  or  contingent  that  the  Court  will  say 

'  wait  \Sl  the  event  arifies,  your  suit  is  premature,'    One 
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^874.^       case  is  seldom  so  completely  on  all  fours  wiih  anoiiher  Uiat 
aTATNo.  834   it  can  be  an  absolute  authority  either  way  foigrantiiig  or 

-^ ~  refiifiing  a  declaratory  decree.    The  discretion  of  the  Ck)nrt 

most  in  each  case  be  exercised  with  reference  to  the  parti- 
enlar  aspect  of  the  facts  in  the  case  before  it.  Here^  it  ap- 
pears to  ns  that^  although  plaintiff  would  not  be  entitled  to 
any  decree  dedaratoiy  of  his  rerersicHiaiy  right  to  the  pro- 
perty on  the  widow's  death,  he  may  be  entitled  to  what  he 
asks  for ;  that  is  a  decree  to  declare  as  between  him  and  the 
adopted  son  the  invalidity  of  the  adoption* 

The  determination  of  the  question  of  the  validity  of  the 
adoption  depends  upon  the  credit  attaching  to  the  evidence 
as  to  the  authority  having  been  given  by  the  husband,  and 
if  plaintiff  lay  by ;  appearing  to  acquiesce  in  the  adoption 
until  the  widow's  death,  such  conduct  of  plaintiff  would 
naturally  affect  the  weight  to  be  given  to  the  arguments  im- 
pugning the  credibility  of  the  evidence,  and  tend  to  pre- 
judice plaintiff.  He  is  therefore  entitled  to  have  this  ques- 
tion tried  and  determined  in  this  suit,  and  we  shall  reverse 
the  decree  and  remand  the  suit  for  trial  de^novo* 

Suit  retnanded. 


iptM  IsrisMon*  (a) 

Oivil  Miscellaneous  Special  Appeal  No.  335  of  1873; 

MuTHueAin  FiLLAi% Appellant 

Mtjthu  Chidambaba  Chxtti BespondenL 

According  to  Section  13  of  Act  III  of  1873  (the  Madras  CiwH  Gonii 
Act)  it  is  the  money  valae  of  the  ori^nal  suit  that  fixes  the  Jnnadictioa 
throughout  the  snbseaaent  litigation  in  its  several  stages. 

HM^  therefore,  wnere  the  amonnt  of  the  Original  Suit  was  more  ihsa 
Bnpees  5,000,  and  an  appeal  was  preferred  to  the  District  Court,  bat  the 
amount  in  dispute  in  the  appeal  did  not  exceed  Rupees  5,000,  that  the 
District  Court  bad  no  jurisdiction  to  hear  the  appeal. 

1874.  rpHIS  was  an  appeal  against  the  order  of  F.  H.  Ejnders-i 

C.  ^^A.  ley,  the  District  Judge  of  South  Tanjoie,  dated  the  29th 

'  No-  836    *  September  1873  passed  on  Civil  Petition  No.  711  of  1878, 

• — ^ —  reversing  the  order  of  the  Sub-Court  of  South  Tanjore,  dated 


2nd  August  1873. 

la)    Present  :~Mor  ao,  C.  J.,  Imies  and  Xindena^,  J  Jj 
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Tliecase  wasbroiiglit  up  to  the  High  Court  on  a  Special        1874. 
Appeal  from  an  order  of  ibe  District  Judge  of  South  Tan-  o~1^^8  Ai 
jore.  made  on  an  appeal  from  the   Subordinate  Court  of      No.  336 

Tanjore,  refusing  to  allow  interest  on  money  due  under  a    — ^ ^ 

decree.  The  objection  was  taken  in  the  District  Court  that 
diat  Court  had  no  jurisdiction  to  hear  the  appeal^  under 
Section  13^  Act  III  of  1873,  it  being  one  from  an  order  in  a 
suit  &e  subject-matter  of  which  was  more  than  Rupees  5^000 
m  value,  although  the  amount  in  dispute  in  appeal  was  less 
than  Bopees  5,000.  The  f oflowing  is  taken  from  the  judg- 
ment of  ^lie  District  Judge.  *'  The  question  is,  what  is  the 
meaning  of  the  word  ^'  suit"  in  this  Section  ?  Is  the  term 
^'soit"  confined  exclusively  to  the  original  action  brought' 
in  the  Lower  Court  ?  I  think  not.''  In  this  view  the  Judge 
^ded  that  be  had  jurisdiction. 

The  appellant  preferred  the  present  appeal    on  the 
gnnmd  that  the  District  Judge  had  no  jurisdiction, 

R.  Balaji  JRa/u,  for  the  appellant. 

Bauaheyam  Iyengar  for  the  Honorable  V*  Sanjiva  Ran, 
for  the  respondent. 

The  Court  deUvered  the  following 

JuDGMiNT  : — ^In  this  case  as  "  the  amount  or  value  of  the 
mbjed-matter  of  the  m^'  exceeded  5,000  Bupees,  the  District 
Conrt  had  no  jurisdiction  to  hear  the  appeal.  The  words 
of  the  Section  are  dear.  It  is  the  money  value  of  the  Ori- 
ginal Suit  that  fixes  the  jurisdiction  throughout  the  subse* 
qnent  htigation  in  its  several  stages. 

The  Judge,  on  the  ground  that  the  matter  in  dispute 
in  the  appeal  before  him  was  less  than  5,000  Rupees,  deter- 
mined that  be  had  jurisdiction  under  the  words  of  Section 
13,  Act  m  of  1878.  C'  The  Madras  Civil  Courts  Act'"  (a) 
which  we  have  above  quoted*)    The  word  *'  suit''  be  would 

(a)  The  Seotioa  is  aa  f oUowi  :^ 

<*  RMTQlAr  or  Special  Appeala,  or  Appeals  under  Madras  Beg.  XI 
*  of  188%  Section  9»  shall,  when  soch  appeals  are  allowed  by  law,  lie 
**  from  the  decrees  and  orders  of  a  District  Conrt  to  the  High  Court.  Ap« 
'<  peals  from  the  decrees  and  orders  of  Subordinate  Judges  and  District 
*^  H wisifs  shall*  when  such  appeals  are  allowed  by  law*  lie  to  the  District 
*'  Cooiti  except  when  the  amount  or  value  of  the  subject-matter  of  the 
**  suit  exceeds  Rupees  five  thousand,  in  which  case  the  appeal  shall  lis 
f'totheHi^OourtJ  ♦  •  ♦ 
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1874^       eonstrae^  he  flays,  aa  meaning  m   such  a  oaee  as  tihis  **  smt 
(TTM,  8,  A.  <>B  appeal*'  that  is  in  efifect  the  clause  would  be  read  as  if 
^\Mi      the  words  were  ^^  the  amount  op  value  of  the  Bubject-matter 
"""   in  dispute  in  the  appeal''  and  various  anomalies  are  suggest- 
ed as  likely  to  eo^e  £rom  a  different  construotion.     It 
would  not  be  difficult  on  the  other  hand  to  suggest  iucon- 
Teniences  from  the  reading  adopted  by  the  Lower  Court 
But  it  is  sufficient  for  us  to  say  that  the  language  of  the 
Legislature  is  clear  and  that  the  intention  was  to  make  &e 
value  of  the  suit,  and  not  of  the  matter  in  dispute  in  tfae 
appeal,  the  criterion  by  which  to  determine  Appellate  Jaris- 
diction. 


^tUate  Inrisbictifis.  (a) 

Referred  Case  No.  25  of  1874. 

Bhbehangowda  against  Esbakah.     . 

Payment  endorsed  on  a  bond  bj  direction  of  the  obli|;or  who  eansot 
write  and  signed  with  his  mark  is  an  aoknowled^ent  in  writing  within  the 
oiBBniDg  of  Beciton  $0  of  Aet  IX  of  1871  (tbe  Indian  Limitation  Act.) 

^^^^oQ      npHIS  was  a  case  referred  for  the  opinion  of  the  High  Court 
B.  C,  No.  26  by  P.   Teroomal  Bow,  District  Munsif  of  Bell«y,  in 

^■^  ^^^^'       Suit  No.  76  of  1874. 

The  Judgment  of  the  Court  states  the  facts. 

No  Counsel  were  instructed. 

PsB  Curiam  : — In  tiiis  oase  the  Distaiot  M  oiuBif  asks 
whether  a  payment  endorsed  on  a  bond  by  direction  pf  tba 
obligor,  who  cannot  write,  a«id  signed  with  his  mark,  is  an 
acknowledgment  in  writing  within  the  yiftftni^^  of  Section 
XX  of  Act  IX  of  1871.   (i) 

The  High  Court  are  clearly  of  opinion  that  it  is. 

(a)  Present : — Morgan,  G.  J.  and  Hollo  way,  J. 

(&)  The  portion  of  the  Section^which  applies  ib  this  ease  h  as  foOows  ;— 
<'  No  promise  or  acknowledsment  in  respeet  of  a  debt  or  legscr 
<<  shall  take  the  case  out  of  cae  operation  of  this  Aot^  unleis  sucfi 
*<  promiae  or  acknowledgment  is  contained  in  some  miiting  ngeed, 
"  Wore  the  expiration  of  the  prescribed  fiteriod,  hj  ^m  pai^  to 
«  be  charge  therewith  or  bj  hia  aosnt  specially  aatborisedia  thii 
•*  behalf." 
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^l^tMt  luroWrtiwi.  {a) 

Bef erred  Com  ITo.  10  of  1873. 

VsNKATASAMi  Naik  ogainet  S£tupati  Ambalam. 

In  order  to 'enable  a  landholder  to  malDlain  a  suit  in  the  Cifil 
Courts  for  rent  where  Madras  Act  VIII  of  1865  reqoires  that  puttahe 
ahovld  be  tendered,  aneb  tender  must  be  made  within  the  Faeli  for  whieh 
rent  is  sought  to  be  recovered. 

THIS  was  a  case  referred  for  the  opinion  of  the  High        1874. 
Court  by  P.  P.  Hutchins,    Acting  Civil    Judge  of  ^  c^No\(k 
Madura,  in  Appeal  Suit  No.  184  of  1872.  'ofm^- 

The  suit  was  brought  by  the  lessee  of  the  Shivaganga 
Zemind&d  against  a  lyot  for  rent  and  was  dismissed  by  the 
Munsxf  on  the  ground  that  a  pattah  had  not  been  tendered 
within  the  Fasli  for  which  rent  was  claimed.  The  District 
Jadge  referred  the  question  : — Is  a  suit  for  reHt^brotight  by 

%  landholder  who  is  bound  to  give  or  tender  pattahs  by 
Madras  Act  Yin  of  1865>  barred  if  the  tender  has  taken 
place  after  the  eipiration  of  the  Fusli  and  after  a  reasonable 
time  has  eUtpsed  since  its  OJcpiration,  but  within  the  thred 
years  allowed  by  Clause,  1  Section  8  of  Act  XIV  of  1859  f 
In  this  case  tender  was  made  after  the  expiration  of  the 
Pasli,  but  within  the  period  prescribed  by  the  Limitation 
Act  for  suits  for  rent 

(ySullivcm  for  the  plaintiff. 

The  Court  delivered  the  following 

JtnxsnENT : — According  to  the  opinion  of  a  majority  of 
the  Full  Bench  (b)  a  landholder  is  bound  to  give  or  tender 
a  pattah  within  the  Fasli. 


^jjtUali  laiisMdira  (c) 

special  Appeal  No.  279  of  1874. 

EuiCARASAMY  BsDDi... Special  AppellanL 

Panna  Soona  Mooboogaffa  Chbtty.  fecial  MespandenL 

The  plaintiff  purchased  certain  property  from  the  Ist  and  Sfaid  defei»- 
dants.  The  properly  was  subseqnentlj  put  up  for  sale  by  order  of  the 
Cinl  Court  in  execution  of  a  decree  against  the  1st  and  2od  defendants  and 
was  purchased  by  the  3rd  defendant.    When  the  property  was  about  to 

(a)  Present  '.^Morgan,  C  J.  and  Kindersley,  J. 

(b)  See  ante  page.  SI9. 

(c)  Present— Innea  and  Kinderalyi  J  J. 
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.  be  sold  uder  the  decree  th«  pkintiff  presented  to  the  Court  ft  petition 
objcotxnc  to  tbe  sale,  but  his  Vakil  withdrew  the  petition  with  his  consent 
before  the  sale,    in  a  suit  bj  tbe  plaintiff  for  the  reooveiy  of  tbe  land. 

Hdd  that  tbe  plaintiff  was  not  precluded  from  recovering  the  land 
by  reason  of  his  haring  withdrawn  the  petitioit. 

>l^%.       T^'^  ^^  •  Special  Appeal  from  the  decree  of  P.  C.  Oan> 
8.  A,  No.  219  *^  District  Judge  of  Tinnevelly  in  Appeal  Suit  No. 

^f^^''^^  666  of  1872,  reversing  the  decree  of  the  Court  of  the  Prin- 
cipal Sadr  Amfn  of  Tinnereny  in  Original  Suit  No*  308  of 
1871. 

Scha/rlieb  for  the  special  appellanti  the  plaintifF. 

Shepha/rd  for  the  special  respondent,  the  3vd  defendant. 

The  Court  deUvered  the  following 

JuBOMENT  : — ^maistiff  sued  to  recover  oertam  haded 
property  which  had  been  sold  to  him  hj  1st  and  2nd 
defendants  on  the  26th  June  1870,  but  which  had  been  put 
up  to  auction  and  sold  hj  order  of  the  Court  in  execution  of 
the  decree  against  Ist  and  2nd  d^endants  in  Original 
Suit  No.  9  of  1870, 

The  present  3rd  defendant  was  the  decree-holder  in 
that  suit  and  became  the  purchaser.  The  property  was  not 
put  up  to  sale  by  the  Court  till  some  date  in  December  1870, 
subsequent  to  sale  to  plaintiff  by  1st  and  2nd  defendants. 

The  land  had  been  attached  before  judgment  in  the  suit, 
but  at  a  date  subsequent  to  that  of  the  sale  to  plaintiff,  and 
the  Cburts  below  have  found  that  there  is  no  ground  for 
suspecting  that  the  sale  to  plaintiff  was  other  flu^n  a  real 
bona  fids  sale. 

When  plaintiff  became  aware  after  decree  that  it  was 
intended  to  sell  the  property  under  the  attachment  obtained 
before  judgment,  he  put  in  an  objecting  petition,  which,  it 
is  found  by  the  Lower  Appellate  Court,  was  afterwards  with- 
drawn by  plaintiff's  Vakil  with  his  consent* 

The  District  Judge  considered  that  the  withdrawal  of 
the  objection  amounted  to  a  consent  on  plaintiff's  part  to  the 
sale  of  the  land  and  that  he  was  therefore  not  entitled  to 
bxingthis  mnt. 
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This  is  the  only  question  fiurly  before  us  in  the  Special         1^74* 
Appeal,  and  we  are  clearly  of  opinion  that  the  view  taken  by  8,  a.  No.  21^ 
the  District  Judge  is  wrong.    Had  plaintiff  not  formally     ■  ^-^  ^^^^-  ■ 
objected  to  the  sale,  no  doubt  could  be  entertained  of  his 
right  to  institute  a  suit  to  enforce  as  against  the  purchaser 
at  &B  Court  sale  the  prior  sale  to  him  by  1st  and  2nd  de- 
fendants j  and  the  making  and  afterwards  withdrawing  the 
objection  can  have  no  greater  effect  than  would  have  fol- 
lowed the  abstaining  from  making  it    What  happened  was 
that  the  sale  took  place  and  3rd  defendant  purchased  the 
rigbt,  title  and  interest  of  the  1st  and  2nd  defendants,  and 
firom  the  finding  as  to  the  sale  to  plaintiff  it  follows  that,  in 
so  doing,  he  took  no  titloj  as  the  title  was  already  vested 
in  plaintiff. 

We  concur  in  the  judgment  of  the  Principal  Sadr 
^mr\  that  plaintiff  is  entitled  to  recover  the  property  from 
the  3rd  defendant,  and  we  must  reverse  the  decree  of  the 
District  Judge  and  restore  that  of  the  Principal  Sadr 
Amin. 

The  3rd  defendant  will  pay  the  oosts  throughout. 

Appeal  (Mowed* 


%i^Mt  |nn8M(m«  (a) 

Referred  Case  No.  17  of  1874. 

Chinna  Perumal  Naicesb, 

against 
Annamhal  and  ahothu. 

A  Promissory  note  upon  a  one  anna  stamp  dated  in  Aaffost  1870 
provided  for  the  repayment  of  the  amount  mentioned  in  it  on  or  before  the 
12th  July  1871.  In  a  suit  upon  the  promissory  note,  i7e/(^  that  it  was 
not  receivable  in  evidence  upon  payment  of  a  penalty. 

THIS  was  a  Case  Referred  for  the  opinion  of  the  High         1874, 
Court  by  A.  Annoosamy,  the  Subordinate  Judge  of    w^^^^' 


Ndl 

Tinnevelly,  in  Suit  No.  1,778  of  1873.  o/l874, 

((i)    FresoAt :— ^oiig«n,  C.  J.  HoUowsy  and  Innes^  J  J. 
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1874.  rpiiQ  foUowing  is  the  statement  of  the  case. 

R.  c.  No.  17  ''The  suit  was  brought  for  therecoveryof  Rupees  148-2-8 

^^^**  nnder  a  Fromissoiy  note,  dated  in  August  1870,  passed 
by  Manthira  Mnrthi  (the  deceased  husband  of  1st  defendant 
and  brother  of  the  2nd).  The  note  is  on  a  one  anna  stamp 
and  provides  for  repayment  of  the  money  by  the  I2th  Joly 
1871. 

The  2nd  defendant's  Counsel  objected  to  the  reception 
of  the  Fromissoiy  note  in  OTidence  on  the  ground  of  its  not 
being  engrossed  on  a  two  annas  stamp  under  Section  1  Sche- 
dule I,  Act  Xyni  of  1869,  and  therefore  not  being  receivable 
in  evidence  under  Section  28  of  the  Act. 

Section  28  seems  to  me  to  apply  to  a  BiU  of  Exchange, 
or  Fromissoiy  note,  or  other  instruments  chargeable  with  the 
duty  of  one  anna,  *but  as  the  note  now  in  question  requires 
a  stamp  of  two  annas,  the  Section  is  not  in  point,  and  I  think 
the  note  is  receivable  on  payment  of  the  deficient  stamp  duty 
and  penalty  under  Section  20. 

The  question  for  the  decision  of  the  High  Court  is 
whether  the  said  Fromissoiy  note  is  receivable  under  the 
stamp  law  on  payment  of  the  deficient  stamp  duty  and 
penalty  .(a) 

(a)  The  following  are.  the  provisions  of  the  General  Stamp  Act 
(XVlll  of  1869)  which  bear  npon  the  question  : — 

Section  8.  ''The  holder  of  any  bill  of  exchange  or  promissoiy  note 
<<  drawn  or  made  out  of  British  India,  and  not  stamped  as  required  by 
''  this  Act,  shall,  before  he  presents  the  same  for  acceptance  or  tor  paj- 
*'  ment  or  endorses,  transfers,  or  otherwise  negotiates^  such  bill  or  note, 
**  affix  thereto  the  proper  adhesive  stamp  or  stamps  for  denoting  the  doty 
**  with  which  it  is  chargeable  under  this  Act." 

Section  19.  **  Subject  to  theproyisiona  contained  in  Section  26  no 
^  person  taking  a  bill  of  exchange  or  promissory  note  reouiring  a  stamp 
**  under  Section  8,  either  in  payment  or  as  a  security,  or  oy  purchase  or 
^  otherwise,  shall  be  entitlea  to  recover  thereon  or  to  make  the  sane 
'^  available  for  any  purpose,  unless  at  the  time  when  he  so  takes  it,  the 
''proper  stamp  ia  affixed  thereto  and  cancelled  in  manner  directed  by 
*•  this  Act" 

Section  20.  '*  When  any  instrument  chargeable  with  stamp  daty 
*'  executed  on  paper  not  bearing  the  stamp  required  by  the  law  in  force  in 
**  British  India  at  the  time  of  its  execution  is  produced  in  a  Civil  Court, 
*'  the  Court,  if  satisfied  that  the  omission  to  execute  such  instmmrat  oa 
"  paper  bearing  the  proper  stamp  did  not  arise  out  of  any  intention  to 
''  evade  payment  of  the  proper  duty,  and  on  payment  of  such  duty,  or,  in 
**  the  case  of  an  insufficiently  stamped  instrument,  of  the  sum  reoured  to 
*^  make  up  the  full  amount  ohargeable  on  such  instrument  togeUier  irith 
"a  penalty." 
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No  Connsel  were  instnicted.  1874. 

JUM  17. 

The  Court  dekvered  the  following  Judgments  :—  R.  c.  Ao.  17 


Innbs,  J. : — ^The  words  "  chargeable  hereunder  with  the 
duty  of  one  anna'^  in  Section  28  are  not  intended  to  qualify 
the  words  ''any  bill  of  exchange  or  promissory  note." 
The  result  is  that  Sections  20  and  21  are  inapplicable  not 
only  to  bills  of  exchange  and  promissory  notes  chargeable 
with  a  duly  of  one  anna,  but  to  all  bills  of  exchange  and 
promissory  notes.  Such  instruments  after  execution  can 
only  be  stamped,  if  at  all,  under  the  provisions  of  Sections 
8  and  26. 

The  present  Act  in  this  respect  follows  the  provisions 
of  its  predecessor.  Act  X  of  18C2,  and  the  policy  of  stamp 
Acts  in  general  with  reference  to  bills  of  exchaaige.  The 
Court,  therefore,  cannot  admit  the  instrument  under  Sec- 
tion 20. 

HoLLOWAT,  J. : — The  point  has  been  already  decided  in 
Eeferred  Case  No.  7  of  1874.(a) 

"  Shall  oariifr  by  endoraement  on  such  instrument  that  the  proper 
*'  stamp  dui^  has  been  levied  thereon    *  * 

*'  8ach  certi6caie  shall  be  coQcliisiye  evidence  as  to  the  amount  of  stamp 
*'  doty  leviable  on  such  instrument,  and  the  said  instrument  shall  there- 
^  upon  be  admissible  as  if  originally  executed  on  paper  bearing  the 
•*  proper  stamp." 

**  Section  26  (a%  When  any  bill  of  exohaoge,  promissory  note,  cheque, 
^  or  order  for  the  payment  of  money  on  demand  by  any  banker  or  person 
«<  acting  as  a  banker  chargeable  hereunder  with  the  duty  of  one  anna 
*'  comes  to  his  hands  unstamped,  he  msy  affix  thereto  the  necessary 
^  adheslYe  stamp  and  cancel  the  same  in  the  manner  required  by  this  Act.** 

Section  88.  "  Except  a»  provided  in  Sections  8  and  26  no 
'^  stamp  shall  be  affixed  to  or  impressed  on  any  bill  of  exchange 
''or  promissory  note  or  any  instrument  chargeable  hereunder  with 
"  duty  of  one  anna  subsequent  to  the  execution  thereof,  nor  shall  the 
"  prof  jsions  of  Section  20  apply  to  any  such  instrument." 

(a)    Not  Reported. 


0/1874. 


d((4  VABRAS  HIGH  COUBT  BEPOBTCT. 

^pptUate  linnsMdm  (a) 

Special  Appeal  No.  304  of  1874. 

KoFKRT  Fo'^nss  Pierce  and  another....  SpecialJppeUanU. 
wi  f    :^  •     irr^Ti  Ganapathy ••  Special BespondenU 

^    '  N>  pUintiflTs  to  recover  dama^  from  the  defendtnt,  b 
aut  to  deliyer  coffee  to  the  pluntiffsy  the  plaint  did  not 
•  gners  of  the  plaintiffs  to  pay  on  deliverj. 

^  o'i  special  apmal  that  soch  allegation  was  not  necessary,  its  ab- 
rc^w   i.vt  having  prejnaiced  the  defendant. 

The  ploint  alleged  a  contract  to  deliver  on  the  2od  March,  and  the 
evidence  ^iiowed  an  extension  of  the  time  to  the  31st  March,  but  the 
pleadings  alleged  that  the  breach  was  on  the  2nd  March. 

Beld  that  this  olijrction  was  not  tenable,  the  defendant  having  been 
perfectly  aware  of  the  case  he  had  to  meet  on  this  point. 

The  surety  had  begnn  to  perform  the  duty  whiob  the  principal  had  con- 
tracted to  perform.  Held  that  this  circamstance  did  not  preclude  the 
plaintiffs  from  sning  the  defendant  as  surety. 

1874.        rpniS  waB  a  Special  Appeal  against  the  deciaion  of  G.  B. 
S.A,j^o.904  Sharpe^  the  District  Judge  of  Sonth  Malabar,  in Begnlar 

^^0/1874.      Appeal  No.  1  of  1874,  confirming  the  decree  of  the  Subordi- 
nate Court  of  Cochin  in  Original  Suit  No.  30  of  1873. 

This  suit  was  brought  to  recover  Rupees  4^866-11-9  as  the 
amount  of  principal  and  interest  due  on  Rupees  4,679-8-9, 
alleged  to  be  the  extent  of  damages  caused  by  the  default 
of  Opendra  Chetty,  Paradasy  Chetty,  who,  on  the  2nd  De- 
cember 1872,  had  entered  into  a  contract  with  .plaintiffs  to 
deliyer  1,000  hundred  weights  of  native  coffee  to  them  with- 
in  the  2nd  March  1873  at  Rupees  31  per  hundred  weight, 
and  which  contract  plaintiffs  had  accepted  upon  defendant's 
guarantee,  plaintiffs  in  consequence  of  the  default  having 
been  compelled  to  purchase  native  coffee  at  the  TeUicheny 
market  at  higher  prices. 

Defendant  admitted  the  contract  entered  into  by  Para- 
dasy Chetty,  and  stated  that  he  (defendant)  stood  answer- 
able, not  as  alleged  in  the  plant,  but  merely  for  Rupees  5,000 
which  were  advanced  to  Paradasy  Chetty,  and  for  the 
penalty  providedforbythe  contract  incase  ofParadasyChetty's 
failure  to  fulfil  the  contract;  that  plaintiffs  subsequently 
Buperseded  the  said  contract  by  abstaining  from  having  any 
dealing  with  Paradasy  Chetty,  and  both  the  contract  and 
the  guarantee  relied  on  had  consequently  become  nuU  and 

(a)   Present  ^— HoUoway  and  Keman,  J  J.* 
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void;  fchat^Iaintiff's  agent  told  defendant  thattheywonld  give        1874. 

himadvances  of  moneyaccordingasiJiesaxnemiglitbe  required  yxi^Tioi 

for  procnring  cx)ffee,  and  also  time  till  the  Slst  March,  and       o/1874. 

that  if  he  delivered  the  coffee  agreed  for  at  the  stipulated 

rate,  the  coffee  already  delivered  would  be  carried  to  his 

credit,  and  the  money  already  received  carried  to  his  debit  in 

the  account,  and  he  fully  agreed  thereto,  but  in  the  verbal 

contract  there  was  no  agreement  that  he  would  be  liable'to 

any  damage  in  the  event  of  a    failure  on  his  part  to  deliver 

the  coffee  which  he   had  thus  undertaken  to  deliver   to 

plaintifb. 

The  following  is  taken  from  the  judgment  of  the  Subordi- 
nate Judge  : — At  the  first  hearing  of  the  suit  the  plaintiffs 
admitted  certain  facts  affirmed  by  the  defendant,  namely, 
that  he  was  allowed  time  till  the  Slst  March  1878,  to  deliver 
the  full  quantity  of  coffee  deliverable  under  Paradasy  Chetti's 
contract  dated  the  Snd  December  1873 ;  that,  on  the  11th 
March  1873,  the  defendant  applied  to  plaintiff's  agent  for  an 
advance  of  Rupees  8,000  and  the  same  was  not  given ;  that 
the  advances  made  by  the  plaintiffs  on  account  of  the  con- 
tract for  the  delivery  of  coffee  amounted  to  Rupees  17j000, 

r 

and  that  they  told  the  defendant  that  they  did  not  want  the 
coffee  delivered  by  the  defendant  on  the  19  th  February  and 
the  11th  March  1873.  The  plaintiffs  admitted  also  that  an 
error  had  crept  into  the  plaint  by  Rapees  59-6*0  expended 
seizing  the  coffee  having  been  added  to  the  amount  claimed, 
and  that  the  same  must  be  struck  out.  On  the  other  hand, 
the  defendant  admitted  a  certain  fact  affirmed  by  the  plain- 
tiffs, namely  that  tlic  plaintiffs  defrayed  expenses  to  the 
amount  of  Rupees  122-14-8  on  account  of  defendant  for  dis- 
count, sewing  bags,  garbling  coffee,  boat  and  cooly  hire,  Ac, 
Several  issues  were  settled,  the  first  of  which  was  whether 
subsequently  to  the  date  of  the  contiact  A,  and  in 
the  same  month  of  December  the  plaint iilv^*  ngent  verbally 
agreed  with  the  defendant  to  make  advances  of  money  to 
the  defendant  according  as  the  same  might  be  required  for 
procuring  the  coffee.  Several  other  issues  were  settled  and 
on  the  result  the  Subordinate  Judge  gave  judgment  for  the 
plaintiffs  for  Rupees  108-10-0. 
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Ju^il.  '^^  plaintiffB  appealed  to  the  District  Gmrt. 

^'  it  isiif^  '^^  following  is  extracted  from  the  jadgmeni  <rf  the 

'-^  Appellate  Court : — 

''  The  contract  sned  on  stipulated  for  the  deliveiy  of 
goods  and  for  the  payment  thereof  on  deliveiy,  and  in 
such  circumstances  our  Contract  Act  (Section  51)  provides 
that  the  one  party  need  not  deliver  unless  the  other  party 
is  ready  and  willing  to  pay  on  deliveiy.  It  was  incumbent, 
therefore,  on  plaintiflFs  to  aver  a  readiness  to  perform  their 
part  of  the  contract  by  stating  that  they  were  ready  and 
willing  to  pay  on  deliyery,  and  consequently  their  plaint 
which  contains  no  such  averment  must  be  held  to  be  insuffi- 
cient. I  need  quote  no  precedent  to  show  that  this  would 
be  so  in  cases  governed  by  purely  English  law,  and  there  is 
the  authority  of  the  Privy  Council  (U  Bengal  Law  Beports, 
42)  for  saying  that  the  same  rule  must  prevail  in  our  Courts 
even  in  cases  between  natives. 

In  strictness  my  judgment  should  stop  here,  but,  as  I 
have  looked  into  the  record,  I  may  as  well  also  express  an 
opinion  upon  the  objection  raised  by  defendant  as  to  plain- 
tiff's title  to  recover  irrespective  of  the  above  defect. 

Now  the  plaint  alleges  a  contract  for  the  deliveiy  of 
^  coffee  on  or  before  the  2nd  day  of  March,  and  also  states 
that  ''the  cause  of  action  arose  on  that  date  by  defendant 
&iling  to  perform'  his  contract  of  guarantee."  But  how 
stand  the  facts  on  their  own  admission  and  evidence  ? 
There  is  actually  their  own  confession  that  the  time  for 
delivery  was  extended  up  to  31st  March,  and  I  have  not 
been  able  to  obtain  any  information  how  under  such  circum- 
stances their  right  to  sue  can  have  accrued  earlier  than  such 
date.  Our  Contract  Act  (Section  62)  expressly  excuses  the 
performance  of  the  original  contract  where  the  parties 
have  agreed  to  substitute  a  new  contract  for  it,  or  to  rescind 
or  alter  it,  and  plaintiffs  having  elected  to  extend  the  time 
are  not  now  at  liberty  to  recede  therefrom.  Into  the  thorny 
question  of  whether  an  extension  of  time  constitutes  a  new 
contract,  it  is  not  necessary  for  me  to  penetrate.  I  am 
content  to  say  that  it  certainly  amounts  to  a  variation  of  it> 
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as  illustration  E  to  Section  138  of  the  Contract  Act  is  snffi-        1874. 
cient  authority  to  shew.    Further,  even  if  it  were  necessary  ^-  ^^yj^  3(a 
for  defendant  to  show  the  snbstitation  of  a  new  contract,  it       o/1874, 
appears  to  me  that  plaintiff's  own  witnesses,  the  correspon- 
dence on  record  and  the  counterfoils  of  their  cheques  would 
abundantly  shew  that  Faradasy  Chetti  was  allowed  to  drop 
out  of  the  matter  altogether,  and  that  plaintiffs,  while  the 
ink  of  the  original  contract  was  hardly  dry,  commenced  to 
treat  defendant  as  the  principal  debtor  and  not  as  a  mere 
surety,  in  which  latter  capadiy  alone  does  he  appear  in  the 
contract  on  which  plaintiffs  have  chosen  to  base  this  suit. 

It  follows  that  in  my  opinion  the  judgment  of  the 
Lower  Court  has  by  no  means  given  plaintiffs  less  than  they 
were  entitled  to  upon  the  present  defective  plaint,  (which 
notwithstanding  my  objections  during  the  argument  no 
offer  has  been  made  to  amend)^  and  I  think  that  in  giving 
them  so  much  the  Subordinate  Judge  has  run  counter  to 
the  judgment  of  the  Privy  Council  (1  Bengal  396)  and  has 
permitted  ''a  new  case  to  be  brought  forward  which  was 
not  set  up  or  hinted  at  in  the  plaint/' 

I  affirm  the  decree  of  the  Lower  Court  and  dismiss  this 
appeal  with  costs. 

Plaintiffs  specially  appealed  upon  the  following 
grounds : — 

The  District  Judge  erred  in  saying  that  the  plaint  is 
defective  for  want  of  an  averment  by  the  plaintiffs  of  their 
readiness  and  willingness  to  pay  for  the  coffee  on  delivery. 

The  District  Judge  erred  in  saying  that  the  original 
contract  was  avoided  by  the  extension  of  the  time  for  its 
performance. 

The  District  Judge  erred  in  supposing  that  the  contract 
was  with  defendant  as  a  principal  and  not  as  a  surety. 

Jl  H.  8.  Braaisorii  for  the  special  appellants,  the  plaintiffs, 

Scha/rlieb  for  the  special  respondent,  the  defendant. 

The  Court  delivered  the  following 

JuDGiONT :— We  feel  it^necessary  to  remit  this  case  for 
a  judgment  upon  the  merits. 
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1874.  The  first  groand  of  the  Civil  Judge  for  refosing  such  s 

s7A7jtio7^  judgment  is  that  there  is  no  allegation  of  the  willingness  of 
0/1874.  jTj^Q  plaintififs  to  pay  on  delivery.  The  plaint  would  have 
been  more  correctly  framed  if  it  had  alleged  the  folfilment 
of  all  conditions^  the  happening  of  all  things  and  the  lapse 
of  all  times  entitling  to  the  delivery.  Such  general  state- 
ment would  have  been  quite  sufficient  even  in  Westm':  r  r 
Hall,  Its  absence  has  in  no  way  prejudiced  the  defen :  l., 
who  has  raised  many  matters  which  would  be  a  travcr^j  J 
such  an  allegation  if  it  had  been  made. 

The  second  ground  is  that  the  plaint  alleges  a  contnct 
to  deliver  by  the  2nd  March,  and  the  evidence  is  that  there 
was  an  extension  of  the  time  for  doliveiy  to  the  Slst  Marchi 
and  that  the  evidence,  therefore,  applies  to  a  case  not  made 
by  tlie  pleadings  which  allege  the  breach  on  the  2nd  MarcL 

If  this  oiiginal  agreement  with  the  altered  time  had 
been  regularly  pleaded  as  a  substituted  contract  under  the 
law  of  England,  the  alteration  in  point  of  time  would  hm 
been  fatal  to  the  action,  {Taylor  v.  Henry). 

The  result  now  would  be  an  amendment  upon  terms, 
and  in  this  case  complete  justice  will  be  done  if  the  case  is 
considered  on  the  footing  of  the  date  being  the  Slst  March. 
The  amendment  might  have  been  made  at  the  time  but  no 
possible  injustice  can  accrue,  for  the  defendant  was  p6^ 
f  ectly  aware  of  the  case  which  on  this  point  he  has  to  meet 

The  treatment  of  the  surely  as  principal  debtor  is  the 
third  objection.  We  are  unable  to  see  that  this  was  done* 
He  himself  at  once  began  to  perform  that  for  the  non-per- 
formance of  which  he  had  rendered  himself  liabl&  He 
was  quite  at  liberty  to  do  so  and  his  liability  for  non-per- 
formance cannot  be  altered  by  his  having  done  so.  The 
case  must  be  remitted  for  judgment  upon  the  issues  joined 

between  the  parties.    The  costs  of  this  appeal  will  be  pro- 
Tided  for  in  the  revised  decree. 
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^pXM  Innsbtction  (a) 

Special  Appeal  No.  372  of  1874 

Pbstonjbk  Nbssiewanjbe  Bottle-  1  ^^^  •  r  x  ^  n  ^/ 
WALLAH.  J  ^P^^  AppeUanL 

GooL  Mahousd  Sahib  and  another. ..fi'j^ecia!  Bsspondents. 

A  Special  authority  is  reqaired  to  empower  a  Mercantile  agent  to 
draw  or  endorse  bills  and  notes,  but  the  authority  may  be  implied  from 
circumstances. 

Where  the  act  of  the  agent  has  been  communicated  to  and  ratified  by 
the  principal  it  becomes  the  act  of  the  principal  in  point  of  law. 

THIS  was  a  Special    Appeal  against  the  decision  of  J.  B.    *    ^^74. 
Cockrerell,  the  Judicial  Commissioner,  Neilgherries,  in  g  a.  No.  in 
Eegular  Appeal  No.  3  of  1874,    reversing  the  Decree  of  the     o/i874. 
Assistant  Judicial  Commissioner's  Court  at  Ootacamund  in 
Original  Suit  No.  63  of  1873. 

The  suit  was  brought  to  recover  rupees  2,000  on  two  pro* 
missoiy  notes  with  interest  from  the  17th  May  1873,  the  date 
on  which  the  notes  became  payable.  The  defendant  answered 
that  the  notes  were  drawn  by  his  agent,  and  that  the  agent 
had  no  authority  to  draw  such  notes,  that  the  notes  were  the  , 

result  of  a  fraudulent  arrangement  between  the  agent  and 
plaintiffs^  and  that  the  notes  were  without  consideration. 
The  Acting  Assistnt  Judicial  Commissioner  gave  judgment 
for  defendant  on  the  ground  that  the  agent  was  agent  by  a 
power  of  attorney,  and  that  powers  of  attorney  do  not  convey 
authority  to  draw  promissory  notes. 

The  plaintifis  appealed  to  the  Judicial  Commissioner 
who  delivered  the  following  Judgment  :-— 

"  The  facts  are  these, — ^Mr.  Barboza  for  more  than  seven 
years  was  agent  for  defendant  in  defendant's  shop  in  Oota*- 
camitnd  j  at  all  events  subsequent  to  December  1870,  he  acted 
under  a  power  of  attorney  drawn  in  ample  terms.  Defendant's 
firm  were  auctioneers  as  well  as  sellers  of  goods  on  their  own 
account.  From  the  record  in  the  suit  it  is  clear  that,  in  Febru* 
ary  1873,  defendant's  firm  owed  Gool  Mahomed  &  Co.  mora 
than  2,000  rupees  on  an  old  account*  and  for  goods  sold  at  re- 
cent auctions.  It  is  contended  that  in  the  old  account  are  items 
of  personal  debts  contracted  in  Gool  Mahomed's   shop  by 

(a)  Pretent;— HoUoway  and  Kinderaleyi  J  J. 
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1B74,        Barboza  amounting  to  rupees  843.    These  items  however 
5.  J.  No.  872  *re  chiefly  of  old  date  going  bade  to  1868^  and    the  drcum- 
o/^^^'      Btances  indicate  that  if  they  existed  defendant  took  tiiem  on 
his  own   shoulders.    The  auctions   were  held  in  December 
1872,  and  in  the  succeeding  month.    There  is    a  rule  in  de- 
fendant's firm  in  the  following  terms  : — 

''  Account  sales  of  goods  sold  on  commission  or  by 
auction  will  be  rendered  within  one  month  from  the  date  of 
sale,  and  the  amount  in  each  case  paid  and  settled  generally 
within  three  months  from  such  date,  but  this  term  is  subject 
to  the  proviso  that  when  owners  require  cash  Messrs.  Framjee 
&  Co.  will  make  special  arrangements  to  pay  them  at  a  dis- 
'  count  when  practicable.''    On  the  13th  February  1873,  de- 

fendant's Agent  Barboza  gave  Gool  Mahomed  &  Co.  tbe 
promissory  notes  in  issue.  As  soon  as  he  had  drawn  the 
notes  he  must  have  written  to  defendant  at  Madras  teUing 
him  BO,  for  a  reply  (H)  from  defendant  is  put  in  which  can 
bear  no  other  construction  since  it  says  '^  I  note  you  have 
settled  witii  Gool,  Stanes  and  GopauL  Defendant  pleads  he 
lost  the  letter  of  Barboza  to  him.  These  are  the  facts^  and  to 
my  mind  they  disclose  that  whether  or  not  the  power  of 
attorney  gave  Barboza  authoriiy  generally  to  issue  promis- 
sory notes  for  defendant's  firm,  a  point  it  is  not  necessary  to 
decide,  the  defendant  condoned  Barboza's  action  with  regard 
to  the  present  notes  by  his  letter  Hj  and  must  be  held  liable 
for  them.  Defendant  pleads  that  Barboza  at  all  events  in- 
cluded in  the  notes  his  own  debts  to  Gool  Mahomed  &  Co. 
The  reply,  namely,  that  circumstances  indicate  defendant 
long  ago  took  these  debts  on  his  own  shoulders,  has  been 
.stated  above.  But  I  am  not  satisfied  that  Barboza's  debto 
are  included  in  tihe  notes.  I  discovered  no  certaan  tKBoes  of 
such  inclusion  and  I  see  no  traces  of  fraud  whatever.  Bai^ 
boza  was  acting  as  agent  for  defendant  for  years.  In  die 
middle  of  1873  there  was  a  quarrel  and  Barboza  left.  De- 
fendant now  denies  that  Barboza's  acts  while  he  was  in  terms 
with  him  are  straightforward  and  tenable^  aad  Barboza  has 
come  forward  in  the  present  suit  to  bade  up  defendant  by 
admitting  that  part  of  the  sums  included  in  the  promissory 
notes  were  personid  debts  to  Gool  Mahomed  &  Co,  but  Bar- 
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boa's  mere  statement  does  notprodace  a  satisfactory  belief        1874. 
that  Barboza's  eridence  is  more  than  an  after  thouirht.  -^/"^y^'   ■ 

"  a,A.,  No,  372 

The  decree  below  will  be  reversed,    and  plaintiffs  will      ^/^Q^^- 
take  a  decree  for  2,000  rnpees  with  all  costs  thronghout. 
Tho  promissory  notes  will  not  carry  interest/' 

I  The  defendant  appealed  specially  to  the  High  Court  for 

the  following  reasons  :^- 

The  defendant  is  not  under  the    circumstances  of  this 
case  liable  to  plaintiff  upon  the  two  promissory  notes  sued  on. 

Mr.  Barboza  had  no  authority  to  make  the  two  promis* 
Boiy  notes  sued  on  so  as  to  bind  defendant. 

The  original  Court  having  dismissed  the  suit  on  the 
ground  that  Mr.  Barboza  had  no  authority  to  make  the  two 
promissory  notes  so  as  to  bind  defendant,  there  has  been  no 
trial  or  jud^pnent  on  the  remaining  issues  in  this  case. 

The  liability  of  the  third  defendant  Mr.  Barboza  on  his 
own  private  account  to  plaintiff  could  not  properly  form,  or  be 
made  part   o^  the  alleged  consideration  for  the  notes  in 
question. 

Miller  for  the  special  appellant,  the  defendant. 

The  Court  delivered  the  following 

JuDOXBNT  :-~In  accordance  with  the  law  of  nearly  all 
oonntries,  the  law  of  England  requires  special  authority  to. 
empower  a  mercantile  agent  to  draw  or  endorse  bills  and 
notes.  A  power  of  attorney  in  the  widest  terms  omitting 
this  special  authority  will  not  do.  {Bogg  v.  Snaifh,  1  Taunt, 
and  a  long  string  of  subsequent  cases.) 

The  authoriiy  may  beimpSed  from  oircnmntanoBS  {Ed^ 
jnond$  V.  Bwheli,  L.  B.  1  Q.  B.  97).  This  impHcatioB  would, 
however,  be  almost  impossible  in  favour  of  a  person  cognizant 
of  the  existence  of  the  express  power  under  which  the  agent 
was  acting.  If  the  case,  therefore,  had  turned  upon  the  terms 
of  the  power,  we  should  have  agreed  with  the  Assistant  Com- 
missioner. 

Here,  however,  the  Civil  judge  has  found  upon  evid^ice 
before  him  that  this  Act  done  in   the  name  of  the   principal 
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1874.        was  commmiicated  to  and  ratified  by  hixn.    He  has  therefore 
s  A,  i\o,  372  become  in  point  of  law  the  maker  of  the  note  and  is  entitled 

^  ^^^^- only  to    sach  defences    npon  the  record  as  are   available  to 

such  maker.  That  defence  is  frand  and  partial  &ilnre  of 
consideration.  They  are  both  based  on  the  same  allegation 
that  the  agent  paid  a  debt^  partially  his  principal's  and 
partially  his  own^  by  the  making  of  this  note.  The  proof  of 
this  fiedlure  of  a  divisible  and  definite  part  of  the  consider* 
ation  lay  ifpon  the  defendant  and  the  Civil  judge  has  fomid 
upon  the  conflict  of  evidence  that  it  is  not  made  oat,  the 
Special  Appeal  must  therefore'be  dismissed* 


Slppdlate  3nnsaif(tton«  (a) 

Bpeinal  Appeal  No.  65  of  1874. 

Nabaina  Pums^M Special  AppeUani. 

Ata  Putteb • ••••...••...Special  Bespondeni. 

The  plaintiff  executed  a  doemnent  whereby  he  created  a  charee  of 
Rfl.  4,500  upon  certain  immofable  property*  In  a  auit  to  cancel  the  aoen- 
ment  upon  tne  ground  of  fraud. 

B€ld  that  the  plaintiff  valued  his  relief  at  Bs,  4,500,  and  that  the  Dia- 
triet  Munaif  had  no  joiisdiction  to  try  the  anit. 

1P74.        rrniS  was  a  Spedal  Appeal  against  the  decision  of  G.  B. 

8.  A.  l/oTlS  "^     Sharpe,  the  District  Jndge  of  Sonth  Malabar^  in  Bego- 

€fl^li'      lap  Appeal  No.  437  of  1878,  confirming  the  decree  of  the 

Conrt  of  the  District  Mnnsif  of  Temelprom  in  Original  Suit 

Na  274  of  1873. 

The  plaint  stated  that  the.snit  [was  bronght  to  cancel 
a  document  whereby  a  Karipanayom  Karar  right  of  4,500 
rupees  was  created  on  certain  lands  specified  in  the  Schedule 
annexed  to  the  plaint  npon  the  ground  that  the  plaintiff  was 
induced  to  sign  the  document  by  the  &aud  and  misrepre- 
sentation of  thedefendant,  and  that  possession  of  thedocnment 
was  fraudulently  obtained  by  the  defendant  from  the  plain- 
tiff. 

The  plaint  set  forth  that  the  properiy  specified  in  the 
document  was  in  the  joint  possession  of  the  plaintiff  and  his 
daughter-in-law,  that  defendant,  a  nephew  ^of  the  p] 

M  Fkeaeat.'— Motgny  a  J.»  aadBolkway.  J. 
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Mpresented  to  him  that  he  would  aetfle  the  difference  which       ^1874. 
then  existed  between  him  (plaintiff)  and  his  daugher-in-law  'sTAHfoTt^ 
if  he  executed  a  document,  the  contents  whereof  were  not      ^^^^^4. 
explained  to  him*    Plaintiff  complied^  but  on  learning  the 
truth  laid  his  complaint  before  the  Registrar  and  Magistrate 
but  without  effect. 

The  defendant  contended  that  he  obtained  the  document 
leg^y  for  adequate  consideration^  and  that  the  District 
Munsif  8  Court  had  no  jurisdiction  to  try  the  suit. 

The  following  issues  were  settled:^ 

I. — ^Whether  the  suit  was  properly  ^valued. 

n. — ^Whether  defendant  obtained  the  document  without 
plaintiff's  full  knowledge  of  the  &cts  and  through  fraud. 

The  Judgment  of  the  District  Munsif  upon  the  first 
issue  was  as  follows  :-^ 

The  questions  for  deciaion  are  (1)  whether  the  suit  ought 
to  be  valued,  for  the  purpose  of  jurisdiction,  upon  the  sum 
secured  by  the  document  sought  to  be  cancelled  or  upon  the 
land  revenue  payable  upon  the  properly,  the  subject  of  the 
transaction  ;  and  (2)  whether  institution  fee  ought  to  be  paid 
or  rupees  4,500. 

With  regard  to  the  1st  question,  land  is  the  subject  of 
the  suit,  for  the  document  in  question  does  not  hold  plaintiff 
personally  responsible  for  the  debt.  I  hold,  therefore,  that 
the  suit  was  properly  valued  upon  the  revenue ;  and  the  value 
thus  assessed  falls  within  the  pecuniary  jurisdiction  of  this 
CSourt. 

With  regard  to  the  2nd  question,  plaintiff  merely  seeks 
for  a  declaration  and  wants  no  consequential  relief ;  in  such 
cases  rupees  10  would  be  the  proper  institution  fee ;  but 
plaintiff  has  paid  more  and  does  not  wish  for  a  refund  of  the 
difference. 

I  find  the  Ist  issue  for  plaintiff. 

The  District  Munsif  also  found  the  second  issue  for  the 
plaintiff  and  decreed  that  the  document  was  null  and  void  and 
fihould  be  cancelled.  Upon  appeal  to  the  District  Court  by 
the  de&ndant  the  contention  as  to  the  jurisdiction  of  the 
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1874.        DiBtrict  Manaif  was  not  relied  upon  and  the  District  Judge 
fl.  A.  No,  66  confirmed  the  decree  of  the  District  Monsif • 
-  ^f^^"^^' —  The  defendant  appealed  specially  to  the  Higli  Court 

upon  the  following  gronnds  :— 

The  District  Mnnsif  had  not  jurisdiction  to  try  this  suit. 

The  judgments  of  the  Lower  Courts  do  not  set  out  suffi- 
cient evidence  to  justify  the  decrees  given. 

Rama  Rau  for  the  special  appellantj    the  defendant. 

/.  H.  8.  Branson  for  the  special  respondent^  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^We  are  of  opinion  that  the  amount  at  which 
plaintiff  within  the  meaning  of  the  Act  has  valued  his  relief  in 
this  suit  is  Bupees  4,500.  He  executed  a  document  of  legal 
validity,  which  created  a  charge  of  this  amount,  and 
when  it  is  cancelled  he,  by  the  operation  of  the  Court,  be- 
oame  richer  by  that  amount.  We  apprehend  that  such  a 
consequence  is  relief  of  a  very  substantial  description  and 
Yexy  far  from  being  a  mere  declaration.  It  is  as  much  a  suit 
to  get  rid  of  a  charge  as  a  suit  for  the  redemption  of  a  mort- 
gage and  with  the  distinction  that  in  this  case  the  Plaintiff 
does  not  become  richer  by  the  amount  for  he  pays  off  the 
charge  a^d  is  economically  where  he  was  before,  while  in  the 
present  case  he  becomes  richer  by  the  removal  of  a  burden 
legally  created  and  manifestly  to  the  extent  of  that  burden. 
(Section  7  Clause  9).  (a) 

It  seems  clear  that  the  Munsif  had  no  jurisdiction  and 
this  is  an  objection  which  could  not  be  waived.  On  this 
ground  we  reverse  the  decrees  of  the  lower  Courts  and  dis- 
miss the  Original  Suit  with  costs. 

(a)  CUn8e9  Seotion  7  ol  ibe  Goort  Feet  Act  (AH  No,  ¥11  of  ISTQ 
is  ia  these  words  : — 

'*  la  Boits  AgaiDst  s  mortgagee  lor  the  feoorery  of  the  property  moft- 
**  gAged  aud  io  suits  by  s  mortgagee  to  foreclose  the  mor^^e  or,  where 
« tne  mortgage  is  made  by  con£tioxial  sale,  to  h*ye  the  sAle  declared 
**  absolute  according  to  the  principal  money  expressed  to  be  aecmed  by  the 
^*  instrument  of  mortgage." 
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^pUaft  lutisMttiAn*  {a) 

Crmirud  Regular  Appeal  No.  352  of  1873. 

NoujAK... •«•••« Appellant 

k  prisoner,  tried,  conTioted  and  puniBhed  under  Section  369  of  the 
Indian  Penal  Code  of  abdacting  a  child  with  intent  dishonestly  to  take 
moTcable  property,  cannot  alao  be  punished  for  the  theft  of  a  part  of  the 
DOTeable  property  which  he  intended  dishonestly  to  take  through  meana 
of  the  abduction  ;  and  the  second  punishment  for  a  theft  is  by  the 
present  Oode  of  Criminal  Procedure  illegal 

THIS  was  an  Appeal  against  the  sentence  of  the  Court  of        1874. 
North  Tanjorein  Case  No.  55  of  the  Calendar  for  1872.  cnTTTNo. 

The  Oovemment  Pleader  in  snpport  of  the  conviction.      -^ 

No  Counsel  were  instructed  for  the  Appellant. 

The  facets  are  sufficiently  set  forth  in  the  following 

Judgment  : — The  immediate  question  is  whether  a  prison- 
er tried  convicted  and  punished  under  Section  369(6)  of  ab- 
ducting a  child  with  intent  dishonestly  to  take  moveable 
property  can  also  be  punished  for  the  theil  of  a  part  of  the 
moveable  property,  which  he  intended  dishonestly  to  take 
through  means  of  the  abduction. 

Save  for  the  new  Code,  this  course  would  be  illegal 
under  the  repeated  decisions  of  this  Court. 

454. 1(fi)  is  the  section  by  which  this  process  is  to  be  sup- 
ported, if  atalL  If  the  words  of  this  branch  are  takenin  con- 
nexion with  those  of  452,  which  precedes  it,  and  of  branches 
n,  and  III,  they  do  not  do  so.  452  contains  a  rule  of  cri- 
minal pleading  as  to  the  nece^ty  of  a  separate  charge  and  a 
separate  trial  for  each  distinct  offence.  Then  453  (similarly 
to  the  English  rule  as  to  several  embezzle  ments)  modifies 
this  rule  as  to  offences  of  the  same  kind  committed  within 
a  year.  The  pre-requisites  of  joinder  are  similarity  of  the 
offences  and  their  fi&lling  within  the  time.    Then^  strangely 


(a)    Freseot  -.—Morgan,  0.  J.  and  Holloway,  J. 

(5.)  Section  369  of  the  Penal  Code  is  as  foUowa :— '*  Wlioeiver  kidnaps 
*<  or  abduota  any  cliild  nnder  the  age  of  ten  yean,  with  the  intention  of 

moveable  praperty  from  the  pecson  of  audi  child^ 
)riflonment  of  either  descriptien  which  may 
yeaiBi  and  diall  also  be  Hable  to  fine." 

{c)  The  Stotiona  of  the  Code  of  CrlmiDal  Proeedore  (Act  X  of  1872^ 
whidi  Dear  upon  the  qaeation  decided  in  thia  caae  are  Sections  462  to  456 
both  indoaiye. 


'•  or  aoaaou  any  cnua  nnaer  -an 
**  taking  diahoneatty  aav  mo^eabl 
<<  ahall  be  punished  with  impriso: 
*<  extend  to  seven  yeani  and  uiall 
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1874.  enongli^  Section  455  is  quoted  as  the  key^to  the  siimlariiyj 
a  R.  A.  No.  ^^^  ^'^  result  seems  to  be  that  they  are  similar  when  it  is 
862  0/1873.  doubtful  to  which  of  them  the  proveable  facts  in  each  may 
amount.  It  can^  we  suppose,  scarcely  be  meant  that  the 
element  of  doubt  is  to  be  the  governing  point  It  perhaps 
means  that  where,  as  in  the  illustration,  the  criminative 
facts,  which  constitute  the  offence,  are  so  nicely  shaded  that 
it  is  often  doubtful  prima  fade  to  which  specific  definition 
the  &cts  are  to  be  subsumed,  there  may  be  a  joint  triaL 

A  further  modification  of  the  rule  of  severance  is  intro- 
duced in  454.  L  Where  facts  "  so  united  as  to  form  tlia 
same  transaction''  fulfil  the  requisites  of  the  definitions  of 
several  ofEences  there  may  be  one  charge  and  one  trial 
Nothing  here  is  said  about  the  punishment  and  we  have 
still  a  mere  rule  of  criminal  pleading  modifying  the  general 
rule. 

It  is  not  until  we  come  to  the  illustrations  that  we  find 
punishment  imported,  and  with  the  exception  of  (o  and  d) 
it  may  perhaps  be  said  that  the  ofEences  are  all  different  in 
character.  Those  are  mere  transcripts  of  decided  cases 
which  seem  inconsistent  with  the  principles  of  others  decided 
by  the  same  Court,  (e.)  is  perhaps  reconcileable  if  the 
kidnapping  was  for  a  different  purpose,  but  if  the  kidnap- 
ping was  for  the  purpose  of  subjecting  to  slavery,  it  will  be 
impossible  to  reconcile  it  with  other  decisions  and  with  the 
subsequent  parts  of  this  section. 

(b)  embraces  the  case  of  three  murders  and  the  l^;al 
principle  is  sound,  though  perhaps  the  application  in  pzao- 
tice  will  be  found  difficult. 

If  we  take  the  section  there  is,  therefore,  nothing  to 
overrule  the  previous  decisions^  but  undoubtedly  the  kidoap- 
ping  illustration  is  opposed  to  former  decisions  and  unless 
explained  as  above  is  a  direct  authority  for  the  two  sentences 
passed  in  tiie  present  case. 

If,  however,  we  are  to  import  the  illustrations  as  s 
gloss  upon  I.  and  as  explanatory  of  its  meaning,  we  must 
perform  the  like  operation  upon  m.  and  must  if  pooeible 
reconcile  all  the  three  parts  of  the  section. 
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III  fia/a  that  where  several  facts  aggregated  form  one         1874. 
offence  an^  if  served  constitute  several,  the  offender  may  ^  ^"J[  ^^^ 
be  charged  with  every  offence  committed  but  the  utmost    SS2  0/ 1873. 
ponishment  awardable  is  the  extreme  punishment  for  the 
concrete  or  for  one  of  the  separate  offences.     We  presume 
that  the  Court  may  elect  whether  it  will  punish  for  the  one 
or  the  other  but  it  may  not  punish  for  both. 

Now  the  words  of  the  section  do  not  meet  the  case. 
Kidnapping  with  intent  to  steal  is  not  an  offence  formed  by 
the  union  of  kidnapping  with  stealing  but  by  the  union 
of  kidnapping  with  intent  to  do  it,  and  the  result  on  the 
mere  words  would  be  that  the  section  contains  no  inhibi- 
tion of  two  punishments. 

The  illustrations  however  show  that  the  framers  imagine 
that  they  had  provided  for  the  further  case  of  the  second 
offemod  being  the  substantive  criminal  act  which  was  the 
aim  of  the  intention  in  the  former  and  therefore  evidentiary 
matter  of  that  intent.  Thus  (n.)  housebreaking  with  intent 
to  commit  adultery  and  the  commission  of  it  may  not  be 
separately  punished.  Still  nearer  to  the  present  case  is  (p.) 
The  enticing  away  (it  does  npt  even  say  for  the  purpose  of 
committing  adultery)  and  adultery  may  not  be  separately 
punished.  The  measure  of  the  punishment  is  here  again  the 
largest  amount  awardable  for  one  of  the  offences. 

The  section  therefore  with  its  illustrations  forbid  two 
punishments  for  an  offence  so  compounded  that  one  substan- 
tive offence  is  the  aim  of  the  other  and  evidentiary  matter 
of  the  intent  necessary  to  constitute  that  other.  It  is  not 
narrowed  to  offences  of  a  cognate  character,  for  housebreak- 
ing and  adultery  have  no  more  connexion  than  kidnapping 
and  theft*  We  come  to  the  conclusion  therefore  that,  despite 
the  inaptness  of  the  words,  there^is  nothing  in  these  sections 
intended  to  alter  the  law,  that,  unless  the  illustrations  are 
looked  at,  there  is  nothing  to  alter  the  principles  upon  which 
punishments  were  awarded  before  the  Act  passed^  and  that 
when  they  are  all  taken  together  those  attached  to  a  branch 
which  does  intt^duce  a  limitation  upon  the  power  of  punish- 
ment must  prevail  over  those  attached  to  what  is  by  itself 

a  mere  rule  as  to  the  joinder  of  charges, 
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1874.  Read  I  and  II  together,  they  come  to  this, — you  may  join 

July  o*  _  , 

CR.A.  A'o.  them,  but  if  when  joined  several  make  up  one  compound 
352  of  1878.  offence,  you  shall  only  punish  for  one.  They  shall  be  con- 
sidered to  make  up  such  a  compound,  when  one  of  them  is 
the  criminal  result  at  which  the  other  has  arrived.  You  may 
then  punish  to  the  extent  permissible  for  any  one  of  them^ 
but  you  shall  not  tack  the  punishments  tog^ether. 

In  our  opinion  this  second  punishment  for  the  theft  is 
by  the  present  Code  as  it  was  by  a  long  course  of  previous 
decisions,  which  the  Code  is  professing  to  follow,  absolutely 
illegal.    It  must  therefore  be  quashed. 

We  doubt  whether,  on  this  evidence,  there  could  properly 
have  been  a  conviction  for  simple  kidnapping.  It  is  the 
very  subsequent  theft  which  shewed  the  act  not  to  be  a  per- 
fectly innocent  one,  stamped  it  with  its  criminal  character, 
and  shewed  by  the  completed  act  that  there  was  abduction 
with  the  intent  which  that  act  executed. 


^Uptllstt  Istislrittion.  (a) 

Speeial  Appeal  No.  378  o/1874. 
PuDiSHARY  Keishnen     |  ^  ^^j  Appellants. 

NUMBTJDRY  AKD  ANOTHER  j  r  rr 

The  plaintiff,  uiifier  threat  of  a  erimioal  proaeoation  for  the  offenee  of 
erioninid  trespass,  executed  an  agreement  in  writing  which  conferred  oertaia 
tights  on  the  defendant.  There  was  no  foundation  for  the  charge  made  bj 
the  defendant. 

In  a  suit  to  set  aside  the  agreement.  Held  that  the  plaintiff  was  entitled 
to  maintain  the  salt. 

1874.        rpHIS  was  a  Special  Appeal  against  the  decision   of  J.  K. 

i>  ^^l^\'7^  i-     Eamen  Nair,  the  Subordinate  Judge  of  South  Malabar, 

qf  1874.      ^  Eegular  Appeal  No.  225  of  1873,  reversmg  the  decree  of 

the  Court  of  the  District  Munsif  of  Calicut  in  Original  Suit 

No.  434  of  1872. 

This  suit  was  brought  for  a  declaration  that  plaintiils 
and  their  father,  2nd  defendant  are  the  uralers  of  a  temple 

{a)  Present ;— HoUowsy^  and  Znnesy  J.  J. 
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Galled  Eakat  Chitram.  and  that  1st   defendant  had  no  right        ^^7^* 
to  the  temple  or  to  the  property  appertaining  to  it.    Plain-  ^737  JVoT378 
tiflfl  prayed  also  for  the  cancelment  of  an  agreement  exe-       o/l874,  ^ 
cuted  by  them  and  2nd  defendant  to  1st  defendant  on   26th 
June  1872^  on  the  ground  that  it  was  executed  by  them 
without  consideration  and  on  account  of  undue  influence  and 
coercion  used  by  Ist  defendant. 

The  1st  defendant  answered  that  the  contract  which 
plaintiffs  sought  to  cancel  was  executed  by  them  and  2nd  de- 
fendant by  their  free  consent  and  for  proper  consideration. 

The  following  issues  amongst  others  were  settled  :-^ 

8th.  Whether  the  contract  executed  by  plaintiffs  and 
2nd  defendant  was  entered  into  by  them  without  their  free 
consent  as  mentioned  in  the  plaint  and  for  illegal  consider- 
ation as  therein  alleged. 

9tlL  Whether,  as  alleged  by  1st  defendant,  the  contract 
was  subsequently  ratified  by  plaintiffs  and  2nd  defendant. 

10th.  Whether  such  ratification  was  for  a  legal  consider- 
ation  and  was  valid  as  alleged  by  1st  defendant. 

The  following  is  extracted  from  the  Judgment  of  the  DiS'*' 
trict  Munsif : —  Such  were  the  rights  of  the  parties  with  re- 
spect to  this  temple  when  on  13th  June  1372  plaintiffs  entered 
the  paramba  on  which  the  temple  stands,  felled  two  trees 
and  removed  a  few  stones  of  the  building  preparatory  to  re- 
novating it.  On  the  f ollovnng  day  a  petition  was  presented 
by  1st  defendant's  agent  to  the  Taluk  Magistrate  charging 
plainti&  and  2nd  defendant  with  trespass  and  assault,  [and 
on  the  18th  of  the  same  month  1st  defendant  himself  filed  a 
complaint  against  the  same  parties  supporting  the  statement 
of  his  agent.  It  was  while  these  charges  were  pending  and 
with  a  view  to  their  being  withdrawn  that  the  agreement 
was  executed  by  plaintiffs  and  2nd  defendant. 

Now  an  agreement  to  be  valid  must  be  made  by  the  free 
consent  of  parties  competent  to  contractfor  a  lawful  consider* 
ration  and  with  a  lawful  object.  Did  the  present  agreement 
fulfil  these  conditions  ?  There  cannot  be  two  opinions  on  this 
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JttlJt*  question.  The  conaideraiion  and  the  object  of  Uie  agre^ 
8.  A.  No.  378  iRent  was  Ist  defendants  forbearance  to  prosecute  a  charge 
— ^^  ^^^^'  of  trespass  and  assanit  then  pending  against  plaintiffii  and 
2nd  defendant  before  the  Snb-Magistrate.  There  can  be  no 
doubt  that  if  Ist  defendant^  instead  of  preferring  a  criminal 
charge,  intended  to  bring  a  civil  action  for  the  trespass  and 
assanit  and  the  agreement  was  entered  into  by  plaintiff  to 
induce  him  to  forego  his  action,  the  agreement  would  be  valid. 
It  is  doubtful  whether  the  exception  in  Section  214  of  the 
Penal  Code  legalises  the  acceptance  of  a  gratification  for 
the  sole  purpose  of  forbearing  to  bring  a  person  to  legal 
punishment.  The  intention  appears  tome  to  be  that  where 
an  act  is  committed  for  which  the  injured  person  has  his  re- 
medy either  by  indictment  or  by  action,  and  ho  elects  to  pro- 
ceed by  action  and  receives  a  consideration  for  the  purpose 
of  foregoing  the  action,  he  commits  no  offence,  although  the 
result  of  the  compromise  may  be  that  the  offender  thereby 
escapes  legal  punishment.  However  this  may  be,  an  agree- 
ment, though  not  forbidden  by  law,  would  be  unlawful  if  it 
is  opposed  to  public  policy. 

» 

In  n,  H.  0.  R.  187,  it  was  held  that ''  a  contract  to  pay 
money  in  consideration  of  foregoing  a  criminal  prosocatioB 
is  opposed  to  public  policy  and  will  not  be  enforced.  The 
consideration  to  support  the  promise  on  such  a  contract  is  a 
vicious  consideration.*'  In  the  English  case,  referred  to  in 
this  decision,  Tindal,  Chief  Justice,  doubts  "  whether  even  in 
the  case  of  an  assault  the  prosecutor  is  at  liberty  to  agree 
not  to  indict,  although  he  may  agree  not  to  pursue  the 
assaulter  civilly.** 

Now  admitting  that  the  consideration  for  the  agreemeDt 
was  lawful  and  that  it  was  made  with  a  lawful  object,  tbers 
remains  the  next  essential  ingredient  to  its  validity  to  he 
considered.  Whether  it  was  made  by  the  free  oonseatof 
the  parties.  "  Consent  implies  acquiescence  of  the  mind  in 
something  proposed  or  aflSrmed."  The  term  involves  in 
'  contemplation  of  law  the  existence  of  a  physical  and  moral 

power  of  assenting  as  well  as  a  deliberate  and  free  exercise 
of  such  power.    Hence  the  absence  of  any  of  these  capa* 
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cities  in  either  of  the  parties  to  a  contract  renders  the  per-       \?JJg 
son  labouring  nnder  it  incapable  of  binding  himself  thereby  s.  a7no.  878 
(Powell  on  Contracts) .  In  the  present  ease  the  plaintiffs  and      ^/  ^^^^' 
their  aged  father  were  arraigned  before  a  Magistrate  for 
offences  which  if  bronght  home  to  them  might  deprive  them 
not  only  of  their  Uberty^  bnt  that  which  all  Brahmins  prize  more 
than  liberty^  their  caste.  Imprisonment  to  a  Brahmin  is  a 
terrible  punishment^  and  the  slightest  possibility  of  incurring 
it  is  sufficient  to  induce  them  to  agree  to  any  proposal  by 
which  they  may  avoid  it.    Had   plaintiffs   any  reasonable 
ground  to  fear  this  punishment  f   The  evidence  in  this  case 
abundantly  demonstrates  that  the  fear  was  not  groundless. 
Prosecuted  by  a  man  of  the  wealthy  influenoe^   and  position 
of  Ist  defendant^  who  was  supported  by  a  host  of  witnesses 
{vide  Exhibit  D)  ready  to  swear  in  support  of  the  charge^ 
he  must  be  a  brave  Brahmin  indeed  who  can  retain  his  mind 
undisturbed  and  composed  under  such  an  ordeal   and  be  able 
to  resist  any  proposal  tending  to  free  him  from  his  mental 
distress.    Again  Ist  defendant  prosecuting  plaintiffs  for  an 
offence  really  committed  is  a  different  thing  from  Ist  defen- 
dant prosecuting  plaintifb  upon  a  false  charge.  Ist  defendant 
no  doubt  was  in  possession  of  the  temple  and  the  paramba 
on  which  it  stands^  but  he  was  in  possession  as  an  agent  or 
patali.    Admitting  that  the  entry  on  the  paramba  and  in 
the  temple  by  the  only  trustees  of  the  institution   could  be 
reg^arded  as  a  trespass  because  they  had  long  abstained  from 
exercising  their  right  of  management,  it  is  dear  that  their 
offence,  if  offence  it  be,  would  be  so  slight  as  not  to  require 
more  than  a  nominal  fina     But  in  let  defendant's  complaint 
care  was  taken  to  shew  that  the  trespass  was  without  any 
palliating  circumstance.     Plaintiffs  and  2nd  defendant  were 
declared  to  possess  no  right  to  the  temple.    This  was  a  state- 
ment which  Ist  defendant  must  have  known  to  be  &lse^  and 
he  further  deliberately  repeated  this  statement  when  examin- 
ed on  oath  by  the  Magistrate  (Exhibit  H).  It  is  clear  there* 
fore  that  Ist  defendant  committed  an  act  forbidden  by  the 
Indian  Penal    Code  to  the  prejudice  of  plaintifb  and  2nd 
defendant  wit!i  the  intention)  as  the  event  proves^  of  causing 
them  to  enter  into  this  agreement.    This  is  coercion,  and 
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1874         It  is  abundantly  clear  also  that  there  was  undae  influenee 
^.  A.  No.  378  zeroised  by  1st  defendant  over  plaintiflb  and  their  aged 
^  ^^^^'       father,  whose  mind  was  enfeebled  by  mental  distress  from 
the  unfounded  charge  brought  against  them  to  substantiate 
which  every  efEort  was  being    used.    It  is  quite  clear  that 
but  for  this  treatment  plaintiffs  and  2nd  defendant  would 
not  have    consented  to  an  agreement  acknowledging  that 
valuabltt  rights  to  the  temple  belong  to  the  tarwad  of  Ist 
defendant,  who  but  ten  days  before  in  their  petition  B.  to 
the    Superintendent  of  Police  was  declared  to  possess  no 
right  whatever  to  the  temple.  The  sugg^tion  of  3rd  defen- 
dant's vakil  that  by  the  agreement  2nd  defendant  was  entitied 
to  receive  about    18  parras  of  paddy  for  performing  the 
sandi    ceremony,  which    is  double    the   amount  formerly 
received  by  2nd  defendant,  and  that  this  was  a  sufficient 
consideration  for  the  agreement  of  plaintiffs  and  2nd  defend- 
anty  is  undeserving  of  any  weight.    It  is  needless  to  observe 
that  18  parras  of  paddy  as  a  price  for  valuable  rights  to  a 
temple  is  a  consideration  so  grossly  inadequate  as  to  demon- 
strate that  nothing  but  coercion  and  undue  influence  could 
have  caused  plaintiffs  and  2nd  defendant  to  enter  into  this 
agreement.     Plaintiffs  therefore  have  made  out  a  sufficient 
case  to  justify  thia  Court  in   cancelling  an  agreement  which 
they  and  2nd  defendant  were  inveigled  into  executing  by 
coercion  and  undue  influence  exercised  over  them  by  let 
defendant. 

Gh-eat  stress  was  laid  by  3rd  defendant's  vakil  on  the 
&ct  that  the  agreement  was  subsequently  ratifled  by  2nd 
defendant's  acceptance  of  the  increased  wages  allowed  by 
the  agreement  and  execution  of  a  document  (Exhibit  42) 
acknowledging  receipt  of  the  amount.  Now  admitting  this 
document  to  be  genuine,  there  is  no  evidence  to  show  that 
the  ratification  was  made  deliberately  after  due  consideration. 
2nd  defendant's  old  age,  and  the  fact  that  the  receipt  is  said 
to  have  been  granted  the  day  after  the  agreement,  furnish 
the  most  vehement  presumption  that  it  was  executed  without 
due  deliberation  and  before  his  enfeebled  mind  had  suffi- 
dent  time  to  recover  from  the  effects  of  the  treatment  to 
which  it  had  been  subjected  for  many  days. 
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I  have  no  hesitation,  therefore,  in  declaring  the  agree-       J^^^o 
ment  invalid.    It  is  not  necessary  that  I  shonld  go  further  $,  a.  No.  378 
and  make  a  declaratory  decree  as  to  the  rights  of  plaintiffs  — ^^  ^^^^ 
and  defendants  to  the  temple  and  its  property.  Plaintiffs  were 
aggrieved  by  this  agreementi  and  this  Court  has  given  them 
relief  by  setting  it  aside.  The  parties  have 'thus  been  placed 
in  the  position  they  occnpied  before  the  agreement.   It  is 
not  expedient  that  plaintiffs  should  be    placed  in  a  better 
position. 

Upon  appeal  the  Subordinate  Court  delivered  the 
following  judgment: — 

I  regret  that  I  am  unable  to  concur  with  the  Munsif  in 
deeming  the  plaintiffs'  case  sustainable.  The  suit  wss 
brought  by  plaintiffs  to  have  their  uraima  right  to  a  certain 
pagoda  established,  and  also  for  the  cancellation  of  an  agree- 
ment by  which  they  and  their  father,  the  2nd  defendant,  have 
conferred  on  the  1st  defendant  half  the  uraima  right  to  that 
pagoda  and  a  perpetual  samudayamship  on  the  ground  that 
it  was  executed  by  them  without  consideration  and  under 
duress. 

Plaintiffs'  uraima  right  to. the  pagoda  is  not  only  not 
disputed  by  the  1st  defendant,  but  it  was  actually  admitted 
by  him  before  they  came  to  Court,  and  moreover  the  3rd 
defendant  still  admits  that  right  Hence  the  plaintiffs  have 
no  cause  of  action  for  a  suit  for  declaration  of  their  right. 

The  main  object  of  the  suit  then  is  the  cancellation  of 
the  above  agreement.  But  the  Munsif  has  distinctly  found, 
and  I  fully  agree  with  him  in  his  finding,  that  a  trespass  was 
committed  by  plaintiffs  and  2nd  defendant  on  the  paramba 
on  which  the  pagoda  stands,  that  the  pagoda  itself  was 
forcibly  entered  into  by  them,  that  certain  trees  belonging 
to  the  pagoda  were  felled  by  thdm,and  that  all  these  properties 
have,  for  many  years,  been  in  the  exclusive  possession  and 
under  the  exclusive  management  of  the  Ist  defendant.  The 
plaintiffs  and  the  2nd  defendant  were  prosecuted  before  the 
Sub-Magistrate  by  the  Ist  defendant  for  the  offence  they 
committed,  and  it  was  during  the  pendency  or  immediately 
after  the  termination  of  the  criminal  proceedings  against 


384  MADRAS  HIGH  COURT  REPORTS. 

1874.  them  that  Uie  agreement,  of  which  the  cancellation  is  here 
8.ANo'z78  Bought  for,  was  executed  by  the  plaintiffs  and  the  2ad 
pflS7^  defendant.  I  qoite  agree  with  the  Monsif  that  the  considera- 
tion and  the  object  of  the  agreement  was  first  defendant's 
forbearance  to  prosecute  a  charge  of  trespass  and  assault 
against  them.  This  consideration  the  Munsif  has  correctly 
f  omid  to  be  a  vicious  one,  and  the  agreement  opposed  to 
public  policy.  But  I  entertain  g^reat  doubts  whether  under 
such  circumstances  the  Munsif  was  right  in  cancelling  the 
agreement  as  the  instance  of  the  plaintiffs.  For  the  rule  of 
law  is  that  one  of  two  parties  to  an  agreement  to  suppress  a 
prosecution  for  felony  cannot  maintain  an  action  against  the 
other  for  an  injury  arising  out  of  the  transaction  in  which 
they  had  thus  been  illegally  engaged.  And  we  have  been 
further  taught  that  the  Indian  Penal  Code  makes  no  distinc- 
tion between  felonies  and  misdemeanours.  Hence  a  suit  by 
either  party  to  the  agreement,  by  the  1st  defendant  to  en- 
force it  and  by  plaintiffs  for  its  cancellation  is,  in  my  opinion, 
unsustainable.  What  is  plaintiffs'  Case  and  prayer  as  stated 
in  the  plaint  ?  They  are  simply  as  follows.  We  committed  a 
trespass  on  the  property  in  the  possession  of  the  Ist  defend- 
ant and  assaulted  his  men.  He  prosecuted  us  for  the 
offences  before  a  Criminal  Court,  and  to  forbear  that  prosecu' 
tion  we  executed  to  him  the  agreement  in  question.  He 
accordingly  forbore  the  prosecution,  and  we  by  that  means 
escaped  from  legal  punishment,  and  as  we  have  thus  gained 
our  object,  please  now  give  us  a  decree  cancelling  that 
agreement  Such  a  request  and  a  decree  in  accordance 
therewith  is  contraiy  to  the  policy  of  the  law.  I  therefore 
reverse  the  Munsifs  decree  fuid  dismiss  the  original  suit, 
assessing  each  party  with  his  own  costs  throughout 

The  plaintiffs  preferred  a  special  appeal  to  the  High  Court 
for  the  following  reasons: — 

Because  the  plaintiffs  are    entitled  to  the  declaratoiy 
decree  prayed  for. 

Becanae  npon  the  facts  stated  in  the  judgment,    the 
plaintiffs  are  entitled  to  have  the  agreement  in  question  re^ 

scinded. 
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Sh&phard,  for  the  special  appellants,  the  plaintiffs.  1^*^ 

O'SulUvan,  for  special  respondeat  the  3rd  defendant.     ^  /^S:^^^ 

The  Court  delivered  the  following  judgments  : — 

HoLLOWAY,  J  : — The  question  is  whether  the  plaintiffs^ 
whOj  witliout  delay^  applied  to  the  Court  for  the  setting  aside 
of  this  agreement  are  entitled  to  the  relief  sought.  The 
findings  are  that  a  question  of  rigl^f  to  office  in  a  certain 
temple  was  at  issue  between  plaintiff  and  the  tarwads  of  de- 
fendant and  that^  for  the  purpose  of  asserting  that  rights  the 
plaintiffs  entered  the  paramba  on  which  temple  was  built. 

A  charge  of  criminal  trespass  was  immediately  brought 
of  which  the  result  might  be,  and  probably  would  be^  the 
imprisonment  and  consequent  civil  death  of  these  supersti- 
tions N^unbudries. 

They  were  cognizant  of  no  nice  distinctions  as  to  the 
existence  of  a  bona  fide  question  of  right  preventing  the  act 
from  amounting  to  criminal  trespass. 

Under  the  pressure  of  a  prosecution  threatening  such 
consequences  and  to  procure  its  withdrawal^  the  present 
agreement  was  executed.  The  Munsif  has  set  it  aside  and 
the  Sub' Judge  has  reversed  his  decree  upon  the  doctrine  of 
''  par  delichi'm!*  which  he  supposes  to  attach  to  the  case  and 
to  prevent  either  party  from  taking  active  steps  upon  it. 
If  we  first  take  it  that  the  transaction  was  a  violation  of  law^ 
tiie  entering  into  it  would  be  a  delictum  on  both  sides^  and 
the  fact  that  the  parties  •  were  not  on  equal  terms,  that  the 
one  "  holds  the  rod  and  the  other  bows  to  it*'  would  destroy 
that  parity  and  leave  the  question  of  coercion  the  residuum 
which  the  Court  would  have  to  consider  {Smith  v.  Bromley 
2  Doug  695,  Smith  v.  Cuff  6  M.  and  S.  160-166.  Atkm^ 
Ban  V.  Benby  6  H.  and  N.  778-792  and  7  H.  and  N.  934) 
These  cases  establish  that  in  English  law  the  rule  ^'  uhi 
autem  darUis  aoeipientia  turpitvdo  versatur  n<m  posse 
repeti  diemms**  will  not  prevent  recovery  where  there  is  in- 
equality of  situation  and  the  transaction  is  the  result  of 
pressure  produced  by  that  inequality.  And  in  Roman  law 
the  rule  was  subject  to  the  very  marked  exception  that^  if 

5X 
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1874         by  the  transaction,  a  crime  was  kept  out  of  sight,  the  money 
SrX"i/o7a78  P^^^  could  be  recovered  not  by  the   '^  condictio  oh   hitj^y^ry* 
^of  1874. —  Ij^ij  |jy    ^jjQ  f€  condictio   oh  instanti    causam'  (see  Ulpian 

Dig  Xir  6,  2  Section  2,  Code  IV  7-3  quoted  Voight.  p^e 
627  and  630).  The  cases  were  of  bribery  in  a  judicial  matter 
and  to  avoid  the  obligatory  military  service.  The  case  is 
still  clearer  in  the  English  Courts  of  Equity.  In  Williwrn  v. 
Bayley  there  is  a  striking  example  of  an  agreement  set  aside 
on  the  two  grounds  of  trafficking  in  crime  and  the  procuring 
of  assent  by  the  terror  of  the  punishment  of  another  (I  L.  R* 
H.  L.  200). 

If,  however,  there  was  no  delict  at  all,  the  case  resolves 
itself  into  the  simple  one  of  the  will  overmastered  by  terror 
of  consequences  quite  sufficient  to  prevent  any  possibility 
of  its  being  self  determined.  It  is  not  the  case  of  an  agree- 
ment to  fulfil  an  already  existing  demand.  (See  Lord  Cran- 
worth  in  the  case  quoted)  but  a  case  in  which  both  the 
Courts  have  found  that  the  sole  cause,  not  the  mere  occasion 
of  entering  into  the  agreement  embodying  matter  altogether 
beyond  the  scope  of  mere  compensation,  was  the  well  founded 
terror  of  the  influence  of  the  prosecutor  and  of  the  civil 
death  which  would  probably  result  from  his  proceedings. 
It  is  useless  to  quote  authorities  for  the  position  that  such 
an  agreement  cannot  possibly  stand.  Oar  books  bristle 
with  cases  of  relief  on  grounds  infinitely  weaker.  The  decree 
must  be  reversed,  that  of  the  Munsif  restored  and  all  costs 
paid  by  the  defendants  below. 

Innes,  J. — Had  there  been  a  criminal  trespass,  it  would, 
I  think,  be  difficult  to  say  that  there  was  coercion 
exercised.  In  that  case  the  threat  by  defendant  of  pro- 
secution or  continued  prosecution  would  be  the  threat 
of  exercising  rights  which  the  law  gave  him,  and  this,  ac- 
cording to  the  opinion  of  Lord  Chancellor  Cranworth  in 
Williams  v.  Bayley.  would  not  amount  to  coercion.  Bat 
assuming  this  to  be  so,  the  agreement  would  amount  to  the 
stifling  of  a  criminal  prosecution  for  an  ofEence  which  the 
law  does  not  permit  to  be  compounded,  as  it  is  eminently  not 
an .  ofEence  irrespective  of   intention  (See  exception  to  Sec^ 
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tion.   214  I.  P.  C),  and  on  the  ground  of  public  policy  fluch         ^-^74. 
an  agreement  would  be  liable  to  be  set  aside  notwithstanding  s,A.No,33S 
the  "par  delictum.''  ^/  ^^74. 

But^  according  to  the  finding  of  the  District  Mnnsif  (and 
I  do  not  see  that  the  Sub-Judge  adopts  a  different  view)  tlie 
charge  of  criminal  trespass  was  false^  the  trespass  having 
been  committed  for  the  purpose  of  asserting  a  right  and  not 
with  any  such  intention  as  is  required  to  constitute  the  of- 
fence of  criminal  trespass.  The  defendant,  besides,  so 
colored  the  circumstances  as  to  render  it  probable  that  the 
plaintiff,  if  convicted,  would  suffer  a  heavier  punishment 
than  if  the  simple  facts  had  been  adhered  to.  In  doing  so, 
the  defendant  abused  the  rights  which  the  law  allowed  him 
and  the  agreement  was  therefore,  I  think,  rightly  held  by 
the  M  unsif  to  have  been  entered  into  by  plaintiff  under  coer- 
cion.    I  concur  therefore  in  the  decree  proposed. 


r 

Civil  Miscellaneoua  Regular  Appeal  No.  353  of  1873, 

Keishnaji  Kbsava  Pundit... Appellant 

SuBaAEAYA  Takkeb  i. Respondent,, 

Where  a  decree  Iias  been  adjusted  between  th^  parties  by  a  contraoi 
binding  upon  tiiem  a  Court  is  not  bound  to  issue  process  of  execution 
upon  the  original  decree  in  violation  of  the  tenn3  of  the  contract  al- 
tbont^h  the  decree  holder  refuses  to  certify  the  adjustment  of  the  decree 
under  Sect'on  206  of  the  Code  of  Procedure,  especially  where  the  Court 
execuLing  tiie  drcree  is  the  Court  to  which  the  parties  would  go  for  the 
purpose  of  enforcing  the  contract. 

THIS  was  a  Regular  Appeal  against  the  order  of   F.  M.         j^^^ 
Kindersley,  the  District  Judge  of  South  Tanjore,  dated       J^ly  8. 
the  nth  October  1873,  passed  on  Gvnl  Petition  No.  671  of  ^*  ^;.  ^53^' 
1S73.  ^/  t^73. 

The  facts,  so  far  as  it  is  necessary  to  state  then,  were  as 
follows  : — The  defendant  in  this  suit  (Krishnajee  Kesava 
Pundit,  got  a  decree  in  Original  Suit  No.  3  of  1865  in  the  Civil 
Court  of  Tanjore  for  nearly  two  lacs  of  rupees  against  the 
Senior  widow  of  the  late  Rajah  of  Tanjore  upon  an  agree- 
ment executed  by  her,  promising  to  pay  Krishnajee  the 
amount    sued    for    in    consideration  of    the  trouble    and 

(a)    Present ;— HoUoway  and  Inues,  J  J, 
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1B74.         expense  he  miglit  incnr  in  recoTering  for  her  the  Baj  and 
C.  M.  K,  A.  *^®  private  estate  of  the  late  Rajah.    In  Original  Snit  No.  7 
^fihii.       o^lS6  Sin  the  same  Court,  BavanisakaraJosi  sued  Krishnajee 
*"  Pundit  to  obtain  a  share  of  the  amount  recovered  by  Krishna- 

jee in  Original  Suit  No.  3  of  1 865.  The  plaintiff  in  Original 
Suit  No.  7  of  1868  alleged  that  he  and  one  Nana  Takker 
had  been  joint  partners  in  the  efforts  made  to  recover  the 
estate  for  the  widow  of  the  Bajah.  The  suit  was  dismissed 
by  the  Civil  Judge,  but  upon  appeal  to  the  High  Court  the 
decision  was  reversed  and  a  decree  given  in  favour  of  the 
plaintiff.  Krishnajee  Pundit  preferred  an  appeal  to  Her  Ma- 
jesty in  Council,  Subroya  Takker,  son  of  Sivagankar  Takker 
and  grandson  of  the  abovementioned  Nana  brought  Original 
Snit  No.  15  of  1872  in  the  same  Court  against  Krishnajee 
Pundit  to  recover  his  share.  The  Suit  was  undefended  and 
a  decree  was  given  in  favour  of  the  plaintiff  for  Rupees 
65,000. 

On  the  5th  May  1873  an  agreement  was  made  between 
Krishnajee  Pundit,  Bavana  Sankara  Josi  and  Subroya 
Takker  by  which  the  appeal  to  Her  Majesty  in  Council  was 
withdrawn  and  certain  arrangements  made  for  the  dis- 
charge of  the  two  decrees  then  standing  against  Krishnajee. 
Subroya  Takker  was  to  receive  Rupees  5000  in  full  satis- 
faction of  his  decree,  then  amounting  to  Rupees  67,056-9-8. 
The  appeal  to  the  Privy  Council  was  accordingly  withdrawn. 

Notwithstanding  the  agreement  Subraya  Takker  applied 
for  execution  for  the  full  amount  of  his  decree  and  Krishnajee , 
set  up  the  agreement.  The  Civil  Judge  granted  the  applica- 
tion, being  of  opinion  that  he  was  precluded  by  Section  206 
of  the  Code  of  Civil  Procedure  from  taking  any  notice  of  any 
private  adjustment  of  a  decree  not  certified  to  the  court  by  the 
decree  holder ;  that  as  an  alleged  payment  could  not  be 
taken  notice  of  unless  certified  to  the  Court  by  the  decree 
holder,  so  an  alleged  agreement  to  pay  any  fixed  amount  in 
satisfaction  of  the  decree  should  be  equally  disregarded.(a) 

(a)  Section  206  of  the  Code  of  Civil  Prooedure  ia  as  follows  \ 

"All  moneys  payable  under  a  decree  shall  be  paid  into  the  Com* 
**  whose  duty  it  is  to  execute  the  decree,  unless  such  Court  or  the  Court 
"  which  passed  the  decree  shaU  otherwise  direct.  No  adjustment  of  a  de- 
<«  cree  in  part  or  in  whole  shall  be  recognised  by  the  Court,  unless  soeh 
<*  adjustment  be  made  through  the  Court  or  be  certi6ed  to  the  Court  by  ih« 
«*  person  in  whose  favor  the  docreQ  has  been  made  or  to  whom  it  has  been 
•'  transferred."  ^^ 
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Sabraya  Takker  admitted  the  execntion  of  the  affree«        1874. 

^  .  July  9, 

ment,  but  alleged  that  it  had  never  taken  effect  and  Krishna-  (T^mTrTIl. 
jee  himself  had  sought  to  evade  it  ^\ir^ 

Krishnajee  appealed  to  the  High  Court.  In  answer 
to  an  issue  sent  the  District  Judge  found  that  the  decree 
in  Original  Suit  No.  15  of  1872  has  been  adjusted  between 
the  parties  by  a  contract  binding  upon  the  parties  and  effec- 
tive for  that  purpose. 

Qould  for  the  appellant. 

Miller  and  T.  Rama  RaUy  for  the  respondent. 

The  Court  delivered  the  following 

Judgment  : — ^We  disposed  on  the  last  occasion  of  the 
agreement  in  support  of  the  order  based  upon  the  conduct  of 
the  defendant.  That  conduct  was,  as  is  usual  with  him, 
slippery  and  unsatisfactory.  He  did  not,  however,  attempt  to  . 
repudiate  his  agreement  but  moved  the  Court  to  put  upon  it 
a  wholly  unsustainable  construction.  This  could  in  no  cir-  . 
cumstances  entitle  Sivasangara  Takker  to  get  out  of  his  own 
part  of  the  agreement.  Still  less  could  it  do  so  when  the  Act 
of  the  defendant  did  not  touch  that  part.  The  facts  are 
simple  and  indeed  undisputed.  The  decree  against  Krishnajee 
had  been  passed  and  was  under  execution.  Its  complete 
execution  would  have  swept  away  all  that  he  had.  The 
plaintiff  in  the  second  suit,  therefore,  prudently  came  to  an 
agreement  with  him  in  the  first,  and  the  defendant,  by  which 
he  would  get  Rupees  5,000  down.  The  primary  plaintiff 
also  abandoned  something  and  on  consideration  of  this 
agreement  the  appeal  to  Her  Majesty  in  Council  was  aban- 
doned, and  that  abandonment  and  the  grounds  of  it  commu* 
nicated  to  this  Court.  In  pursuance  of  it  the  appeal  was 
withdrawn.  This  secondary  plaintiff,  having  reaped  the  full 
advantage  of  this  agreement,  now  seeks  to  get  the  full 
amount  of  his  decree  as  if  there  were  no  agreement,  in 
fraud  of  the  primary  plaintiff,  of  the  defendant  who  has 
altered  his  situation  both  by  withdrawing  his  appeal  to 
England  by  leaving  unimpeached  the  second  decree  against 
which  he  would  doubtless  have  appealed,  of  the  Courts 
whose  proceedings  have  been  affected  by  the  communica* 
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1874.  tion  of  the  arraogement  and  especially   of  the  Civil  Comt, 

July  8.  _             , 

Cn  M.  R,  A*  "whose  process  has  been  grossly  abased  by  this   fraudukol 

-^^•^.1^  conduct. 


of  1873^ 


The  Civil  Judge  would  have   had  no  doubt  but  for 
Section   206   of  the   Civil  Procedure  Code.     To   our  nrind 
there  is  no  inconsistency  in  those  who  hold  that   an  action 
cannot  be  maintained  either  for  money  voluntarily  paid  oat 
of  Court  with  a  full  knowledge  of  the  facts^  or  under  a  sab- 
sisting  process  into  Courts  (3  H.  C  18S)  also  holding  that 
there  is  nothing  in  a  mere    rule  of  procedure  to   prevent  a 
Court  from  setting  aside  a  process  fraudulently  issued  upon 
a  decree  which  has  been  validly  discharged  by  matter  sub- 
sequent.    No  one  could  doubt  that  the  plaintiff  could  have 
been  compelled  to   carry  out  his  agreement  and  to  take  al 
steps  necessary  to    render  it  effective.     The  question  b^ 
comes  no  longer  one  of  mere  procedure,  but  of  material  law, 
and  full  effect  will  be  given  to  the  rule  of  the   Procedure 
Code  if  it  is  construed  aa  preventing  the  Court  from   enter- 
ing upon  investigations   of  disputed  payments  in  satisfec- 
tion.   It  would  be  going  a  step  further  to  say  that  the  Conn 
is  forbidden  to  enquire  whether  the  obligation  created  by 
the  decree   which  the  process  is  to  follow  has   altogetbf? 
gone.     The  words  manifestly  refer  to   adjustments   by  pay- 
ment, and  even  if  any  rule  of   procedure  ought   to  be  con- 
strued to  prevent  a  Court  from  setting  aside  its  own   process 
on     account   of  fraud,   certainly   the  words   should  not  be 
stretched  for  that  purpose.     Here  the  contract  between  the 
parties  amounted  to  a  complete  release  of  the  obligation  and 
the  creation  of   another.    It  was  no  performance  bat  an 
extinction  by  novation.  When  it  is  said  that  fraud  vitiates  all 
proceedings,  the  expression  points  to  a  rule  altogether  out- 
side specific  rules  even  of  material  law.    If  there  is  dolus  in 
the   exercise   of  a  right    valid  on  ordinary  legal  rules,  the 
Courts  will  restrain  that  exercise.    If  a  decree  subsists  and 
so  long  as  it  subsists,  by  no  form  of  ordinary  legal  means  can 
the  sums  paid  under  it  be  recovered.  When  it  is  set  aside  for 
fraud  the   state  of  things  which  it  has  been  used  as   the 
fraudulent  instrument  of  disturbing  will   be  restored.    We 
see  nothing  more  sacred  in  execution  the  accessory— tina 


ia  a  decree  tiie  principal.   That  fraud  of  the  i^ecific  cliarao        1874. 
ter  there  needed  is  a  ground  for  impeaching  a   decree  even   ^  m^.r^jT 
of  Her  Majesty  in  Councfl,  as  it  is  in  England  kA  one  con-      ^fk^ 

firmed  by  the  House  of  Lords  {JBLe%\Xa/r  AppecA  No,  H  of   ' 

]  874)  we  have  recently  decided.  Boles  of  procedniie  are 
BppKcable  to  all  ordinary  legal  means,  and,  in  sock  appli- 
cation, cannot  be  modified  by  equitable  oon^derations  ;  this 
results  from  their  boLng  rules  of  public  law^  They  by  no 
means,  liowever,  exclude  those  extraordinary  l^al  means 
which  are  the  offspring  of  the  principle  that  fraud  cannot 
be  permitted  to  jprevaiL  Itself  a  source  of  rights  of  the 
widest  scope,  this  rule  is  connoted  by  eveiy  other  legal  rule 
denoting  a  legal  right.  Ton  h&re  the  right  because  the  &cta 
required  to  invest  yon  witik  it  exist,  unless  tliere  has  boon 
fraud  in  the  mode  of  its  creation.  You  aro  normally  en«> 
titled  to  exercise  eveiy  right  resident  in  yon,  and  this 
among  them,  unless  there  are  ciix^umstaaoes  which  would 
render  its  exercise  a  fraud. 

There  can  be  no  doubt  that  the  plaintiff  could  have 
been  compelled  to  take  every  step  required  to  effectuate  the 
vaUd  contract  into  which  he  had  entered  deliberately  and 
with  peculiar  cireunistances  of  solemnity  and  publicity*  One 
of  the  remedies  incidental  to  that  rdief  would  haw  been  an 
injunction  against  executing  the  decree  which  had  been  dis- 
charged by  the  agreement  valid  for  the  purpose^  because  in 
the  sense  applicable  to  this  matter,  it  was  not  yet  final 
<VI  M.  H,  a  137).  (a)  The  question  then  is,  whether  the  de^ 
f endant  should  be  driven  to  a  suit  in  the  same  Court  to 
attain  that  remedy  which,  on  tj&e  admitted  facts  of  this  case» 
must  be  conceded  to  him.  If  the  relief  were  not  within  the 
jurisdiction  of  the  same  Court,  it  might  be  otherwise ;  but 
as  it  is  so,  we  are  of  opinion  that  we  should  not  allow  the 
plaintiff  to  obtain  that  which  he  would  undoubtedly  be  com- 
pellable to  return.  ''  Doh  fadt  qyii  petit  giiod  reddiiurua  est*' 
The  process  of  execution  must  be  set  aside  and  the  parties 
restored  to  the  exact  condition  which  has  been  disturbed 

liy  it. 

(<}  Moparii  Eitchi  Naidu  v.  Yappala  Eondamma. 
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^pprllate  adirtsititction.  (a) 

Referred  Case  No.  29  of  1874. 

i]l&iNi^ASA  MI  Itenqab  dlios  Stbeenivassa  Raqhaya  ChabtaIk, 

^against 

'GOPA^LACHABBt. 

In  asnit  bronght 'after  the  1st  April  1873  on  a'prominorj  note  for 

,  a  sum  pRjable  on  demand,  executed  wnile  tbe  old  Limitation  Act  ^XIV 

of  1859)  was  in  force,  but  not  barred  under  that  Act  at  the  time  the  nev 

'Limitation  Act  (IX  of  1871)  came  into  force,  the  period  of  limitatioii 

ought  to  he  computjed  from  the  date  of  the  note  and  not  from  that  of  the 

'demand.     The  new  Act  merely  alters  the  point  of  time,  as  to  notes  exe- 

-cutfd  after  its  enactment,' from  wjiidi  the  period  is  lo  be  n^koned,  thii 

does  not  make  a  demand  a  mode  of  extending' the  period  of  limiiatioo. 

^8^4.        rpHIS  was  a  case  referred  for  the  opinion  of  the  High 

'^^fl^^i^   1   Court  by  Mr.  0.  A.  Parker,  the  Acting  Judge  of  the  Court 

0/1874.      of  SmaH  Causes  atC!uddalore,-in  Sununaiy  Suit  No.  73  of 

1874. 

The  foUowing  is  the  (^ase  statecl. 

*'  The  suit  was  instituted  by  the  plaintiff  for  the  recovery 

of  Rupees  375,  due  on  a  promissory  note  alleged  to  be  exe* 

cuted  in  his  &vor  by  defendant  on  January  I6th,  1871. 

Tke  plaint  was  filed  on  January  26th,  1874. 

'^  The  note,  wiiich  isdtfted  *  Saiem,  16fli  Januaiy  1871/ 

is  as  follows  : — ^  I  promise  to  ptty  on  demcCnd  to  M.  Chinna^ 

simi  Iyengar  alias  M.  Streenivassa  Baghava  Charyar,  the 

sum  of  Rupees  375  (three  hundred  and  seventy-fire)  for 

value  received. 

C.  Gopala  Chari.' 

**  The  defendant,  a  Police  InE^ector,|)leadedthat  the  note 
"was  a  forgery,  and,  after  evidence  had  been  taken  by  Com- 
mission at  Salem  and  in  Madras,  his  Pleader  raised  the  ob- 
jection that  the  stbit  Was  barred  under  Act  XIV  of  1859, 
quoting,  in  support,  the  Rulings  of  the  High  Court  in  Re- 
ferred Cases  37  and  58  of  1873,  reported  at  pages  176  and 
177  of  the  Madras  Jurist  for  May  1874. 

*'  I  found  upon  the  £acts  that  the  promissory  note  was 

executed  by  the  defendant,  and  that  the  demand  was  made 

in  December  1871,  or  January  1872.    If,  therefore,  the  period 

of  Limitation  is  to  be  computed  under  the  New  Act  (^IX  of 

1871)  the  suit  is  in  time. 

(a)  Present  :— HuUoway  and  Kindersleyi  J  J, 
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♦'  Tie  Ruling  in  Referred  Case  58  of  1873  (a)  merely  lays  ^  ^874,^^ 

down  that  Act  IX  of  1871  does  not  give   a  new  period  of  J?,  a  No.  29' 

l^imitation  to  a  suit  on  a  bond  already  barred  by  the  old  .  o/i374. — 
I^imitation  Aot  before  the  New  Limitation  Act  came  intp 
Iprce.    In  the  present  case,  however^  a  suit  upon  the<  pro* 
missory  note  was  not  already  barred  by  Act  XIY  of  185d 

when  the  new  Limitation  Act  came  into  force.    It  would  no^ 
have  been  barred  till,  ITtlv*  Japuq^ry  187:i. 

^<  Referred  Case  37  of  1873^6)  appears  tosnpport  defea* 
dant's  plea ;  bat  it  is  argued  that  the  gronnd  of  the  Judg** 
ment  in  that  case  is,  that  the  legal  bar  of  Limitation  had 
arisen  prior  to  Act  I^^of  1871  coming  into  force,  while  in 
this  case  no  such  legal  bar  was  completed.  It  is  tme  tba 
Judgment  says  that  the  New  Act  confers  no  right  of  suit 
founded  iipon  a  demand^ '  subsequently',  made,  but  it  is 
argued  that  the  word '  subsequently'  refers  to  the  date  of. 
the  legal  bar  having  arisen,  and»not  to  the  date  of  the  writing^. 
I  do  not  think  such  a  constraction  was  intended,  and  I  think 
ia  this  case,  as  the  promissory  note  was  executed  before  the . 
passing  of  Act  IX.  of  1871,  that  the  suit  is  barred,  but,  at  the 
request  of  the  plaintifffs  pleader,  I  refer  the  case  for  the  de« 
cision  of  the  High  Court.— r . 

^  The.  question  submitted  for  the  decision  of'  the  High 
Court  is— 

**  Whether  in  a  suit  brought  after  the  Ist  April  1873  on , 
a  promissory  note  executed  while  the  old  Limitation  Act 
C^V  of  1859)  was  in  force,  but  not  barred  ni^der  that  Act- 
at  the  time  the  new  Limitation  Act  cam^  into  force,  the. 
period  of  limitation  ought  to  be  computed  under   the  oli^ 
Limitation  Act,  or  under  Act  .IX  of  1871  V 

0* Sullivan  and  Rama  Rau  for  the  plaintiff. 

Milh  for  the  defendant. 

The  Court  delivered  the  fpllowing 

Judgment  :— -The  question  submitted  is,  whether  in  a 
suit  brought  after  the  1st  April  1873  on  a  promissory  note 
for  a  sum  payable  on  demand,  executed  while  the  old  Limi- 
tation Act  (XIV  of  1859)  was  in  force,  but  not  barred  under 

(a)  See  ante  p.  283. 
{b)  Ante  p.  268. 
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1S7#.        iBat  Act  at  tie  time  thenerr  Limitation  Act  (IX  of  1871) 

August  12.  .  ,  ,  ^ 

J.  c.  A^o  29    came  into  fdrce^  tlie  period  of  Emi^tion  ought  to  be  com* 
t  <?/'^74.       poted  from  the  date  of  the  note  or  from  that  of  the  demand. 

This  case  differs  from  Befe^rad  case  No^  SZ  of  1873.  (a) 
by  the  circumstance  that  the  action  was  not  barred  wh^r 
the  new  Act  came  into  force.  The  difference  however  does 
not  affect  the  prihe^Je  upon  which,  that  case  was  decided;. 

The  new  Act  differs  from  the  old  merelj  as  to  the* 
period  at  which,  for  the  purposes  of  pKe8CTipti(m>  the  action 
u  to  be  oionsidered  bom. 

It  does  not  on  this  point  differ  in  any  wajy  either  as  to 
tiie  period  of  prescription  itself,  or  as  to^  the  modes  by  which 
the  period  can  be  eztinidbd. 

A  demand  by  the  creditor  can  have  no^  such  effect.. 
When  it  was  made  the  statute  was  already  operating  upon 
an  action  bom  prendbasly  to  the  nevr  law  coming  into  force,, 
and  that  law  could  noty  and  did  not,  destroy  that  action  for 
the  purposes  of.  limitation.  I£  the  new- Act  had.  made  a  de« 
Biand  a  mode^  of  extending  the  period  the  case  would  b& 
different;.  It  merefy  alters  the  point  of  time  as  to  notes  exe« 
•uted  after  its  enactment  from  which  the  period  is  to  be* 
leckoned.  The  point  of  time  had  already  been  fixed,  by  th» 
ftkw  applicable  to  it  and  this  suit  is  dearly  barx«d.. 


appellate  9urtfi(1»fctiott«.  (6) 

Scon  V.  Scon. 

hi  a  %vSX  Ibr  a  Aidrcial  separation  and  alimony,  dedded  nsdftr  iht 
Indian  Divorce  Act  (lY  of  1869),  the  odIj  baaia  for  the  eatimatioB  oS 
pleaders' fees  is  ten  timea  the  amount  of  alimony  for  ooe  jear. 

irormfta-  20   TP^^  ^^^  ^  ^^^  Stated  under  Section  9^  Act  IV  o£  1869^ 

^  A     by  J...  R.  CockereU^  Judicial  Commissioner,  Nilgiris,  in 

Suit  No.  1  of  1874. 

The  suit  was  brought  by  a  wife  against  h«r  husband  for 

a  Judicial  separation  and  alimony..    The  suit  was  decided  in 

plaintifE's  favor^she  was  allowed  alimony  at  the  rate  of  Bupeea 

150  a  mouthy. and  the  question  arose  as  to  the  basis  on  whidi 

«    the  pleader's  fees  were  to  be  calculated.. 

(a)    See  ante  p.  298. 

C&).  Present  i^Moigani  C,  J,  and  Holloway,  J.. 


8AXATHAL  1^  BIB  S.  X.  X.  EAVATCHI  MMltX  BOTl  SAI6,  895 

Tflle  Court  delivored  the  following  Kon^^  20 

Judgment  : — ^The  High  Court  afe  of  opinion  that  a  suit 

decided  under  the  Indian  Divorce  Act  (IV  of  1869)  is  clearl  j 

a  suit  decided  on  the  merits. 

The  value  of  the  suit,  in  this  case  ten  times  the  amount 
of  alimony  for  one  year^  is  the  only  basis  for  the  estimation  , 

of  the  pleadar's  fees,  because  the  only  one  prescribed  by  the 
regulation,  (a) 

The  case  cannot  be  altered  by  a  special  provision  of  the 
Divorce  Act  authorizing  a  particular  stamp,  whatever  the 
Talue* 


appellate  SuritfUiction  (&) 

Sjf>ecial  Appeal  No.  551  o/1874. 
Baiuthai.  ..•  ...    Special  Appellant  {2nd  Plff.) 

Her  Highness  the  Maharaja  \ 

Matooosw  Kaicatchi  Am-  IsespMdenU  {BefrndanU.^ 
HA  BoYi  Saib  AvEftGUL.  and  i      ^ 
five  others.  } 

Where  a  docoment  »» on  its  face,  a  mortgafi^  the  right  to  redeem 
is  so  much  en  easential  as  not  to  be  variable  by  agreement.  The  queatioa 
of  intention  eaira  the  document  does  not,  therefore,  arise. 

THESE  were  Special  Appeals  against  tho  decisions  of  Aru- 
nachella  lyer^  the  Subordinate  Judge  of  South  Tanjore,  in  jj^^%  y^ 
Regular  Appeals  Nos.  5>  6,  T  and  8  of  1874,  reversing  the  8.A  N^o.^X 

Decrees  o!the  Court  of  the  Additional   District  Munsif  ^-2Li§Z 

of  Taniore>  in  Original  Suits  Nos,  a02, 803»304.  and  308  of 
1872  respectively. 

PhdntifE  sought  to  redeem  cwtain  lands^  alleged  to  have 
been  mortgaged  by  his  father  to  the  1st  defendant*s  relation^ 

(j^  B-eiruJatioD  XIV  of  1816,  Section  25.  so  far  aa  it  affects  the 
case  above  stated,  is  as  follows— *•  In  all  regular  sails  whicb  may  be 
instituted,  either  originally  or  in  appeal,  from  wd  after  the  Istdayof 
February  1817,  in  any  of  the  ZUlah  Courts,  the  Provmcial  Courts,  or  tba 
SadrAdklat,  the  Vakils  employed  for  the  respective  parties  are  to  be 
•llowed,  for  pleading  the  causes  of  their  cUenls,  the  rate«  of  foes  calculated 

Afl  follows  •— •    ♦    •    •    • 

If  the  amount  or  value  sball  exceed  5,000  Rupees  and  shall  not  exceed 
S0,O0O  Aroot  Rupees,  on  5,000  as  above  (5  per  ce$U.)  and  oa  the  remamdet 

two  per  cent." 

(6)    Present  s^-Siorgani  C.  J.  and  HoUoway,  J. 
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Z)JiS^^  7  -l^^^^^*  ^^^  ^^^>  50  years  ago.  He  alleged  that  thf  mort- 
B^  A.~No,  561  gage  debt  had  been  satisfied  fipom:  the  nsuf ract  of  the  land^ 
— ^^  ^^^^*      and  that  a  Burplus  of  Rupees  4-11-5  had.accmed,  which  he 

also  sought  to  recover,  defendants^  2  to  5  were  included  as 
the  heirs  of  the  person  who  had  obtained  the  land  on  snb- 
mertgage,  and  the  6th  as  beitig^  in  possession  of  the  liuid. 
Plaintiff  having  died^  his  widbw  was  included  as  second 
plaintiff. 

The  l3t  defendant  was  ez  parte. 

The  4th  de£endanj>  denied  tlie  mortgage  alleged  bj 
plaintiff^  and  contended  that  the  land^  together  with  seven 
other  lots,  had  been  conveyed  to  Mohana  Avu  Saib  by  plain* 
tiff's  father  and.  others,  under  the  deed  of  conditional  sale 
(marked  I,)  and  that  Mohana  A\ai  Saib  assigiaed  her  interest 
under  11  to  the  f^^thei:  o^the  defendaats  S  tp.5. 

The^2nd  and  6th  defendants  pleaded  that  the  laod^was 
their  ancestral  property* 

The  6th,  defendant  contended  that  he*  was  in  possession 
of  the  land  as  lessee  from  defendants  2  to  5«> 

The  issues  settled  were  ;r- 

1  •    Is  the  suit  barriod.  by  the  Lituitivtibn  Act  T 

2*.  Does  the  disputed  land  belong  to  plaintiff's  ^mily^ 
or  to  2nd.  and.  5th  defendants'  family  f 

3;    Is  the  mortgage  alleged  true  T 

The  Munsif  found  that  j>iaintiff  had*  proved'  the  mort* 
gage^  and'that  it  was  still  a  mortgage.  He  gave  judgment 
allowing  plaintiff  to  redeem  the  land  on  payment  of  the  mort^ 
gage  money,  and  disallowing  the  surplus  profits. 

The  2nd^  4th  and  5th  defendants  appealed  on  the 
grounds,  among  others,  that  the  plaintiff's  claim  was  barred 
by  the  Act  oft  Limitatipn,  the  hostile  possession  of  thede^ 
fendants  having  commenced  in  1830, 

The  following  is  taken  from  the  judgment  of  theSulh* 
ordinate  Judge  ;— 

''  The  questions  for  decision  in  this  iippeal  are>  whether 
the  plaint  n^ortgage  is  truC;  and  whether  the  relief  sought 
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for  &ai  be  allowed  upon  the  strength  of  the  documents  filed        1874. 
by  defendants.  8:a7No,  651 

ht'^estion.-^I  am  of  opimon  that  the  plaint  mortga^       ^^  ^^^^- 
is  nbt  proved. 

The  2nd  question.^— -Defendants'  (2  to  5)  story  as  to  how 
they  acquired  this  land,  and  the  lands  claimed  in  Appeal  Suit 
Nos.  5y  7  and  8  is,  €hat  the  owners  of  each  lot  jointly  con- 
veyed the  whole  piece  under  I  to  Mohana  Avu  Saib  and 
that  Mohana  Ayu  Saib,  by  virtue  df  I, 'became  absolute  owner, 
and  that  she  Conveyed  her  interest  to  th^  father  under  II. 
The  detemtrnation  of  its  bona  fides^  and  a  proper  construc- 
tion thereupon  are  now  necessaiy.  I  is  dated  in  1811^  and 
its  appearance  fully  justifies  its  age.  It  has  come  from 
proper  custody.  It  is  besides,  proved  by  the  "evidence  of  1st 
and  3rd  witnesses  examined  by  4th  defendant,  und  further 
its  genuineness  was  not  disputed  by  plaintiff,  but  he  simply 
stated,  in  his  deposition,  that  he  does  not  know  whether  the 
document  is  true  or  not.  Its  language  is  as  follows  ;*-« 
^  Bhoggiandi  (mortgage,  &c.,)  bond  executed  to  Mathosri 
^*  Mohanaboyi  Saib  by  the  Perumal  Covil  Stanigams  and 
^  Mirasidars  of  Candiyur  viHage  mortgaging  uunjah  lands 
«  dated  20th  Avany  of  Prffjotiipathy.*' 

"  We  hereby  mortgage  to  you  for  268  pons  8  J  fanams 
*'  Iff  O'l*  ^  6|^lcarais  of  lands  belonging  to  us  8  in  number 
''  in  the  said  village  which  is  divided  into  20  Ganasaukiya- 
*'  bagam  (shares),  viz.  \  of  1  {^V  l»rais  belonging  to  Perumal 
^  Covil  Pannaikarai  is  mortgaged  for  47  pons  and  2  fanams  ; 
'^  ilV  ^^  't^  kanus  belonging  to  Anaiya  Pillai  is  mortgaged 
^'  for  30  pons ;  ^^  of  1^  karais  belonging  to  Chinnatambia 
*'  Pillai  is  mortgaged  for  90  pons ;  -^^^  of  -^^  karai  belonging 
^'  to  Marudai  Pillai  is  mort^ged  for  5  pons  and  7f  fanams ; 
^  ^fl_2y  of  1^  karai  belonging  to  Thonthia  Pillai  is  mortgaged 
''  for  61  pons ;  ^gV  o*  le^  Isa^X  belonging  to  Koothaperumal 
*^  Pillai  is  mortgaged  for  3  pons ;  ^  of  }2  karai  belonging 
^  to  Marudanayagam  Pillai  is  mortgaged  for  16  pons  and  8} 
''  fanams ;  and  -gV  ^^  iff  karai  belonging  to  lyya  Pillai  is 
^  mortgaged  for  15  pons.  Since  we  have  mortgaged  our 
^  lands  to  you  as  specified  above,  and  have  each  received 
•'  the  mortgaged  amount  from  you,  you  are  to  on  joy  in 
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1874.         *'  Ilea  of  interest  the  aforesaid  Ifi  kania  with  tlie  nnnja 
S7a^  NoT&n  *'  ^^^  manaicat  lands  tlieieanto    attached  together  with 

^/^^^^       **  the    ground  and  also  pallateni  grounds  to  the  extent 

^of  320  golies.    Yon  are  also  to  pay  all  the  expenses 

**  and  render  all  services  according  to  the  nsage  on  aooonnt 
**  of  those  lands.  Yon  are  also  to  pay  to  the  Eesran  Covil 
**  and  Pemmal  Covil  the  Thundnvarram  at  the  rate  of  2^ 
^'  callams  per  cent,  on  the  produce  of  the  above  said  ]  \%  karais. 
^^  You  are  to  enjoy  the  said  lands  for  this  year  and  deliver 
**  them  to  US  in  Yyasy  of  Angila  after  receiving  from  us  the 
**'  said  amount  In  default  of  payment  at  the  said  term  you 
'^  are  to  enjoy  the  said  lands  for  four  years  from  this  date 
*^  and  to  give  np  the  lands  on  payment  by  ns  of  the  mort- 
^  g&ge  sum  in  current  moniea.  in  Yyasy  of  the  year  Yava*  In 
''  case  we  should  fail  to  redeem  the  said  lands  from  you 
**  even  on  the  expiration  of  the  term  last  mentioned,  yon  are 
to  enjoy  the  said  1-S4  karais  of  land  from  generation  to 
generation  and  with  right  to  dispose  of  the  same  by  gift^ 
^  sale,  &c.,  as  if  they  were  sold  to  you.  We  the  Pemmal 
'^  Covil  Stanigams  and  Mirasidars  of  the  Candiyur  village  do 
^  hereby  execute  to  you  Mathasri  Mohanaboyi  Saib  this 
'<  Boggiandi  (mortgage,  &c.)  deed  with  our  free  wilL  The 
"  writer  of  this  mortgage  bond  is  Fanchanadam  Pillai  of 
"  Candayar.  When  the  mortgage  amount  is  paid  and  the 
"  lands  redeemed  each  individual  is  to  pay  his  share  of  the 
"  amount  and  redeem  his  share  of  the  land/' 

The  appellant's  vakil  contends,  and  with  reason,  that  if 
mortgage  only  had  been  the  intention  of  the  parties  to  I,  the 
word  "  Boggiam''  alone  would  have  found  a  place  therein, 
but  as  the  words  used  are  "  Boggi  A  ndi''  (which  mean 
Boggiam  and  other  tenure)  the  parties  had  it  in  their  inten- 
tion to  conveH  the  mortgage  into  an  absolute  sale,  if  the 
same  were  not  redeemed  by  the  time  fixed.  I  fully  agree 
with  him,  and  hold  that  Mahana  Avu  Saib  become  absolute 
owner  of  the  land  conveyed  to  her  under  I  aft^  the  expiry 
of  the  second  period  allowed  to  the  executors  thereof  for 
redemption.  The  absolute  title  acquired  by  the  defendants' 
(2  to  6)  father  under  II  (which  also  I  hold  genuine)  ought  o£ 
coursci  to  be  upheld. 


it 
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Under  the  foregoing  view  of  the  case  I  reyerse  the  origin-         1874. 
al  decree,  and  dismiss  the  suit  with  costs  throughout/'  T^^f^x 

The  plaintiff  preferred  a  special  appeal  on  the  ground,  — ^^  ^^^^' 
among  others^  that  she  was  entitled  to  redeem  the  lands 
ixom  the  defendants. 

R&ma  Rom  for  the  special  appellants. 

The  Advocate  General  for  the  2nd  to  6th  special  respon- 
dents. 

The  Court  delivered  the  following 

Judgment  : — In  this  case  the  transaction  is,  on  its  face, 
a  mortgage^  and  the  decisions  of  this  Court  (Nalana  Gk)undan 
V.  Falani  Goundan,  II  M.  H.  C.  Bep.  420  and  many  others) 
have  followed  the  English  principle  that  the  right  to  redeem 
is  so  much  an  essential  as  not  to  be  variable  by  agreement. 
The  question  of  intention  extra  the  documents  does  not 
therefore  arise. 

If  it  did,  the  words  of  the  transfer  are  quite  as  much  in 
favor  of  the  mere  transfer  of  a  mortgage  as  of  a  pretence  to 
sell.  The  amount  paid  being  the  exact  amount  of  the  mort- 
gage debt,  and  the  covenant  that  the  transferee  shall  defend 
the  title,  are  still  more  so. 

There  is,  therefore,  no  place  for  the  application  of  the 
doctrine  of  shortened  limitation  in  the  case  of  bona  fide  pur« 
chasers  for  value. 

.  The  nature  of  the  title  is  quite  apparent  upon  the  face 
of  the  documents,  and  bona  fides,  as  applied  to  this  matter 
means,  without  notice  of  the  title  of  another,   . 

If,  therefore,  there  had  been  a  sale,  the  section  ought  not 
to  have  beo^  applied,  but  there  is  not.  It  is  a  mere  transfer 
of  all  that  the  alienor  had.  We  must,  therefore,  reverse  the 
decree  of  the  Lower  Court,  and  remit  the  case  for  decision 
upon  the  footing  that  the  transaction  is  a  mortgage  and  not 
a  sale. 

The  costs  of  this  appeal  will  be  provided  for  in  the 

revised  decree. 

Appeal  allowed  and  ca^e  remitted, 

^^  53 
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appellate  3ntifitiittion.  (^) 

B^gvlar  Appeal  No.  60  of  187 i. 
Rajah  Makikta  Row  Lakbhhattah.         •••    Appellant. 

Rajah  Manikta  Row  Vbnkata  Qopal  Row  1  Jtesvandents 
and  eight  others  •••  •••  J       ^ 

In  1874  plaintiff  saed  to  recoTer  certun  property,  or  its  yalue  "  dif 
hoDestW  misappropriated"  on  the  Slat  Januarj  1878  by  Ist  defendant, 
assisted  by  the  other  defendants.  The  Lower  Court  held  that  the  ri^t 
to  sue  did  not  accrue  until  the  property  had  been  demanded  and  refused ; 
that  the  plaint  contained  no  allegation  of  such  demand  and  refusal ;  that 
the  plaint  could  not  be  amended  oy  the  insertion  of  such  an  all^;ation 
after  answer  filed ;  and  that,  therefore,  the  suit  could  not  be  maintained  :-• 
Held,  reversing  the  decree,  that  eyen  if  the  present  case  were  one  in 
which  the  provision  as  to  denaand  could  have  any  application  at  all, 
stin  the  suit  ought  not  to  have  been  dismissed  pn  that  technical  ground, 
when  the  defendant,  t)f  bis  answer,  traversed  the  whole  of  the  allegationi 
in  the  plaint,  and  pleaded  the  Statute  of  Limitations. 

At^Mi2      T'^S  was  a  Regular  Appeal  agunst  the   decision  of  W. 
J?.  A,  Ho.  50  -^     Wilson,  the  Acting  District  Judge  of  Eistna,  in  Original 
^-^  ^^^^'      SuitNo-lof  1874. 

The  plaintiff  sued  to  recover  from  defendants  certain 
jewels,  &o.,  or  their  value  Rupees  9^985. 

Igit  defendant  is  plaintiff's  step-son  and  was  a  minor 
when  his  father  died  on  the  20th  July  1869.  Haintiff  was 
appointed  guardian  to  the  Ist  defendant  by  the  Board  of 
Revenue  by  their  Proceedings,  No.  64>  dated  5th  January 
1870.  From  the  time  of  this  appointment  plaintiff  was  in  the 
habit  of  going  to  Rachur  where  1st  defendant  resided^  and 
1st  defendant  also  visited  and  stayed  with  her  in  the  fort  at 
Rapulli.  On  the  16th  January  1872,  plaintiff  went^  according 
to  custom,  to  Rachur  to  look  after  1st  defendant's  affairSi  1st 
defendant  remaining  behiad  at  Rapulli.  In  the  fort  at  Ra- 
pulli, in  the  room  occupied  by  plaintiff,  was  deposited 
certain  property,  in  silver,  gold,  jewels,  ready  money  and 
other  valuable  articles  belonging  to  herself,  and  also  certain 
jewels  the  property  of  one  Goverdhanaghiiy  Ramachendr&yya, 
which  were  deposited  fer  safe  custody  with  plaintiff, 
the  value  of  all  the  property  being  Rupees  12,000 ;  the  pro- 
perty was  secured  in  locked  boxes.  In  separate  locked 
boxes  were  placed  a  few  jewels,  and  the  property  belong- 
ing to  1st  defendant  who  had  brought  them  with  him ;  all 
(«)  Present :— HollOway  and  Eiaderslej,  1  J, 
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tliese  boxes  were  placed  in  the  same  room,  viz,  that  occupied        ^^^*« 

by  plaintiff,  and  she  locked  and  sealed  the  door  of  the  room  J^^  a.  No.  60 

and  took  the  key  with  her.    During  her  absence  at  Rachnr,      ^/^»^^' 

on  the  night  of  the  21st  January  1872,  the  Ist  defendant 

had  the  door  of  the  room,  containing  the  aforesaid  property, 

broken  open,  and  dishonestly  misappropriated  the  whole  of 

the  property  therein  contained;  the  1st  defendant  further 

dishonestly  misappropriated  the  brass  utensils  belonging 

to  himself  and  plaintiff  which  were  placed  in  another  room, 

and  which  were  not  mixed  up,  the  plaintiff's  with  the  1st 

defendant's.  Plaintiff  immediately  took  criminal  proceedings 

before  the  Police  and  the  Magistrate,  but  these  authorities 

refhsed  to  take  cognizance  of  the  matter,  being  of  opinion 

that  it  was  entirely  of  a  civil  nature.  The  plaintiff,  therefore, 

prays  to  recover  the  property,  or  its  value.  Rupees  9,985, 

being  the  balance  after  ideducting-  the  amount  regarding 

which  claim  was  abandoned.. 

The  1st  defendant  answered  denying  plaintiff's  claim  ; 
he  pleaded  that  the  suit  was  barred  by  the  Limitation 
Act,  and  that  the  plaint  did  not  dkclose  any  cause  of  action. 
He  never,  as  alleged  in  the  plaint^  stole  the  property  specified 
by  plaintiff,  and  never  caused  it  to  be  stolen ;  and  he  never 
misappropriated  it,  and  never  abetted  any  one  else  in  so  do- 
ing. The  plaintiff,,  joining  Ooverdhanaghiiy  Bamachendrayya,. 
her  sister's  son,  misappropriated  his  property,  and  thereby 
caused  much  loss  to  him.  In  the  schedule  filed  with  the 
plaint,  the  items  of  property  were  not  described  by  shape  or 
weight  so  as  to  admit  of  identification,  and  the^items  are  not 
properly  valued. 

The  2nd,  3rd,  4  th,  7th  'and  8th  defendants  answered, 
traversing  all  the  allegations  in  the  plaint,  and  praying  that 
the  suit  should  be  dismissed  as  against  them  with  costs. 

The-  Sth,  6th>  and  9th  defendants  answered  in  per-> 
sen  and  were  examined  by  the  Court;  they  support  the^ 
plaintiff,  and  allege  that  1st  defendant  caused  to  be  carried 
away  the  boxes  contavung  property  from  the  apartment  ol 
plaintiff.. 
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1874. .  On  the  10th  March  1874^  the  foUowing  iasaes,  amox^^ai 

j?.  A  No.  60  ^^^^h  were  settled ; 
^^^^"^^  I.    What  is  the  cause  o£  action  in  this  suit  ? 

Whether^  as  contended  for  the  plaintiff,  the  mere 
wrongful  act  of  the  defendants  is  the  cause  of  action^ 
or  whether,  as  contended  for  the  defendants,  no 
cause  of  action  arises  until  possession  of  the  pro- 
perty, alleged  to  have  been  dishonestly  misappro- 
priated, has  been  demanded  and  refused. 

II.  Whether  the  omissions  in  the  plaint  of  a  distinct 
allegation  of  demand  by  plaintiff,  and  refusal  by 
defendants,  of  the  property  allied  to  have  been 
dishonestly  misappropriated,  can  be  supplied  from 
the  oral  examination  of  the  pleader  for  the  plaintiff 

III.  Whether,  if  the  Ist  and  2nd  issuea  be  found  for 
the  defendants,  this  suit  can  be  entertained. 

IV.  Whether  if  the  1st  and  2nd  issues  be  found  for 

the  plaintiff }  this  suit  is  barred  under  this  Limitation 
Act. 

The  remaining  four  issues  related  to  the  property^  ii» 
alleged  removal,  and  the  liability  of  the  Snd  to  9ih  de- 
fendants. 

On  the  25th  March  1874,  the  following  judgment  was 
delivered  by  Mr.  W.  Wilson,  the  Acting  District  Judge. 

'^  These  are  issues  of  law,  and  amount,  in  brief,  to  whether 
the  action  is  maintainable,  and  if  maintainable,  whether  it  is 
bigred.  It  is  contended  for  the  defendants,  relying  on  the 
provisions  of  Clause  48  of  the  schedule  annexed  to  the  Limi- 
tation Act  IX  of  1871,  that  the  action  cannot  be  maintained, 
because  the  plaint,  while  alleging  that  the  property,  sought 
to  be  recovered,  had  been  dishonestly  misappropriated  by 
the  defendants,  contains  (no  allegation  that  it  had  been  de« 
manded  and  refused,  that  the  limitation  for  an  action  coming 
within  the  terms  of  Clause  48,  runs  from  the  time  'when  the 
property  is  demanded  and  refused,'  and  that  prior  to  that 
time  there  is  no  right  to  sue,  because  limitation  runs  bom 
the  time  that  the  right  to  sue  accrues :  it  ia  farther  argued 

for  the  defendants  that  jshould  it  be  held  that  the  Cfme  rf 
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nction  is  the  wronff  itself,  then  the  suit  is  barred,  as  the  act  of     ^  ^^74, 

-      -  .  Auguse  13 

the  defendantfi  faUs  within  Clause  26  of  the  schedule,  which  ij.  ^.  ^o,  so 
prescribes  one  year's  limitation  for  the  taking  of  moveable  o/"  ^^^4. 
property,  running  from  the  time  when  the  taking  occurs. 
The  plaintiff  relies  upon  Clauses  84  and  40  and  118  of  the 
schedule,  by  the  first  two  of  which  two  years  limitation  is  pro- 
vided, and  by  the  last,  six  years ;  it  is'argued  further,  that  even 
under  Clause  84,  on  which  the  defendants  rely,  the  suit  is  not 
barred  as  that  gives  a  period  of  three  years  limitation.  The 
plaintiff  contends  that  the  cause  of  action  is  the  wrongful 
act  of  the  defendants,  and  that  with  the  cause  of  action, 
accrued  the  right  to  sue,  without  the  necessity  of  demanding 
the  restoration  of  the  property;  he  argues,  however,  that  the 
plaint  6ujB5.cientIy  discloses  the  fact  of  demand  and  refusal ; 
be  contends  that  the  criminal  proceedings  taken  before  the 
Magistrate  amount  to  a  demand ;  he  alleges  however,  that  de- 
mand was  made  in  express  terms  after  the  occurrence  of  the 
wrong.  He  argues  that  the  omission  from  the  plaint  of  one 
express  allegation  of  demand  and  refusal,  is  not,  as  argued  for 
the  d^ndants,  fatal  to  the  maintenance  of  the  action,  because 
the  omission  can,  imder  the  provisions  of  Section  139,  Code 
of  Civil  Procedure,  be  supplied  from  his  statements  now,  and 
the  plaint  amended.  I  am  of  opinion  that  none  of  the  clauses 
of  the  schedule,  quoted  by  either  of  the  parties^  is  applicable 
to  this  case.'' 

The  learned  Judge  held  that  the  case  came  within 
Clause  35,  and  that,  under  that  clause  "  the  period  of  limitation 
runs  from  the  period  when  the  property  is  demanded  and 
refused.  The  period  of  limitation  runs  from  the  time  when 
the  right  to  sue  accrues,  because  there  can  be  no  limitation 
till  an  action  can  be  brought. 

^  The  plaintiff  argues  that  the  right  to  sue  accrues  with 
the  wrong,  which  is  her  cause  of  action.  Generally,  speak- 
ing, it  must  be  conceded  that  this  is  the  case,  but  it  is  not  so 
in  every  case ;  for  instance  '  in  felonies,  the  remedy  for  the 
private  injury  by  action  at  law  is  suspended  until  the 
sufferer  fulfilled  his  duty  to  the  public  by  prosecuting  the 
offender  for  the  public  crime,'   Stephens  (a)  Vol.  HI,  454, 

(a)  Stephen's  BUtdutQUC^s  CommenUries* 
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1874.        Again  the  law  may  impose  a  condition  precedent  to  theiigbt 

£,  A,  No,  60.  *^  ^^^'  ^^  ^^  ^^®  ^"3®  under  daose  35  of  the  schedule 
<i^^874.  annexed  to  the  Limitation  Act  IX  of  1871.  The  right  to 
sue  under  that^  undoubtedly  accrues  '  when  the  property  is 
demanded  and  refused.'  ^  Demand  and  refusal'  is^  therefore^ 
a  condition  precedent  to  the  right  to  sue.  This  plaint  con- 
tains  no  allegation  of  demand  and  refusal;  it  is  niged  that 
the  criminal  proceedings  taken  by  plaintiff  before  the  Magis- 
trate amount  to  a  demand.  They  certainly  do  not;  the  de- 
mand must  be  addressed  to>-  and  th&  refusal  made  by>  the 
person  against  whom  the  subsequent  action  is  brought.  The 
main  and  primary  object  of  criminal  proceedings  is  punish- 
ment^ but  they  may  be^  and  ordinarily  are>  tak«i  without  any 
demand  addressed  by  the  complainant  to>the  deSendant. 

"  It  is  argued  for  the  plaintiff  that  the  omissioif  from  the 
plaint  of  an  express  allegation  of  demand  and  refusal  may  be 
supplied  under  the  provisions  of  Section  139  (6).  That 
section  gives  the  Court  power  to  frame  the  issues  on  allega- 
tion of  facts  made  by  the  parties  at  the  first  hearing,  different 
from  the  allegations  of  facts  contained  in  the  written  plead- 
ings. But  in  this  case  there  was  no  allegation  of  fact  at  alt 
as  regards  demand  and  refusal,  and  the  absence  of  the 
allegation  is  itself  the  g^und  of  an  issue  as  to  whether  the* 
suit  can  be  maintained.  It  is  argued,  for  the  plaintiff,  that  the 
fact  of    demand    and    refusal  is  a    matter  of  evidence, 

and  undoubtedly  it  would  be,  if  the  £a.ct  were  alleged  by  the 
one  party  and  denied  by  the  other,  but  the  qiiestionhereis,, 
whether,  after  objection  taken  by  the  defendants  as-to  plain- 
tiff's right  to  sue,  the  plaintiff  is  entitled  to  amend  her  plaint 
by  supplying  the  omission  on  which  the  objection  is  found. 

"  The  only  provisions  of  the  law  relating  to  the  amend- 
ment of  plaints  are  contained  in  Sections  29  and  32  of  C.  G-  P- 

''  The  former  provides  for  amendm^it  when  the  plaint 
does  not  contain  the  particulars  prescribed  by  Section  26^ 
&c.  In  this  case  the  plaint  contains  everything  that  Section 
26  requires.  Section  32  provides  that  the  plaint  may  be 
amended ''  if  upon  the  face  of  the  plaint  or  after  questioning 
the  plaintiff;  it  appears  to  the  Court  that  the  subject  matter 

ifi)  Of  Act  Vni  of  1859.  ,     ^ 
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of  the  plaint  do^  noiC'constitnte  a  cause  of  action,  or  that         1874.  " 
the  right  of  action  is  barred  by  lapse  of  time.    The  section  g  ^"^/q  '50 
provides,  therefore,  for  patent  defects,  but  there  is  nothing       0/ 1874. 
of  this  nature  on  the  face  of  this  plaint :  the  defect  is  latent, 
discovered  by  the  objection  of  the  opposite  party* 

The  plaintiff  argued  that  under  Section  32  the  plaint 
xnight  be  amended  at  at  any  stage  of  the  suit,  because  it  pro* 
vides  that '  the  Court  may  in  any  case  allow  the  plaint  to  be 
amended.'  This  proviso  is  however  only  a  counterpoise  to 
the  former  part  of  the  section  which  directs  the  rejection  of 
a  plaint  which,  on  the  face  of  it,  discloses  no  cause  of  action^ 
or  is  barred ;  besides  the  whole  procedure  as  to  amendment 
ia  prior  to  registry,  and  therefore  lies  only  between  the 
plaintiff  and  the  Court.  I  am  of  opinion  that  no  amend- 
ment can  be  made  to  the  plaint,  when  the  amendment  pro- 
posed is  the  result  of  an  objection  made  by  the  def  endant^ 
especially  when  that  objection  questions  the  very  right  to 
sue.  The  plaint  cannot  therefore  be  amended  by  inserting 
in  it  an  express  allegation  of  demand  and  refusal,  with  the 
date  thereof.  The  right  to  sue  does  not  accrue  till  the  pro- 
perty has  been  demanded  and  refused;  the  action  is  there- 
fore not  maintainable.  The  suit  is  dismissed  but  without 
costs ;  but  for  the  decision  on  the  point  of  law,  the  plaint 
disclosed  a  good  cause  of  action.'^ 

From  this  decision  the  plaintiff  appealed  on  the  follow- 
ing grounds  :— 

1.  The  Lower  Court  was  in  error  in  holding  that  an 
omission  in  the  plaint  to  insert  an  express  allegation  of 
demand  and  refusal  warrants  the  dismissal  of  the  suit. 

2.  The  criminal  proceedings  taken  by  the  plaintiff 
before  the  suit  was  brought,  and  the  1st  defendant's  answer 
thereto,  render  a  demand  unnecessary. 

3.  The  nature  of  the  defence  set  up  by  the  defendant 
herein  obviates  the  necessity  for  a  demand. 

4.  The  institution  of  the  suit  is  itself  a  demand. 

5.  Even  if  such  an  allegation  is  considered  necessary, 
the  plaintiff  ought  to^l  have  been  permitted  to  amend  the 
plaint  when  he  applied  for  it. 


406  HADKAB  HIGH  COUBT  BEFOBTS. 

1874.  Anand<icharlu  and  Kamasam    for  the   appellant^  iJie 

August  12.        -  .     . 
S.  A.  No,  60  plaintiff. 

' —  Bdldgi  Rau  for  the  1st,  and  Karunalcara  MerwnioT  the 

2nd  to  4th,  and  7th  and  8th  respondents,  the  defendants. 

The  Court  delivered  the  following 

JiTDaMBNT : — In  this  case  the  Judge  has  drawn  from  the 
innovation  as  to  prescription  mnning  from  demand  the  in- 
ference that  no  suit  can  be  maintained  until  demand.     This 
is  not  a  permissible  inference.      The  depsu^iure  from  legal 
principle  based  upon  the  notion  almost  entirely    exploded 
that  something  more  than  the  existence  of  a  right  is  required 
to  clothe  it  with  an  action,  creates  a  discrepancy  between  the 
period  at  which  a  man  may  sue,  and  the  period  at  which  he 
must  sue  to  avoid  prescription.     This,   however,  is  an  ano- 
maly and  must  be  Hmited  to  the  special  purpose  for  which 
it  has  been  introduced.    A  debtor  to  whom  money  has  not 
been  lent  for  a  fixed  term  is  not  in  mord,  if  he  does  not  pay 
until  demand.     A  creditor  who  sues  before  demand  would 
justly  be  deprived  of  costs,  and,  if  the  suit  was  not  resisted^ 
perhaps  properly  be  made  to  pay  the  defendant's.    To  say, 
however,  that  a  right  of  demand  is  not  clothed  with  an  action 
because,  in  consequence  of  special  provisions,  the  action  will 
not  be  subject  to  destruction  by  prescription  until  something 
more  happens,  is  to  make  this  legal  anomaly  the  means  of 
creating  a  perfectly  existent  legal  right  uninvested  with 
legal  protection — a  monster.    If  it  were  otherwise,  we  diould 
not  have  approved  of  the  dismissal  of  this   suit  on  thid 
technical  ground  when,  on  the  answer  coming  in,  it  appeared 
that  the  whole  matter  was  denied,  and,  moreover,  the  Statute 
of  Limitations  pleaded. 

It  is  unnecessary,  therefore,  further  to  consider  whether 
the  present  case  is  one  of  those  in  which  this  provision  as  to 
demands  could  have  any  application  at  all. 

The  decree  must  be  reversed  and  the  case  remitted  for 
decision.  The  costs  of  this  appeal  will  be  provided  for  in  the 
final  decree. 

Appeal  allowed* 


407 


AN 


INDEX 


TO 


THE  PRINCIPAL  MATTERS. 


«^^^^^^^^^^/N^^^^^W»> 


Abandonment. 

Plaintiff,  a  Mirasidar,  parcbaa- 
ed  certain  land  in  1850  which 
he  allowed  to  lie  waste  from 
1853.  In  1866,  on  the  ap- 
plication of  the  1st  defend- 
ant, who  was  also  a  Mirasi- 
dar,  to  the  2nd  defendant, 
thelocal  Revenue  Authority, 
the  laud  was  ^ranted  to  Ist 
defendant,  and  made  over  to 
his  possession.  Plaintiff 
was  admittedly  in  arrears 
of  kist.  In  a  suit  by  plain- 
tiff to  recover  the  land,  it 
was  contended  that  non« 
cultivation  and  non-pay- 
ment of  rent  for  a  consider- 
able time  warranted  the  Re- 
venue Authorities  in  enter- 
ing upon  and  disposing  of 
the  land.  Eelcl^  in  special 
appeal,  that  plaintiff's  tenan<> 
cy  could  only  be  determined 
by  his  resimation  or  aban- 

'  donment  of  his  holding,  or 
by  the  procedure  laid  down 
in  Act  II  of  1864 ;  that  the 
letting  land  lie  fallow  does 
not  necessarily  lead  to  the 
inference  of  abandonment ; 
and  that,  in  the  present  case, 
plaintiff,  not  being  found  to 
nave  abandoned  the  land, 
had  been  ejected  in  a  manner 
which  the  law  does  not  re« 
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ACKNOWLEDQMBNT    IN    WRITING. 

Payment  endorsed  on  a  bond 
by  direction  of  the  obligor, 
who  cannot  write,  and  sign- 
ed with  his  mark  is  an 
acknowledgment  in  writing 
within  the  meaning  of  Sec- 
tion 20  of  Act  IX  of  1871.  358 

Act  Vni  OF  1869,  S.  310. 

See  ASBITEATION. 

Act  XIV  o?  1859. 

{Limitation,)' 

S.  9. 

Upon  the  construction  of  the 
passage  in  Section  9  of  Act 
XIV  of  1869,  ''if  any  docu- 
ment necessary  for  establish- 
ing  such  right  shall  have 
been  fraudulently  conceal- 
ed,'' 

Held,  that  the  preceding 
words  of  the  section'  show 
clearly  that  the  document 
must  nave  been  fraudulently 
concealed  from  the  know- 
ledge of  the  plaintiff :  he  must, 
through  the  fraudulent  con- 
cealment, be  unaware  of  its 
existence,  and  when  this  is  so 
the  Statute  runs  against 
the  person  guilty  of  the  frau« 
dulent  concealment,  or  ac- 
cessory thereto,  from    tha 

I     time  at  which  plaintiff  ha<] 

54 
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Page.  \ 
the  means  of  producing  or 
compelling  its  production^  if 
it  is  a  document  necessary 
for  establisHing  such  right 
of  action    ...  ...  22 

Act  XXVII  of  1860. 
See  Native  Gkbistian. 

Act  XXV  or  1861. 
[Code  of  Orimmal  Procedwre  1861 .] 

(S,  167.) 

HeU^  that  Section  167  of 
Act  XXV  of  1861,  byim- 
plication,vested  inthe  Court| 
or  authority  to  whom  the 
Judge  or  other  public  ser- 
vant not  removable,  &c«,  is 
subordinate,  the  power  of 
sanctioning  or  directing 
such  prosecution.  It  does 
not  say  that  the  Govern- 
ment must  give  the  power, 
but  that  it  shall  exist  unless 
limited  or  reserved.  Every 
Court  or  authority,  there- 
fore^ has  it  unless  there  is 
a  limitation.  It  is  very  de- 
sirable that  such  sanction 
or  direction  should  be  in 
writing  and  attached  to  the 
iiecord,  but  it  is  by  no  means 
legally  imperative. 

Sernblcj  the  objection  (to  the 
want  of  sanction)  should 
be  taken  at  the  trial  ...     58 

{Note. — This  appears  to  be 
overruled  by  the  Criminal 
Procedure  Code  1872  (Act 
Xof  1872,8.  466).  See  ante 
Addenda.) 

Act  XX  of  1863. 

{Pagodas), 

[S.  16.] 

The  Court  referred  matters  in 
dispute  ocmneoted  witii  the 
ftUeged  mahrersation  by  the 


Committee  and  Manager  of  a 
certain  Pagoda,  to  three 
arbitrators,  and  made  a  de- 
cree in  accordance  with  the 
award  of  the  majority  of 
such  arbitrators.  Heldy  that^ 
in  this  case,  the  order  of  the 
Judge  was  valid  without 
the  assent  of  the  persons  to 
be  bound.  That  he  might 
when  he  made  the  order, 
have  inserted  as  a  provision 
that  the  dedsion  of  the  ma- 

I'ority  should  be  that  of  the 
)ody,  and  that  there  was  no 
reason  why  his  ratification 
of  that  mode  of  decisioiij 
wholly  within  his  discretion, 
should  not  be  equivalent  to 
a  previous  command        ...  173 

See  Paooda. 

BBGULATioir  Vn  Of  1817. 

Act  XVI  o»  1864. 
See  JuBisDiCTioir.    . 

Act  II  o?  1865. 
See  Abandonmbnt.    . 

Act  Vin  OP  1865  (Madias.) 
See  Jubisdiotiok. 

Madras  Act  YIII  ov  1865. 
Eeoistsatiok. 

Act  X  of  1865. 

See  Nattvb  Christian. 

Act  XX  of  1866. 
{ReffisiraHon.) 

S.17 

1.— The  endorsement  on  the 
mortgage-bond)  by  the 
mortgagee,  of  the  receipt 
of  the  mortagage  chiim  is 
admissible  in  evidence  of 
payment  of  the  sum  therein 
mentioned  although  wt- 
registered  j 


IKDEX  TO  TBB  PRINCIPAL  MAlTfiBS. 


409 


P^ge. 

By  Scotland,  0.  J, — It  not 
beiDfirased  as  evidence  of  Ate 
creation  or  discharge  of  an 
obligation,  but  merely  aa 
confirmatory  proof  of  a  &ct 
provable  by  oral  evidence 
althottgh  stated  in  writing. 

By  Innxs,  J. — ^BeoQuse  it  is 
nota  document  coming  with- 
in Section  17  of  Act  XX  of 
18C6 1 

See  EvuDBNCS. 

S.  49. 

2. — In  a  suit  for  the  recovery 
of  immovable  property  sold 
under  a  registered  deed  of 
sale,  2nd,  3rd  and  4th  de- 
ants  pleaded  a  prior  unre- 
gistered deed  of  sale  to 
themselves.  The  suit  was 
dismissed  as  the  Lower 
Court  held  that  certain  ad- 
missions made  by  1st  de- 
fendant>  in  an  enquiry  held 
before  the  Begistration 
Officer,  were  admissible  in 
evidence  to  prove  the  sale 
to  3rd  and  4th  defendants. 

Seld,  that  the  admissions 
made  by  Ist  defendant  were 
evidence  against  plaintiff,  as 
made  by  one  from  whom 
plaintiff  derived  his  title, 
but  that  the  provisions  of 
the  Registration  Act  pre- 
cluded any  effect  being  given 
to  the  sale  evidenced  by  sueh 
admissions;  there  being  a 
writing,  the  sale  could  not 
be  proved  by  mere  oral  evi- 
dence. 

By  Ikkbs,  J. — The  term  '^  in- 
Btrument^*  in  Section  49  of 
XX  Act  of  1866,  is  used  on 
th^  understanding  that  the 
writing  is  pot  merely  evi- 
dence of  the  transaction  but 
iii  the  txto^ikdtion  itself .  •••  13 
See  BvmsNCs. 


S.  S.  52-55. 


FAge. 


3. — ^Decrees  on  two  specially 
registered  bonds  were 
obtained  against  plaintiff 
under  Section  53  of  Act 
XX  of  1866.  He  petitioned 
the  i]!ivil  Court,  under 
Section  55,  to  set  aside 
these  decrees,  on  the 
ground  that  the  bonds  were 
executed  on  consideration 
of  something  to  be  done  by 
the  obligee^  who  had  wholly 
failed  to  peif orm  his  part. 
The  Judge  dismissea  the 
petitions,  because  he  thought 
the  matter  was  a  more  pro« 
per  one  for  investigation  in 
a  regular  suit.  His  suc- 
cessor dismissed  the  suit, 
when  brought,  because,  in 
his  opinion,  it  did  not  lie. 

Held,  on  appeal  (by  the 
majority  of  the  Court)  that 
no  suit  lay.  The  effect  of 
Sections  52  to  55  is  to  make  a 
decree  under  them  of  pre- 
cisely the  same  validity  as 
any  other  decree,  to  make 
it  enforceable  by  the  same 
process,  but  to  render  it 
impeachable  on  the  special 
gi*ounds  referred  to  in 
Section  55. 

Heldy  also,  that  the  matters 
alleged  were  not  such  as,  if 
proved^  would  have  justified 
the  setting  aside  of  the  de- 
cree. The  special  circum- 
stances must  be  such  as  to 
show  a  vice  in  the  mode  in 
which  the  contract  to  sub- 
mit to  decree  and  the  special 
registration  were  obtained, 
and  an  infirmity  in  the 
original  obligation  .will  not 

See  RsaiBTBATiON. 
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Act  IV  OP  1869. 
See  Plbadxbs^  Fsbs. 

ActXVIIIof1869, 
See  PfioinssoBT  Note  . 

Act  m  OF  1871  (Madras.) 
See  Madras  Act  ni  of  1871* 
Tax, 

Act  VIII  OF  1871; 
See  Registkation, 

EVIDSNCE. 

Act  IX  OF  1871. 
See  Acknowledgment  in  Weittno. 

ActXXVII  of  1871- 
See  Culpable  Homicide. 
Culpable  Negligence. 
Culpable  Rashness. 
Rash  Act. 

Acquittal. 

When  the  Session  Judge 
might,  upon  appeal,  have 
convicted  the  defendants 
nnder  a  different  Section 
of  an  Act  from  that  under 
which  they  were  convicted 
by  the  Magistrate,  but  in- 
stead of  doing  so,  he  ac- 
quitted them ;  Held,  upon 
appeal  by  the  Local  Go- 
vernment, that  it  was  not 
a  case  which  called  for  the 
interference  of  the  High 
^«rt        ...  839 


ADOPTIOKr 


Page^ 


t  •  • 


Adjustment. 
See  DECfBEs. 

Adopted  Soir» 
Ste  Succession. 


l.*-Althouffh  the  adoption 
of  a  sister  s  sonby  a  Branmin 
is  invalid,  and  inadequate  of 
itself  to  create  communion, 
that  communion  may  be 
created  bv  the  course  of 
conduct  of  the  plaintiff  and 
his  family,  coupled  with 
the  defendant's  changed 
situation  which  has  resulted  250 

2. — In  a  suit  by  an  adopted 
son  to  recover  the  property 
of  his  adoptive  father,  the 
plaintiff  alleged  that  he  was 
adopted  by  the  widow  in 
pursuance  of  a  written  an- 
thority  given  to  her  by  her 
husband,  and  with  the  con- 
sent of  the  sapindaa  of  the 
adoptive  fatner.  There 
were  two  sapindas,  one  of 
whomconsented,but  the  de- 
fendant, the  nearesisapinda^ 
refused  his  consent. 

Held,  that  the  authority  was 
sufficiently  established  by 
the  evidence. 

Heldf  also«  that  the  consent  of 
one  of  the  two  sapindas  was 
sufficient  •••  •••  301 

See  Contract. 

D£CLAbatory  Surr. 

Agent. 

I. — The  mere  fact  of  a  man 
being  known  to  be  a 
person  who  usually  acts  for 
another,  will  not  exonerate 
him  if  he  deals  in   his  own 


name 


.•■* 


•■• 


••• 


82 


2. — If  a  man,  even  stating 
himself  to  be  an  agents  does 
not  name  the  principal,  the 
other  party  is  at  liberty  to 
treat  him  as  making  the 
transaction  bis  own 


t«a 
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Page. 

3. — ^Tn  {he  absencoi  there- 
fore^ of  any  thing  more  than 
knowledge  that  the  defend- 
ants were  acting  as  agents 
of  the  masters  and  owners  of 
a  ship  in  the  roads,  thedeci* 
sion  declaring  the  agents 
liable  is  strictly  in  accord- 
ance withEnghsh  Law... 

4. — ^A  special  aathority  is  re- 
qnireato  empower  a  Mercan- 
tile Agent  to  draw  and  en- 
dorse Bills  and  Notes,  bnt  the 
authority  may  be  implied 
from  circumstances  . . .  369 


••• 


82 


AoaiEXSNT. 

!•— Where  the  question  was, 
whether  there  was  the  offer 
of  one  performance  for  an- 
other, and  whether  the 
continuous  performance  of 
the  services  on  the  one  side 
was  the  presupposition  of  the 
continuous  existence  of  the 
gift  on  the  other,  or  whether 
there  was  a  mere  gift  with  a 
charge  upon  it,  the  primaiy 
intent  bemg  to  give ; — Held, 
that  this  was  a  question  of 
construction,  and  that,  in  the 
present  case,  taking  the 
agreement  and  counterpart 
together,  there  was  clearly  a 
covenant  for  the  hereditary 
enjoyment  of  the  land,  to  be 
excluknged  for  an  hereditary 
performance  of  the  services.  167 

2. — ^Plaintiff  is  entitled  to 
maintain  a  suit  to  set  aside 
an  agreement  executed  un- 
der threat  of  criminal  prose- 
cution for  criminal  trespass, 
for  which  charge  there  was 
no  foundation  ... 

See  Waivbb. 

See  Faooda. 
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Alimony. 
See  Pleadkbs'  Fees. 

AuiseATioir. 
See  Flsabino. 

Appeal. 
See  AoQUiTTAL. 

AWABD, 

Abbitsatioit. 

Where  it  is  stipulated  as  an  es- 
sential part  of  the  submis- 
sion that  an  umpire  should  be 
chosen  from  seven  persons 
named,  the  power  of  the 
Court  to  appoint  an  umpire, 
under  Section  819  of  Act 
Vin  of  1859,  is  controlled 
and  limited  by  that  stipula- 


Fige. 


tion... 


I  •  • 


•  t  • 


See  Act  XX  ox*  1863. 
Archaeas. 


72 


See  Paqoda, 

Arrest. 

A  Mahommedan  debtor  was 
arrested  within  the  original 
jurisdiction  of  the  SUgh 
Court  on  a  Sunday.  Held, 
that  the  provisions  of  the 
Lord's  l>ay  Act  (XXIX 
Car.  2,  C.  7)  did  not  apply    286 

Artificial  Watse-coubss. 
See  Eabsment. 

Attachment. 
See  Sals  undeb  Degree. 

Authobitt. 
See  Agent. 

AuTHOBiTt  TO  Adopt, 
See  Adoption. 
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Award. 


Ftge. 


Plaintiff  sued  for  confirmation 
of  an  award  delivered  by 
arbitrators  appointed  by 
agreement  of  parties  to 
decide  upon  liis  claim  to  a 
share  of  ancestral  property. 
Defendant  objected  that  the 
award  was  illegal^  princi- 

Eally  npon  tlie  ground  that 
e  had  cancelled  his  sub- 
mission  some  time  before 
the  award  was  passed.  The 
District  Judge  ordered  the 
award  to  be  filed. 
J?^!^^  that  there  was  no  appeal.  257 

See  Act  XX  of  1863. 

Arbitration. 

Bills. 
Bee  AoKNT. 

BOABD  07  RSYSNUE. 

See  Pagoda. 

Bond. 
See  EviDBNCX. 

Brahmin. 
See  Adoption. 

Calinqula. 
See  Injunction. 

Cause:  of  Action. 
See  JuBisDiOTioN. 

MiSJOINDtB. 

Chamfbbtt. 
See  Maintxkancs. 

Chabitablb  Tbttsts. 
See  Eboulation  VII  of  1817. 

Children. 
Bee  Ma'£umakata  YAM. 

Collateral  Secueitt. 
See  EyiD£NC£. 


COMiatTES. 

See  Act  XX  of  1863.^ 
Paqoda. 

Concealment. 
See  Act  XIV  of  1859. 

Conditional  Sale. 

The  plaintifiE  executed  to  the 
defendant  a  document  in  the 
following  terms : — 

'^  As  I  have  conveyed  to  you 
as  sale  for  Rs  6^000  the 
Papachetti  Seri  adjoining 
the  land  of  Eashah  Jagga- 
nanthapnram  in  the  Zemin- 
dari  of  Madugola^  they  are 
given  to  you  for  absolute 
sale.  In  the  event  of  my 
paying  yon  the  principcu 
Es.  6,000  within  6  months 
from  this  date^  you  musti 

five  back  the  said  laiul 
apuchetti  Seri  to  me.  In 
the  event  of  our  not  being 
able  to  pav  according  to  the 
said  stipulation^  you  ^ould 
hereditarily  from  son  to 
grandson  enjov  the  produce 
of  the  said  haxd,  yoursdf 
paying  to  Government  tiie 
assessment  fixed  on  a  sub- 
division, reckoning  this  sale 
money  to  be  a  pure  sale/' 
Held,  that  thin  document  was 
a  sale  with  a  condition  for 
re^-purchase.  ...  , 

See  CoNSTBtTCTION. 

CONNIVANCS. 

See  Divorce. 

CONSSNT. 

See  Adoption. 

Consideration. 

Defendants  admitted  the  exe- 
cution by  them  of  the  do^ 
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cnmeBt  sued.  upoB.  and""^ 
pleaded  that  it  was  given 
on  consideration  of  the  with* 
drawal  of  a  Criminal  Pro- 
secution, or,  if  not)  that 
there  was  no  consideration 
at  all ;  and  that,  at  the  time 
of  its  execution  hj  them, 
there  was  no  longer  a  dis- 
pute or  question  between 
them  and  plaintiff  as  to  a 
partition  of  family  proper- 
ty  such  dispute  having  been 
definitely  settled  by  a  Civil 
Suit  in  which  defendants 
were  successful. 

Held,  that  such  final  judgment 
of  a  competent  Court  in  a 
snit  to  which  plaintiff  was  a 
party,  had  determined  all 
the  rights  of  the  parties,  and 
there  was,  therefore,  no  rea 
dvina  or  lis  incerta  when 
the  document  was  executed. 

Held,  that,  on  the  facts  of  the 
case,  the  note  was  exe- 
cuted as  a  consideration 
for  getting  rid  of  criminal 
proceedings,  and  that  such 
a  consideration  is  not  only 
null  but  vicious 200 

See  Contract. 

CONSTEUCTION. 

1, — The  decisions  of  the  late 
Sadr  Court  of  Madras  have 
carried  the  doctrine  of  relief 
after  the  time  named  in  the 
conveyance  so  far  as  to  say 
that  wherever  the  security 
for  money  is  an  object  of  the 
transaction,  no  sale  can  be- 
come absolute.  The  High 
Court  have  followed  the 
English  rule  and  have  held 
the  qnestion  one  of  con- 
stmction,  admitting  how* 
erer,  for  Ae  purposes  of  the 


Page, 

constmctiony    other    docu* 
ments  and  oral  evidence.  —      6 
2. — Of    the  word  "     instru- 
ment'^ in  Section  49  of  the 
Registration    Act,  see  Act 

XX  of  1866,  s.  49. 13 

3. — Of  the    words"  document 
necessary^'  in  Section  9  of 
the  Limitation  Act    1859, 
see  Act  XIV  of  1859,  q.^9.    24 
See  Act  XIV  OF  1859. 
Act  XX  OF  1866. 
Agrkkment. 
C0KDIT10NA.L  Salb« 

Contract. 

1. — 1st  defendant's  father 
entered  into  possession  of 
the  property  of  if,  deceas- 
ed, under  lUatom,  and  after- 
wards,  during  the  minority 
of  his  son  (fst  defendant), 
associated  with  himself  the 
plaintiff,  on  promise  of  a 
share.  In  accordance  with 
this  agreement  the  plaintiff 
joined  the  1st  defendant's 
family,  and  continued  for 
many  years  aiding  in  the 
management  and  improve- 
ment of  the  property,  until, 
a  short  time  before  the  pre« 
sentsuitwas  brought,  the  1st 
defendant  turned  the  plain- 
tiff out  of  doors  and  refused 
to  give  him  the  promised 
share. 

Heldy  that  there  was  a  com-^ 
plete  adoption  and  ratifir 
cation  of  the  father's  con- 
tract by  1st  defendant,  and 
that  he  ought  to  be  held 
to  it    •••  •••  •••    ^^ 

2. — ^The  Zemindar  of  Maranga- 

{)tiri  died  leaving  three  child- 
ess  widows,  who  assented 
to  the  recognition,  by   Go- 
vernment, of  the  late  I^min- 
.  I      dfljr's    minor    step-brother  ' 
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(defendant)  as  his  snccessor. 
Two  years  after  such  recog- 
nition the  widows  executed 
a  bond,  according  to  which 
the  plaintiff  was  to  take  pro- 
ceedings to  oust  the  minor, 
upon   certain    terms.    Ac- 
cordingly,   in     September 
1868  he  brought  a  Suit  (No. 
$0  of  1868)  against  the  Col- 
lector for  the    Zemindari, 
and,  the  minor  attaining  his 
majority  in  July  1869,  he 
was  made  2nd  defendant  in 
the  suit.    Five  days  before 
the  hearing  of  the  said  suit, 
the  senior   widow  sent  for 
the  defendant,  who  was  per- 
suaded by  threats  of  ruin  to 
sign   a    r&zin4ma  compro- 
mising the  suit,  and  to  give 
a  note  of  hand  for  Rs.  62,000 
to  plaintiff's  agents.   A  few 
days  afterwards  the  plaintiff 
obtained,  by  similar  threats, 
a  bond  for  Rs.   67,000  in 
lieu  of  the  note  of  hand  for 
Rs,  62,000.   The  razinama 
waSy  on  presentation,  reject- 
ed by  the  CJourt,  which  found 
that  the  bond,   now    sued 
upon,  had  been    obtained 
under  undue  influence  and 
by  threats,  and  that  the  de- 
fendant had    received    no 
consideration  for  it. 

Held,  on  appeal,  that  the  con- 
tract was  made  with  the 
woman;  that  there  was  a 
promise  to  pay  this  sum  to 
the  plaintiff  whom  she  be- 
lieved to  be  her  creditor; 
that  in  pursuance  of  that  ar- 
rangement the  document 
was  given.  The  cause  of 
giving  it  was  the  compro- 
mise of  the  suit  and  that 
cause  had  wholly  &iled;  It 


Page. 


Page. 

was  a  case,  therefore,  of 
Ruing  for  monev  which,  if  it 
had  been  paid,  the  defendant 
could  have  recovered  {ob 
cavsam  datorum)  •••         •••    85 


Co-Shabeb. 

See  Succession. 

Covenant. 
See  Contract. 

Criminal  Appeal. 

See  Acquittal. 

Criminal  Procedure  Code. 

See  Act  XXXV  of  1861. 
Act  X  of  1872. 
Second  Punishment. 

Cbiminal  Pbosecution* 
See  Aobbbment. 

Culpable  Homicide. 

Prisoner  killed  his  mother  by 
beating  and  kicking  her. 
The  Session  Judge  found 
that  the  death  resulted  from 
brutal  beating  and  kicking, 
but  acquitted  of  culpable 
homicide  because  the  vio- 
lence was  not  such  as  the 
prisoner  must  have  known 
to  be  likely  to  cause  death. 

Held,  that  this  was  no  ground 
for  acquitting  of  culpable 
homicide  not  amounting  to 
murder :  the  question  for  the 
Judge  was  whether  the  act 
was  done  with  the  intentioa 
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Page, 
of  cansing    bodily    injury 
wUcIi  was  likely  to   cause 
death  ...  ...  ...  119 

See  Culpable  Neolioencb. 

Culpable  Rashness. 

Bash  Act. 

Culpable  Negligence. 

'^  Culpable  negligence  is  acting 
without  the  consciousness 
that  the  illegal  and  mischiev- 
ous eflfect  will  follow,  but  in 
circumstances  which  show 
that  the  actor  has  not  exer- 
cised the  caution  incum- 
bent upon  him,  and  that  if  he 
had  he  would  have  had  the 
consciousness.  The  imput- 
ability  arises  from  the  ne- 
glect of  the  civic  duty  of  cir- 
cumspection." 


)9. 


•  • » 


••• 


120 


Culpable  Rashness. 

''  Culpable  rashness  is  acting 
witn  the  consciousness  that 
the  mischievous  and  ille- 
gal consequences  may  fol- 
low, but  with  the  hope  that 
they  will  not,  and  often  with 
the  belief  that  the  actor  has 
taken  sufficient  precautions 
to  prevent  their  Happening. 
The  imputability  arises 
from  acting  despite  the  con- 
sciousness {luxuria)" 


•«. 


••. 


119 


CuBSENCY  Note. 

A  Rupees  50  Currency  Note 
was  stolen,  and  changed  by 
the  thief,  at  whose  trial  it 
was  produced  in  evidence. 

Held,  UL&t  the  Sessions  Court 
was  wrong  in  directing  its 
deliveiy  to  the  person  from 
whom  it  was  stolen,  as 
the  property  in  the  note 
passed  by  mere  deUveiy, 


and  nothing  short  of  fraud 
in  taking  an  instrument 
payable  to  bearer  wiU  en- 
graft an  exception  upon  the 
rule 


Page. 


.»• 


••• 


Custody  of  Children. 
See  Ma  bumakata'ya'x. 

Damaqes. 

The  suit  was  brought  to  can- 
cel a  Magistrate's  order 
whereby  1st  defendant  was 
put  in  possession  of  the 
Choladi  forest ;  to  establish 
plaintiff's  jenm  right  there- 
on ;  and  to  recover  the  same 
wili  Rupees  14,000,  value 
of  timber. 

Held,  that  as  to  the  value  of 
the  timber  carried  off,  there 
was  not  that  causal  connec- 
tion between  its  loss  and 
a  wrongful  act  of  the  de- 
fendant, which  was  needed 
to  justify  the  award  of 
Rupees  14,000  as  damages. 
There  was  no  evidence  of 
the  mode  of  the  loss.  The 
occasion  for  it  was  given 
by  an  order  of  a  Magistrate, 
and  the  mere  preferring  of 
the  complaint  which  gave 
birth  to  that  order  did  not 
render  the  defendant  res- 
ponsible in  the  circum- 
stances of  the  case... 


•  •  • 


Debtor. 
See  Asbest. 

Declaratory  Suit, 

1.— Where  the  object  of  the 
suit  and  the  effect  of  the  de- 
claration would  be  to  put 
the  plaintiff  in  possession 
of  that  from  which  he  had 
been  ousted ;  Hetd,  that  it 

65 
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was  not  properly  a  suit  for 

a  declaration         ...         ...  267 

2. — The  plaintiff  was  the  son 
of  a  mother  of  the  deceas- 
ed  husband  of  the  first  de- 
fendant. The  first  defen- 
dant adopted  a  son  35  years 
nfter  the  death  of  her  hus- 
band, in  pursuance,  as  she 
alleged,  of. an  authority  to 
adopt  given  by  her  hus- 
band. The  suit  was  brought 
by  the  plaintiff,  to  have  the 
adoption  declared  invalid 
upon  the  ground  that  the 
adoption  was  made  without 
the  husband's  authority. 
Held,  a  fit  case  for  a  de- 
claratory decree.,.  ,„  351 

See  Ouster. 

Decree. 

3 . — A  suit  was  compromised 
by  a  razinama  which  requir- 
ed  that  a  decree  should  be 
passed  in  conformity  with  its 
terms.    The  Munsif,  instead 
of  passing  a  regular  decree, 
endorsed  an  informal  order 
on  the   r^izinSma,  and  five 
years   afterwards,  upon  an 
application  for    execution, 
made  a  formal  decree  and 
ordered  its  execution.  The 
CivilJudge considered  this 
procedure    erroneous    and 
ordered    that    the    decree 
should  not  be  acted  on. 
Held,    that    it  was     compe- 
tent to  the  Munsif  to  make 
a  decree   in  pursuance  of 
the   r^zin&ma,    upon     the 
application  of  the  party  in- 
terested, even  after  an  in- 
terval of   five  years.     And 
that,  the  decree  having  been 
properly   made,  the  Judge 
had  no  authority   to  direct 
that  it  should  not  be  act^don,  1 03 


2. — ^Where  a  decree  has  been 
adjusted  between  the  par- 
ties by  a  contract  binding 
upon  them,  a  Court  is  not 
bound  to  issue  process  of 
execution  upon  the  original 
decree,  in  violation  of  the 
terms  of  the  contract,  al- 
though the  decree-holder 
refuses  to  certify  the  ad- 
justment of  .the  decree 
under  Section  206  of  Act 
VIII  of  1859,  especially 
where  the  Court  executing 
the  decree,  is  the  Court  to 
which  the  parties  would  go 
for  the  purpose  of  enforc- 
ing the  contract. . . 

See  Mesne  Profits. 

Delat. 
See  Divorce. 

Demand. 

See  Limitation. 

Dismissal  of  Suit. 

Deputy  Maqistrats. 
See  Jurisdiction. 

Dharmaearta  . 
See  Declaratory  Suit, 
Ouster. 
Pagoda. 
Rbq,  VII  OF  1817,    ' 

Dismissal  of  Suit. 

A  suit  for  property  dis- 
honestly misappropriated 
ought  not  to  be  dismissed 
on  the  technical  ground 
that  the  plaint  does  not  con- 
tain an  allegation  of  demand 
and  refusal,  when  the  de- 
fendant; by  his  answer,  tra* 
versed  the  whole  of  the 
allegations  in  the  plaint^  and 
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pleaded  the  Sjiatute  of  Limi- 
tations... «••  400 

District  Munsif. 
See  Jurisdiction. 

Divorce. 

Suit  for  a  divorce  on  the 
ground  of  adultery.  The 
marriage  took  place  in 
1860,  the  adultery  com- 
menced almost  simulta- 
neously with  the  marriage. 
The  relief  was  sought  in 
1 872.  Held  that,  as  until 
1869  there  were  no  means 
of  obtaining  relief,  the  ques- 
tion was  whether  the  delay 
since  that  time  had  been 
suflBciently  accounted  for. 
Petitioner's  excuse  was  that 
he  believed  that  after  seven 
years  he  could  contract  a 
second  marriage.  Held,also, 
that  the  delay  gnght  not  to 
be  construed  into  an  insen- 
sibility to  the  injury  sus- 
tained, as  the  other  circum- 
stances of  the  case  rebut- 
ted the  existence  of  indif • 
f  erence  approaching  to  con- 
nivance ...  ...  284 

See  Pleaders'  Fees. 

Document, 
See  Evidence. 

Earnings  of  Vakil. 
See  Self  Acquisition. 

Easement. 

The  plaintifEs  sued  for  an  in- 
junction directing  the  de- 
fendants to  close  an  irriga- 
tion channel  which  was  open- 


Page, 
ed  in   1869,  and  to  remove 
the  sluice,  on  the  ground  that 
the  supply  by  the  channel 
which  for  many  years    had 
supplied  water  to  the  plain- 
tiffs^     village,   had      never 
been  sufficient  for  the  wants 
of  the  village,  and   that  the 
new  channel    must    neces- 
sarily cause  a  still  further  de- 
ficiency.   The  Civil    Judge 
foimd  that  the  plaintiffs  had 
sustained    no  loss    by    the 
opening  of  the  new  channel, 
and  dismissed  the  suit.    On 
appeal  it    was  contended  ; 
1st.  That  plaintiffs  had  an 
absolute  right  to  the  unin- 
terrupted flow   of  all    the 
water  in  the  Kuduvai  chan- 
nel without  subtraction  or 
diminution  by  the  defend- 
ants or  by  the  Government, 
represented  by  the   2nd  de- 
fendant, and  that  any    di- 
minution, though  not  caus- 
ing loss,  was  an  invasion  of 
•  their   right.     2nd>  that     if 
they  had  not  such  absolute 
right,  they  had  a  right  to  a 
supply  of  water  for  the  ne- 
cessary purposes  of  irriga- 
tion and  otherwise  for  their 
village,  and  that  the  possi- 
bility of  loss  at  some  future 
time,  arising  from  possible 
wrongful  diminution  of  the 
water   to    their  detriment 
through  the  new  sluice  and 
channel,  entitled  them  to  the 
relief  claimed. 
Held  on  the   1st  point. — That 
the    plaintiffs'     right    was 
limited    to    the    beneficial 
enjoyment  of  the  water  aa 
heretofore    enjoyed.     That 
Government,  as  proprietor 
of  the    channel    and    the 
water  in  it,  had,   subject  to 
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Buch^  and  similar  limited  nse^ 
a  right  to  distribute  the 
water  for  the  benefit  of  the 
public. 

Held  npon  the  2nd  point. — 
That  no  ground  existed  for 
granting  an  injunction^  as 
no  right  of  the  plaintiffs 
had  been  invaded,  no  dam- 
age had  accrued,  and  no 
case  of  prospective  damage 
had  been  made  out  ...     60 

See  Injunction. 

Ejectment, 

See  Abandonment. 

Election. 
See  Limitation. 

Endobsehent. 

See  Acknowledgment  in  Weiting- 
Act  XX  of  1866. 

Evidence. 

1. — ^In  a  suit  to  recover  an 
overpayment  of  a  mortgage 
claim,  an  unsigned  and  un- 
registered endorsement  of 
such  payment  made  by  the 
mortgagee  (defendant)  on 
the  registered  mortgage 
bond  was  tendered  as  evi- 
dence of  such  payment  :— 

Held,  that  the  endorsement  was 
admissible  as  confirmatory 
evidence  of  the  sum  received 
by  the  defendant  notwith- 
standing the  want  of  signa- 
ture. 

JSe{ei,thatasmere  confirmatory 
proof  of  a  fact  provable  by 
oral  evidence  although  stated 
in  writing,  the  endorsement 
was  admissible^  although  not 
registered  ... 


••• 


t  •  • 
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2. — Where  there  isadeed  of  sale 
which  is  inadmissible  in  evi- 
dence because  unregistered, 
the  sale  recited  in  such  deed 
cannot  be  proved  by  mere 
oral  evidence ...     13 

3 . — Suit  for  balance  of  princi- 
pal due  for  money  lent  with 
interest  thereon   at  5  per 
cent,   per  mensem.    Plain^- 
tiff  declined  to  lend  on  the 
terms  of  a  joint  interest  in  a 
venture  proposed    by   the 
defendant,  and    the  latter 
refused  to  pay  the  rate   of 
interest  demanded  by  the 
plaintiff.     Before  any  final 
agreement,  and  whUe  the 
transaction  was  still  incom- 
plete,   a  promissory  note 
was  given    by  defendant 
to  plaintiff  for  Bs.  2,000, 
payable  on  demand,   with 
interest  at  12  per  cent,  per 
annum.    Plaintiff  alleged, 
and  defendant  denied,  that 
it  was  agreed  that  this  note 
should  be  cancelled  on  re- 
ceipt of  a  letter  from  the 
defendant,  fixing  iiie  rate 
of  interest.  Defendant  sub- 
sequently wrote  two  letters 
to  plaintiff*,  agreeing  to  pay 
interest  at  5  per  cent,  per 
mensem,  and  plaintiff  en* 
dorsed  the  said  note  as  can- 
celled, plaintiff  further  al- 
leged, and  defendant  de- 
nied, that  he  (plaintiff)  re- 
ceived interest  at    6  per 
cent,  per  mensem  for  two 
months,  and  called  a  wit- 
ness who  deposed  to   that 
effect. 

Held,  on  appeal,  that  such 
oral  evidence  was  admis- 
sible  189 

4.— Under  the  provisions  of 
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Section  49  of  Act  VIII  of 
1871  an  unregistered  bond, 
though  immovable  proper- 
ty be  made  by  the  terms  of 
it  collateral  security,  is  ad- 
missible in  evideuce  in  a 
suit  to  enforce  the  per- 
sonal liability  of  the  person 
executing  the  bond.  It  is 
only  excluded  where  it  is 
offered  as  evidence  of  a 
transaction  affecting  im- 
movable property 

5. — The  judgement  in  a  suit 
in  which  the  cousin  of  a 
former  manager  sued  him 
for  a  partition  of  certain 
villages,  some  of  which 
were  included  in  the  pre- 
sent suit  and  in  which  it  was 
decided  that  the  manager 
was  manager  and  not 
owner,  was  Held,  by  Innes, 

J.    (KlNDERSLEY,^  J.     dubit- 

ante,)  to  be  a  decision  upon  a 
question  of  public  right    «•# 

See  Act  XX  of  1866. 
Fhomissory  Note. 
Eeoisteation. 

Extortion. 

See  JXTRISDICTION. 

Family  Agreement. 
iSee   Waiver. 

Formeu  Judgment. 
See  Evidence. 

Fraudulent  Concealment. 
See  Act  XIV  op  1859. 

Gains  of  Science. 
See  Self  Acquisition, 

OUARDIAN. 

See  Ma'rumasaxa*y4M« 
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Head  Assistant  Magistrate. 
See  Jurisdiction. 

Hidden  Treasure, 

Certain  property  was  found  in 
an  underground  masonry- 
building  in  the  bed  of  a 
tank  belonging  to  the  2ie- 
mindari  of  Shivagunga.  It 
was  sent  by  the  Magis- 
tracy to  the  Court  of  the 
Principal  Sadr  Amin  of 
Madura  to  be  dealt  with  un- 
der Regulation  XI  of  1832. 
Claims  were  made  by  the 
B4ni  of  ShivaguDga^  and  by 
the  finder.  The  Principal 
Sadr  Amin  directed  deli- 
very to  the  BiLni.  On  appeal, 
the  Civil  Court  directed  de- 
livery to  the  finder.  Held, 
on  special  appeal^  that  the 
E&ni  had  no  title  to  what 
had  been  hidden  in  former 
times  in  the  soil  now  belong- 
ing to  her;  that  as  ^he 
had  no  title^  the  right  to  the 
property  lay  between  the 
finder  and  the  State,  which 
had  made  no  claim.         ...     1 50 

See  Regulation  XI  of  1832. 

Hindu. 
See  Native  Christian. 

.    Hindu  Law. 
See  Adoption. 
Illatok. 

Self-Acquisition, 
Succession, 

Illatom. 

A  special  custom  which 
entitles  a  man  to  select  a 
son-in-law  who  should  take 
his  property  as  if  a  son.  The 
person  so  selected  is^  what 
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is  called  in  English  law,  a 
pnrchaser^  and  has  all  the 
powers  of  disposition  exist- 
ent over  self-acquired  pro- 
perty. 

By  Innes,  J.  The  right  of  such 
person  to  dispose  of  proper- 
ty self-acquired  might  de- 
pend upon  whether  his  son 
was  or  was  not  in  being  at 
the  date  of  the  acquisition. .  • 

■  See  Contract. 

Indian  Succession  Act. 
See  Native  Christian, 

Infobmal  Order. 
See  Decree. 

Injunction. 

1 . — A  permanent  injunction  is 
only  granted ; —  1  st.  When 
some  established  right  has 
been  invaded — and  2nd, 
when  damage  has  accrued 
or  must  necessarily  accrue 
from  the  act  or  omission 
complained  of   ...  ••» 

2. — ^Plaintiffs,  who  were  ryots 
under  Government,  sued  to 
restrain  defendants  from  so 
altering  a  calingula  as  to 
diminish  the  quantity  of 
water  which  the  plaintiffs 
had  received  for  a  long  time. 

Held  by  Holloway,  J.  That 
no  legal  right  was  shown 
by  plaintiffs,  and  that  if 
such  right  were  established 
there  was  nothing  to  show 
that  a  decree  for  damages 
would  not  have  been  the 
proper  remedy.  Per  Innes, 
J.,  that  the  evidence  did  not 
show  any  diminution  of  the 
supply  of  the  watorbelow  the 
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quantity  to  which  the  plain- 
tiffs were  entitled  •••  342 


See  Easement. 

Instalments. 
See  Limitation. 

Instrument. 
See  Act  XX  of  1860. 

Interest. 
See  Evidence. 

Irrigation. 
See  Easement. 

Judgment.' 
See  Evidence. 

Judicial  Separation. 
See  Pleaders'  Fees. 

Jurisdiction. 

1.— Where  a  mortgage  was 
executed  in  one  Zillah,  and 
the  lands  mortgaged  were 
situated  in  another  Zillah, 
Held'  that  the  Registration 
Act  (XVI  of  1864)  which  go- 
verned the  case,  compelled 
registration  in  the  district 
in  which  the  lands  are 
situated  ;  that  the  defend- 
ant was  under  an  obligation 
to  plaintiff  to  get  the  docu- 
ment registered  at  that 
place  ;  that  the  breach  of 
this  obligation  was  the  cause 
of  action  ;  and  that^  conse- 
quently, tixe  Court  at  the 
place  of  the  fulfilment  of  the 
obligation  had  jurisdiction,   176 

2.— The  Courts  of  the  Head 
Assistant  Magistrate  and  of 
the  Deputy  Magistrate  have 

Srisdiction  to  try  a  District 
unsif  OQ  charges  of  extor- 
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tion  in  the  course  of  the  ex- 
ercise of  his  judicial  func- 
tions. The  Sessions  Judge 
is  the  proper  person  to 
sanction  such  prosecution.    182 

3. — By  InneS,  J. — The  rule 
(laid  down  in  Section  8, 
Reg.  VI  of  1816)  requiring 
the  committal  of  such  cases 
to  the  Court  of  Session,  has 
been  impHedly,  though  not 
expressly,  repealed  ...  182 

4. — According  to  Section  13 
of  Act  III  of  1873,  it  is  the 
money  value  of  the  original 
suit  that  fixes  the  juris- 
diction throughout  the  sub- 
sequent litigation  in  its 
several  stages  •••  ...  356 

5. — A  District  Munsif  has  no 
jurisdiction  to  try  a  suit 
brought  to  cancel  a  docu- 
ment creating  a  charge  of 
Rs.  4,500  upon  immovable 
property,  upon  the^  ground 
of  fraud  ...  ••.  372 

See  Reo,  VII  of  1817. 

Kabnavan. 
See  Ma'bumakata'tam. 

Land.  Surr  For 

The  plaintiff  purchased  cer- 
tain property  from  the  1st 
and  2nd  defendants.  The 
property  was  subsequently 
put  up  for  sale  by  order  of 
the  Civil  Court  in  execution 
of  a  decree  against  the  1st 
and  2nd  defendants,  and 
was  purchased  by  the  3rd 
defendant.  When  the  pro- 
property  was  about  to  be 
sold  under  the  decree,  the 
plaintiff  presented  to  the 
Court  a  petition  objecting 
to  the  sale^  but  his  VakH 
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withdrew  the  petition^  with 
his  consent,  before  the  sale. 
In  a  suit  by  the  plaintiff  for 
the  recovery  of  the  land; 
Held,  that  he  was  not  pre- 
cluded from  recovering  the 
land  by  reason  of  his  having 
withdrawn  the  petition    . . .  359 


License  Tax. 


See  Tax. 


Limitation. 


1. — Plaintiff  sued  for  cancel- 
lation of  the  sale  of  certain 
lands,  made  to  defendants 
in  1841.  In  1843  defend- 
ants executed  an  agreement 
to  plaintiff,  givingher  aright 
to  repurchase—'*  If  you 
and  your  posterity  pay  in  a 
lump  sum  the  175  Rupees, 
we  will  hand  over  the  lands 
to  you.'' 

Held,  that  the  plaintiff's  claim 
was  barred,  more  than  12 
years  from  the  date  of 
the  cause  of  action  (1843 
at  the  latest)  having  elaps-  . 
ed  before  suit.  .».  219 

2. — ^In  a  suit  by  the  widow  of 
one  undivided  brother 
against  the  survivor,  for 
maintenance ; 

Held,  that  the  liusband's 
estate  in  the  hands  of 
the  survivor  was  that  to 
which  the  charge  attached, 
and  that  the  husband's 
death  was  the  period  from 
which  the  Limitation  Act 
began  to  run  against 
the  claim  for  past  mainten- 
ance   226 

3.— Plaintiff's  claim— to  be 
entitled  to  the  advantage  of 
Section  14  of  the  Limita- 
tion Act;  because  he  was 
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for  a  time  prosecuting  suits 
against  defendants  sepa- 
rately for  the  arrears  of 
rents  alleged  to  be  barred, 
all  which  suits  were  dis- 
missed on  the  ground  that 
plaintiff  could  not  sue  the 
defendants  separately  as 
they  had  executed  the 
muchilka  jointly — failed  at 
every  turn.  The  cause  of 
action  was  not  the  same, 
for  there  the  obligation 
sued  upon  was  several,  here 
it  is  joint..  The  Court  which 
decided  the  former  suits 
not  only  did  not  fail  to  de- 
cide them  but  did  decide 


P^e, 


them 


...  242 


4.-The  period  of  limitation 
applicable  to  a  suit  for  rent 
was  3  years  under  Act 
XIV  of  1859      242 

6. — The  Limitation  Act  (IX 
of  1871)  does  not  give  a 
new  period  of  limitation  to 
a  suit  on  a  bond  which  was 
barred  by  the  old  Limita- 
tion Act  (XIV  of  1859) 
before  the  new  Limitation 
Act  came  into  force       .••  283 

6. — Where,by  thelaw  in  opera- 
tion at  the  date  of  the  exe- 
cution of  a  bond  payable  on 
demand,  payment  could  not 
be  Jenf orcea  by  suit  after 
three  years  from  that  time, 
the  new  law  conferred  no 
right  of  suit  founded  upon 
a  demand  subsequently 
naade.  The  repeal  of  the 
former  Act  could  not  af- 
fect the  legal  bar  which 
had  previously  arisen     ...  288 

7. — Suit  brought  in  1873  for 
principal  and  interest  due 
on  a  bond  dated  1850^ 
whereby  the  debt  was  pay-> 


able  by  annual  instalments 
on  failure  of  any  of 
which  the  whole  amount 
was  to  be  payable  on 
demand.  No  instalment 
was  paid.  Held,  that  the 
usual  clause,  that  on 
failure  to  pay  one  instal- 
ment the  whole  amount 
shall  be  payable  on  demand, 
gave  a  mere  election  to 
plaintiff  of  converting  the 
obligation  into  a  different 
one,  that  that  election  was 
never  exercised,  and  that 
the  document  continued 
one  securing  the  payment 
of  a  debt  by  instalments  as 
to  all  of  which  the  action 
had  long  been  barred.    ...  293 

8. — ^The  rule  of  the  old,  as  of 
the  new  law  of  limitation, 
is,  that  the  time  having 
once  begun  to  run,  cannot 
be  stopped        ...  •••  298 

9. — In  a  suit  brought  after  the 
1st  April  1873  on  a  pro- 
missory note  for  a  sum 
payable  on  denmnd,  exe- 
cuted while  the  old  Limi- 
tation Act  (XIV  of  1859) 
was  in  force,  but  not  barred 
under  that  Act  at  the  time 
the  new  Limitation  Act 
(IX  of  1871)  came  into 
force,  the  period  of  limi- 
tation ought  to  be  comput- 
ed from  the  date  of  the 


note 


392 


Lis  pendens. 


1, — The  doctrine  of  "  lis  pen- 
dens'^ applies  to  this  coun- 
try ...  ...  104 

2,— Plaintiff  in  Suit  No.  16 
of  1867  claimed  to  have  a 
mortgage  on  one-tjiird 
share  of  a  cotton-screWj 


INDEX   TO  THE   PBINCIPAIw   HJLTTEBS. 


423 


and  prayed  for  paTinent  of 
the  amount  oat  of  that  pro- 
perty, and,  pending  the  de^ 
ciaion,  the  plaintiff  in  0.  S. 
1  of  1871,  pnrchased  under 
a  decree  by  the  Munaif 
against  the  defendant  in 
Suit  No.  16ofl867.  FeWi 
that  he  took  only  what  the 
defendant  could  give  and 
subject  to  any  decree  to  be 
mAde  in  No.  16  of  1867. 
Th&  fact,  if  it  was  so>  tliat 
the  plaintifE  liad  no  notice 
of  the  suit,  is  not  material 
in  this  coUntty,  as  there  is 
not  as  yet  any  registration 
hete  of  "  lis  pendens^'  and 
the  law,  as  it  stood  in  Eng- 
land before  2  tod  8  Yict^ 
c.  11,  applies l04 

See  Consideration. 

Lord's  Day  Act. 
See  Arbesi^. 

Madras  Act  VIII  of  i  865. 

{R6nt  Recovery.) 

[S.  7.] 

1. — ^The  pendency  of  a  siiit 
brought  for  the  detenhina- 
tion  of  the  proper  rate  of 
rent,  does  not  render  the 
tender  of  puttahs  unneces- 
Baiy. 

S,  12* 

2* — ^A  suit  to  be  reinstated  in 
the  possession  of  a  Zemin  • 
dar's  ''pannai"  lands  is 
maintainable  before  the 
Bevenue  Authorities        , , ,     63 

See  "  Pannai''  Lands. 

Puttahs. 

Madras  Act  III  of  1871. 
SeeTAz, 


51 


Pag«. 

Madras  Civil  Courts  Act. 
See  Jurisdiction. 

Maintenance. 

PlaintifE  consented  to  advance 
money  for  the  purposes  of 
a  suit  to  be  filed  by  de- 
fendants. By  a  so-called 
mortgage  bond^  defend- 
ants mortgaged  every 
thing  to  which  they  might 
be  entitled  or  recover  by 
suit,  the  mortgage  to  be  de- 
feasible on  payment  of  a 
certain  per-centage  on  what 
might  be  recovered.  De- 
fendants also  covenanted  to 
repay  the  money  lent  with 
interest.  The  defendants 
succeeded  in  their  suit,  and 
plaintiff  sued  to  obtain  a 
commission  of  60  per  cent., 

I  on  the  sums  recovered  by 
them,  and  the  sums  advanc- 
ed by  plaintiff,  with  interest. 
Defendants  pleaded  th^t 
pkintiff  had  not  fulfilled  his 
part  of  the  ag^reement,  and 
that  the  agreement  was 
void  for  champerty  and 
maintenance. 

Held,  that  by  the  Law  of 
England,  wliich  prevailed 
in  tifp  present  suit,  this 
contract  was  clearly  void, 
bein^  contrary  to  the  plain 
provisions  of  the  Common 
and  Statute  Law  against 
maintenance,  and  that  it 
was  void  as  being  contrary 
to  public  policy.  The  Court 
further  heldy  that  the 
plaintiff  had  failed  to  fulfil 
his  part  of  the  contract, 
but  allowed  him  to  recover 
the  sum  really  advanced  by 
him,  with  interest.  ...  128 

56 


424 


INDSX  TO  THE  PRINCIPAL  HATTeHS, 


Page* 

Malvbbsation. 
See  Act  XX  of  1863. 
Reg.  Vn  OF  1817, 

IdANAosMEirr. 
SeeBEQ.  YII  of  1817. 

Uanageb. 
See  Act  XX  of  1863, 
Evidence* 
Faqoda. 

Mabk. 

See  ACKNOWLBDGlfENT    IK 

Writing. 
Bond. 

MA^RUMAEATATAir* 

The  Civil  Judge  removed  two 
children^  Ijovemed  hj  the 
role  of  Manunakatayam^ 
from  the  custody  of  their 
Eamavan^  and  placed  them 
under  the  gpiardianship  of 
their  father.  Held,  that  the 
order  should  be  reversed 
on  the  grounds  that  no  case 
had  arisen  for  the  exercise 
of  the  Civil  Judge's  power, 
and  that  the  order  was 
wholljr  opposed  to  the  very 
principle  upon  which  the 
M&rumakat&yam  depends,.  •  179 

Mercantile  Agent. 
See  Agent. 

Mesne  Profits, 

PlaintifE  brought  a  suit,  (0.  S. 
No.  1  of  1868),  claiming  cer- 
tain lands  and  mesne  profits 
for  1  year,  (1858)  and  ob- 
tained a  decree  as  sued  for. 
He  subsequently  applied  for 
execution,  claiming  mesne 
profits  up  to  1864,  which  the 


Civil  Court  awarded.  Held, 
on  appeal,  that  as  the  mesne 
profits,  in  regard  to  which 
the  appeal  was  made,  were 
not  made  payable  by  the 
decree,  they  could  not  be 
awarded  in  execution.  •• 

See  Decree. 

Misjoinder. 

Plaintiff  sued  all  the  alienees 
torecover  his  father's  estate 
as  a  whole,  the  different 
alienations  having  been 
made  during  his  minority 
by  his  father's  widows  at 
different  times.  Held,  that 
plaintiff's  cause  of  action. — 
the  right — was  his  relation 
to  the  family  to  which  the 
property  belonged,  and, 
on  this  right,  if  establish- 
ed, and  if  he  was  not  other- 
wise barred,  he  would  be 
entitled  to  recover 


P^. 


•  •• 


See  Multifariousness. 

Mortgage. 

1 . — ^Aprior  mortgagee,  having 
purchased,  may  still  use  his 
mortgage  as  a  shield  against 
the  clamis  of  subsequent 
mortgagees ••• 

2. — ^Where  a  document  is>  on 
its  face,  a  mortgage,  the 
right  to  redeem  is  so  much 
an  essential  as  not  to  be 
variable  by  agreement    . . . 

See  Evidence. 
Jurisdiction. 
Begistration. 

moddata  kritax. 

Land  mortgaged  with  option 
to  the  lender  to  consider 
it  as  his  property  if  4he 


97 


260 
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mortgage  is  not  redeemed 
within  a  stipulated  period.       9 

Municipal  Tax. 
See  Tax. 

Multipabiou  snsss  . 

1, — ^TJnder  the  terms  of  an 
agreement  between  Ist  and 
2nd  defendants^  and  plain- 
tiffs, as  members  of  a  Pagoda 
Committee^  a  sum  of  Rupees 
6,500  was  due,  of  which  only 
Rs.  2,019-14-0  were  cre- 
dited in  the  accounts  of  the 
Pagoda.  Wlien  required  to 
account  for  the  balance, 
the  1st  and  2nd  defendants 
informed  the  plaintiffs  that 
they  had  paid  to  the  3rd 
defendant,  the  then  Mana- 
ger of  the  temple,  Bs. 
6,330  and  that  only  Rs. 
1,170  were  due  by  them. 
Present  suit  was  against  all 
three  defendants  for  the 
balance  Rs,  4,480-2-0.  The 
Court  of  first  instance 
decreed  against  8rd  defend- 
ant alone ;  on  appeal,  the 
Civil  Judge  dismissed  the 
suit  as  multifarious  against 
the  3d  defendant,  he  having 
been  sued  on  the  ground 
of  mis-appropriation,  wkile 
the  cause  of  action  against 
the  I  st  defendantwas breach 
of  contract.  Held,  on  spe- 
cial appeal,  that  the  suit 
was  not  multifarious;  that 
the  3rd  defendant  was 
properly  included  in  the 
suit  as  a  defendant;  and 
did  not  appear  to  have  been 
prejudiced  in  his  defence 
by  the  course  of  the  pro- 
ceedings   •••        •«.        •.«  123 


Page. 

2. — A  suit  brought  against  a 
number  of  alienees  of  a  de- 
ceased member  of  an  un- 
divided family,  for  the  re- 
covery of  &mily  property 
illegally  alienated  by  him, 
is  not  such  a  suit  as  ought 
to  be  dismissed  on  the 
ground  of  multifariousness.  290 

See  MisjoiNDEK. 

Native  Chbistun. 

Petitioner,  a  Native  Chris- 
tian, applied,  under  Act 
XXVII  of  1860,  for  a  certi- 
ficate of  heirship  to  his  de- 
ceased grand&ther. 

Held,  that  Native  Christians 
are  not  *'  Hindus''  within 
the  meaning  of  the  term  as 
used  in  Section  331  of  the 
Indian  Succession  Act  X  of 
1865,  and,  therefore,  that 
tiiey  are  affected  by  the  pro- 
visions of  that  Act,  and 
cannot  proceed  under  Act 
XXVII  of  1860 121 

Notice. 

See  Pbohissoey  Note* 
Lis  pendens. 

"  On  Demand.'* 
See  Limitation. 

Ousteb. 

When  a  plaintiff  is  ousted 
from  a  possession  which  he 
held  upon  a  good  title  by 
those  who  show  none,  he 
has  a  right  to  the  restora- 
tion of  that  possession     .••  267 

See  Declabatoby  Suit. 

OvEB-nuE  NOTii 
See  Fbokissoey  Note. 
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Pagoda. 

1. — It  i$  not  competent  to  the 
Arcliakas  of  a  Pagoda  of 
tKeir  own  authority  to  make 
an  alienation  for  tne  purpose 
of  altering  the  form  of 
worship  in  the  Pagoda^  or 
in  contemplation  of  each 
alteration.  Any  assignment 
of  the  ofiBce  mnst  carry  with 
it  the  duiy  of  continuing  the 
form  of  worship  hitherto 
obserred... 


Page, 


32 


2. — ^Assuming  that  the  Board 
of  Revenue  had  a  right  to  in- 
terfere with  the  appointment 
of  Dharmakarta;  Held,  that 
there  was  nothing  in  Regu- 
lation VII  of  1817  to  prevent 
them  renouncing  that  right 
if  they  chose 77 

8. — Plaintiff  sued  to  establisl^ 
his  right  to  the  custody, 
managementj  and  appro- 
priation for  the  purpose  of  i^ 
Pagoda^  of  certain  jewelsi 
&o.,  used  in  the  religious 
ceremonies  performed  in 
the  Pagoda^  which  jewels 
he  alleged  had  been  assigu- 
ed  to  him  by  the  Uralle^ 

.  of  the  Pagoda. 

Held,  that  a  religious  office 
cannot  be  made  the  object 
of  a  sale,  and  that  mate- 
rials used  in  religious  wor- 
ship are  absolutely  extra 
eommercium 

4. — ^The  District  Judge  found 
that  the  title  to  the  villages 
Bued  for  was  in  the  temples, 
of  which  the  plaintiffs  were 
the  trustees^  but  that  as 
defendant  had  been  law- 
fully placed  in  management 
by  the  Board  of  Revenue 
^  1858^  be  was  entitled  to 


210 


P*ge 

hold  the  villages  for  life. 
Held,  on  appeal,  that  the 
title  to  manage  must  reside 
in  the  Pagoda  if  it  did  noi 
reside  in  the  defendant^  and 
tbat  plaintiff  was  entitled 
to  possess  and  manage  the 
property  as  trustee  of  the 
temples.  Held,  that  the 
Government  could  not  cre-% 
ate  a  vaUd  title  to  more 
than  they  themselves  poa- 
sessed ;  th^t  they  had  sim- 
ply taken  oyer  possession 
and  management  of  the  en- 
dowment.  and  had  after- 
wards given  it  over  to  de- 
fendant ;  that  by  so  doing 
they  did  not  appoint  a  mana- 
ger under  Reg.  VII  of  1817.  306 

See  Act  XX  o?  1863. 
Declaratobt  Suit. 
Ouster. 
Reg.  VII  OP  1817. 

"  Pannai"  Lands. 

1. — Such  lands  are  those  to 
which  the  proprietor  has  an 
exclusive  rights  a  right  to 
the  Kudivaram  ai^d  to  the 
Melvaram. 


••• 


••• 


S3 


2. — As  a  Zemindar  does  not 
lose  his  character  of  SSemin- 
dar  when  he  deals  with  his 
pannailaud^a  suit  brought 
to  be  reinstated  in  the  pos- 
session of  such  lands  nom 
which  the  plaintiffs  havebeen 
wrongfully  ejected  by  the 
Zemindar^  is  maintamable 
before  the  Revenue  authori- 


ties 


•  •  • 


••• 


53 


See  Madras  Act  Vin  of  1865^ 
S.  12. 

Past  Maintenance. 

See  LiHiTATioK, 
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Patmbnt- 
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See  AckNOWLBDOMBNT  IN  Wbitino. 
Act  XX  of  18C6. 
Penalty. 
See  P&OMissoBT  Note. 

PERSONAL  Liability. 
SeelSviDENCE. 

Plaint. 
See  Pleadinq* 


Plbadbbs'  Fbbs. 

In  a  suit  for  a  judicial  sepa- 
ration and  alimony,  decid- 
ed under  tiie  Indian  Di- 
vorce Act  (IV  of  1869), 
the  only  basis  for  the  es- 
timation of  pleaders' fees  is 
ten  times  the  amount  of 
alimony  for  one  year 


•  ■  • 


394 


Plbading. 

In  a  suit  by  the  plaintiffs  to 
recover  damages  from  the 
defendant,  a  surety,  upon  a 
contract  to  deliver  coffee 
to  the  plaintiff,  the  plaint 
did  not  allege  the  willing- 
ness of  the  plaintiff  to  pay 
on  delivery. 

Seld,  that  such  allegation  was 
not  necessary,  its  absence 
not  having  prejudiced  the 
defendant 


•  •  • 


864 


See  Multifairousnbss. 
Yaeuncb. 

PoojA  Staniebb, 
See  Dbclabatoby  Suit. 

OUSTEIU 

Possession, 
^ee  Agent, 

OTTSTflB, 


PEBSCBIFnON. 

The  tank  used  for  the  irri- 
gation of  the  plaintiff's  vil- 
lage was  supplied,  in  part, 
by  rain  water  falling  on  the 
lands  of  the  village  occu- 
pied by  defendants  9  to  17j 
and  the  bund  of  the  tank 
nsed  formerJy  to  throw 
back  the  waters  so  flowing 
into  the  tank  on  to  the  lands 
of  defendants,  where  it  re- 
mained till  gradually  drawn 
off  into  the  area  of  tne  tank. 
Defendants  9  to  17,  through 
the  agency  of  Government, 
relieved  themselves  of  this 
inconvenience  by  makiug  a 
work  for  draining  off  the 
water  so  periodically  thrown 
back  upon  their  land.  A 
channel  was  also  construct-: 
ed  for  conducting  a  Bupply 
of  water  to  the  plaintifiTa 
tank.  Plaintiffs,  however, 
claimed  to  have  the  former 
state  of  things  restored,  on 
the  ground  &at  they  had  a 
prescriptive  right  to  throw 
back  the  water  on  to  defend- 
ants' lands,  and  to  keep  it 
there  till  required  for  use. 

Held,  that  there  was  here  no 
object  over  which  a  right 
could  be  acquired. 


Pag«, 


•  •% 


Peincipal. 
See  Agent. 
Surety. 

Prior  Mortgage. 
See  Mortgage. 

Professional  Earnings, 
See  Self-Acquisition. 

Profession  Tax;, 
1  See  Tax, 
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Promissory  Note, 


1. — In  a  suit  by  indorsee 
against  the  maker  of  a  Pro- 
missory Note  payable  on 
demand,  the  defence  was 
that  the  note  was  given  as 
an  acknowledgment  of  the 
receipt  of  money,  and  as 
a  security  for  what  should 
be  due  to  the  maker  in  res- 
pect of  certain  dealings 
between  the  maker  and  de- 
fendant. The  accounts 
showed  a  balance  in  favour 
of  defendant.  Notice  of 
these  facts  was  alleged  to 
have  been  given  to  plaintiff 
to  whom  the  note  was  en- 
dorsed two  years  and  eleven 
months  after  date.  Held, 
that  although  the  evidence 
failed  to  make  out  notice 
to  the  plaintifE,  the  note, 
when  endorsed,  was  an  over- 
due note,  and  that  the 
plaintiff  took  it  subject  to 
the  then  state  of  the  ac- 
counts  between  the  payee 
and  the  defendant.         •••  271 

2. — ^A  Promissory  Note  upon 
a  one  anna  stamp,  dated  in 
August  1870  provided  for 
the  repayment  of  the 
^  amount  mentioned  in  it  on 
or  before  the  12th  July 
1871.  Heldj  that  the  note 
was  not  receivable  in  evi- 
dence upon  payment  of  a 
penalty  ...  ...  361 

See  Consideration. 
Evidence. 

4 

Public  Pouct* 
See  Contract. 
Maintenance. 
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Public  Bioht. 

See  Evidence 

Puttahs. 

1. — ^The  pendency  of  a  suit 
brought  for  determination 
of  the  proper  rate  of  rent^ 
does  not  render  the  tender 
of  puttahs  unnecessary 51 

2. — ^Plaintiff  sued  for  certain 
arrears  of  rent.  The  suit 
was  dismissed  as  to  Faslies 
1271,  1272,  and  1275  on 
the  ground  that  no  puttahs 
had  been  tendered  for  those 
Faslies.  On  special  appeal 
it  was  contended  that  no 
tender  was  necessary,  be- 
cause a  suit,  which  had  been 
brought  before  Fasli  1271 
for  the  determination  of  the 
proper  rate  of  rent,  was 
pending  during  those  Fas- 
lies. Held,  that  the  pen- 
dency of  that  suit  did  not 
render  the  tender  of  put- 
tahs unnecessary,  and  that 
the  present  suit  was  rightly 
dismissed.  51 

3. — An  agreement  between  a 
landlord  and  tenant,  in  the 
Presidency  of  Madras,  for 
more  than  one  year  is  a 
puttah  within  the  meaning 
of  Act  VIII  of  1865.       ...  234 

4. — Suits  for  the  recovery  of 
rent  cannot  be  maintained 
in  the  Civil  Courts  by  the 
landholders  described  in 
Section  3  of  Madras  Act 
VUI  of  1865  unless  put- 
tahs and  muchilkas  have 
been  exchanged  between 
the  landholder  and  the  ten- 
ant as  required  by  Section 
7  of  the  Act,  or  some  one  of 
the  other  conditions  of  the 
Section  has  been  complied 
with.        ,.,        .,,  ,,,  812 
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P»ge- 
5. — Salts  for  rent  may  be 
maintained  by  the  land- 
holders described  in  Section 
13  of  Madras  Act  YllI  of 
1865,  without  complying 
with  the  requirements  con- 
tained in  Section  7.  -..  313 
6. — ^Where  puttahs  must  be 
towered,  tender  must  be 
made  before  the  expiration 
of  the  Fasli  for  which  rent  is 
sought  to  be  recovered  .*•  313 
7. — In  order  to  enable  a  land- 
holder to  maintain  a  suit  in 
the  Civil  Courts  for  rent, 
where  Madras  Act  VIII  of 
1865  reauires  that  puttahs 
should  DO  tendered,  such 
tender  must  be  made  within 
the  Fasli  for  which  rent  is 
sought  to  be  recovered  . .  •  359 

See  Madkas  Act  YUI  of  1 865^ 
Sec.  7. 

Beoistration. 

Ratification. 

Where  the  act  of  the  agent 
has  been  communicated  to, 
and  has  been  ratified  by,  the 
principal,  it  b^omes  the 
act  of  the  principal  in  point 
of  law...  ...  ...  369 


See  ACT  XX  of  1863. 

ARSriRATlON. 

Contract. 

Ba'zina'ma« 

See  Decree. 

Bash  Act. 

Prisoner  killed  his  mother  by 
beating  and  kicking  her. 
The  Session  Judge  convict- 
ed the  prisoner  on  the 
charge  of  causing  death  by 
a  rash  act.  Held,  that  the 
Section  was  whoUy  inappli- 
cable... ...  M.  119 


Page. 

See  Culpable  Homicide. 
Culpable  Neoliqsnoe. 
Culpable  Rashkess. 

Redemption. 

See  MORTQAGK. 

Bboistratiok. 

1. — ^An  agreement  between  a 
landlord  and  tenant^  in  the 
Presidency  of  Madras,  for 
more  than  one  year  is  a  put- 
tah  within  the  meaning  of 
Act  VIII  of  1865,  and  con- 
sequently exempted  from 
registration  under  Act  XX 
of  1866     234 

2. — A  suit  was  brought  to 
recover  money  secured  by 
a  mortgage  made  in  1 870) 
whilst  the  Registoition  Act 
XX  of  1866  was  in  forca 
By  Act  XX  of  1866,  the 
document  was  not  admis- 
sible in  evidence  even  to 
enforce  the  demand  for 
money,  as  it  was  not 
registered^  By  Act  VIII 
of  1871,  the  document  was 
rendered  admissible  when 
the  suit  was  brought.  Held, 
that  the  document  was  ad- 
missible in  evidence        ...  348 

See  Act  XX  of  1866. 

Evidence. 

Regulation  VI  OF  1816. 
See  Jurisdiction. 

Regulation  VII  op  1817. 

1. — Assuming  that  the  Board 
of  Revenue  had  a  right  to 
interfere  with  the  appoint- 
ment of  Dharmakartas, 

Held,  that  there  was  nothing 
in  Regulation  VII  of  1817 
to  prevent  them  renounc- 
ingthat  right  if  they  chose.  ••  77 

2. — Held,  that  Regulation  VII 
of  1817  is  clearly  intended 
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Page, 
to  be  sapplementary  of 
existiag  remedies,  and  the 
Courts  had^  unqaestionabljTi 
jurisdiction  in  sucli  cases 
prior  to  its  enactment.  The 
expression  in  Section  14  of 
the  Regulation  is  notintend- 
ed  to  limit  the  jurisdiction 
of  the  Courts  to  the  cases 
contemplated  in  it^  but  ra'^ 
ther  to  provide  against  the 
finality  of  erroneous  orders 
that  may  be  passed  by  the 
Board  of  Rerenue  under  the 
Regulation  »  117 

See  Paooda. 

Regulation  XI  of  1832; 

The  finders  of  hidden  ti'easure 
gave  no  notice  of  their  dis- 
covery to  any  public  autho- 
rity^the  Sub-Magistrate  re- 
covered the  property  8  or  4 
days  after  it  was  found,  and 
sent  it  to  the  Court  of 
the  Principal  Sadr  Amin 
Who  disposed  of  it  undei" 
Regulation  XI  of  1 832.  On 
the  objection  that  the  formali- 
ties prescribed  by  the  Regu- 
lation had  not  been  com- 
plied with;  iTdZ^,  that  though 
immediate  notice  had  not 
been  given  by  the  finder, 
the  property  was,  within 
3  or  4  days  of  its  discovery^ 
in  the  hands  of  the  authori- 
ties, who  might  be  said, 
therefore,  to  have  supplied 
the  tiecessary  notice-        ...  150 

See  Hidden  Tbeasube. 

Removal  of  Childben. 
See  Ma'bukakata  YAK. 

Rent. 
See  Madbas  Act  VIII  of  1865, 

PuTTAHt 


Re-PUBCHA8E4 

See  CoNstRUCTioN. 
Mortgage. 

Bes  Ddbia. 
See  Consideration. 

CoNTBACTi 

Res  Judicata. 

By  a  decree  in  Suit  No.  2  of 
1857,  confirmed  by  the  Sadr 
Court  in  Appeal  SiiU  -ATo* 
234  of  1859,  plaintiff  (who 
was  pkintiS  also  in  thai 
suit)  &U&d  for  a  declaration 
of  his  status  as  the  son  of 
his  father^s  Patttba  Strl,  oi^ 
royal  wifiB.  Plaintiff *8  fatiieif 
was  1st  defendant^  and  pre- 
sent defendant's  inother 
was  2nd  defendant,  and 
both  denied  that  pjaihtiff 
was  son  of  the  Pattaba  Strf . 
This  point  formed  one  of 
the  issues  iii  the  dase,  and 
was  found  against  t)laintiff . 
On  ^peal  the  judgment  of 
the  tower  Court  was  con- 
firmed, and  the  appellant's 
(plaintiff's)  attempt  to  main- 
tain his  right  to  succeed  as 
being  the  eldest  son  was 
held  to  be  inadmissible,  as 
that  was  not  the  position 
taken  in  the  Court  below. 
In  the  present  suit  plaintiff 
sued  to  recover  the  Zemin- 
dary  setting  up  that  he  was 
the  son  of  the  1st  wife  of  the 
deceased  Zemindar  (the  Ist 
defendant  in  Suit  No.  2  of 
1857),  and  that  as  the  eldest 
son,  he  had  a  legal  claim 
thereto. 

Held,  on  appeal,  that  the  pre- 
sent suit  was  barred  by  res 
judicata,  a  different '^  caos- 


F^e. 
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Page. 

"  to  the  former  not  hav- 
ing'been  addaced.  •••160 

Beyhw  of  Jubomekt. 

A  Small  Oanse  Court  is  pre- 
cluded^ by  Section  21  of 
the  Small  Cause  Court's 
Act^  from  entertaining  a 
review  of  its  own  judg- 
ment under  Section '  376 
of  Act  Vni  of  1859.       .. 


225 


Right  of  Ownership. 

Semhle,  where  a  defendant 
has  been  sued  by  a  plain- 
tiff upon  his  right  of 
ownership,  plaintiffs  re- 
covery  negatives  all 
grrouud  of  defence  to  that 
action  then  existent  and 
withiJX  the  plaintiffs  know* 
ledge.  ••«  ••• 

See  Waives, 

Sale  under  Decree. 

If  there  are  not  conflicting 
attachments,  a  sale  of  pro- 
perty  under  a  decree  may 
legally  follow  upon  an  at- 
tachment made  before  de- 
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cree 


•  •  t 
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Sakction  TO  Prosecution, 
See  Jurisdiction. 

Sapinda. 
See  A]X>FTiON, 

Science.  Gains  of 
See  Self- Acquisition. 

Second  Punishment. 

A  prisoner  tried,  convicted, 
and  punished  under  Section 
869  of  the  Indian  Penal 
Code,  of  abducting  a  child 
with  intent  dishonestly  to 


take  movable  property, 
cannot  also  be  punished  for 
the  theft  of  a  part  of  the 
movable  property  which  he 
intended  dishonestly  to 
take  through  means  of  the 
abduction;  and  a  second 
punishment  for  a  theft  is  by 
the  present  Code  of  Crimi- 
nal Procedure,  illegal. 

Self-Acquisition. 

1. — The  ordinary  gains  of 
science  by  one  who  has  re- 
ceived a  family  maintenance 
are  partible. . . 

2. — ^Within  the  meaning  of 
the  authorities,  a  VakiPs 
business  is  not  a  matter  of 
science  at  all 


FlRge. 


375 


•  •  • 


•  •• 


Servitude. 
See  Prescription. 

Sister's  son. 
See  Adoption. 

Small  Cause  Court. 
See  Review  of  Judgment. 

Special  Begistration. 
See  Act  XX  of  1866. 

Stamp. 
See  Promissory  Note. 

Succession. 

An  adopted  son  does  not  suc« 
ceed  to  the  estate  of  his 
adoptive  mother's  father  in 
perference  to  the  son's  son 
of  the  mother  of  the  adop- 
tive mother's  father 


••• 


SVNDAT. 
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See  Arbest, 
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SUEBTT. 

A  surety  began  to  periEorm 
the  duty  wliich  the  princi- 
pal had  contracted  to  per- 
form. Heldj  that  this  cir- 
cumstance did  not  preclude 
the  plaintiffs  from  suiug 
the  defendant  as  surety 


Page. 


•  •• 


Tax. 

1 . — The  sanction  of  the  Go- 
vernor in  Council  under 
Section  38  of  Madras  Act 
III  of  1871,  was  obtained 
X)n  the  4th  July  1871,  with 
authority  to  levy  the  tax 
from  the  1st  May  1871. 

Held,  that  the  Act  had  no  re- 
trospective effect,  and  that 
a  levy  of  tax  from  the  com- 
mencement of  the  year  was 
Illegal  •••   ■*■         ...  ••• 

2.— Defendant  visited  Dindi- 
gul  once  a  year,  and  remain- 
ed there  for  more  than  30 
days  each  year.  In  a  suit 
by  the  Municipality  of  Din- 
digul  to  recover  tax  in  res- 
pect of  defendant's  horses 
and  carriages,  for  which  de- 
fendant paid  taxes  where  he 
resided ;  Held,  that  the  de- 
fendant was  not  liable 


•  •  • 


Technical  Objection. 
See  Dismissal  of  Suit, 

Tender  of  Puttah. 
See  Puttah. 

Threats. 
See  Agreement. 
Contract. 

Treasure. 
See  Hidden  Treasure. 
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Trustees. 
See  Pagoda. 

Trust  Propertt. 
See  Pagoda. 

Umpire. 
See  Arbitration. 

Undue  Influence. 
See  Agreement. 
Contract, 

Unregistered  Bond. 
See  Evidence. 

Unregistered  Endobsemeht. 
See  Act  XX  of  1865. 

Urallebs. 
See  Pagoda. 

Vakil's  Gains. 
See  Self- Acquisition. 

VALtE  OF  Suit. 
See  Jurisdiction. 

Variance. 

The  plaint  alleged  a  contract 
to  deliver  on  the  23rd 
March,  and  the  evidence 
showed  an  extension  of  tho 
time  to  the  31st  March 
bat  the  pleadings  alleged 
that  the  breach  was  on  the 
23rd  March.  Held,  that 
this  objection  was  not 
tenable^  the  defendant 
having  been  perfectly 
aware  of  the  case  he  had 
to  meet  on  this  point. 


.  •  • 
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See  Vicious  Consideration. 
Contract. 
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Waivbb. 

The  plaintiff  in  the  present 
Bnit  insisted  upon  a  valid 
&mily  compact  varying  the 
ordinary  rules  of  inherit- 
ance^ having,  however,  pre- 
viously appealed  to  that 
general  rule^  and  designed- 
ly kept  back  the  compact 
upon  which  she  now 
Bought  to  insist.  Held, 
that  there  could  be  no 
stronger  case  ^of  an  abso- 
lute waiver  of  that  con- 
tract, and  of  conduct  ren- 
dering it  wholly  inequit- 
able to  permit  her  now  to 
insist  upon  it  ••• 

See  Contract. 

Waste  Land. 
See  Abandonment. 


Page, 


•  •  • 
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Page. 

Water. 

See  Easement. 
Injunction. 
Prescription. 

Widow. 
See  Adoption. 

Willingness. 
See  Pleading.' 

Withdrawal, 
See  Land,  suit  for 

Zemindary. 
See  Bes  Judicata. 

Zemindar's  ''  Pai^ai"  Lands. 
See  "  Pannai"  Lands. 
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Proceedings,  6ih  Jcmuary  1872.) 

UPON  reading  a  letter  from  the  Magistrate  of  Salem,  requesting       187S. 
instructions  regarding  the  proper  procedure  to  be  followed  in   ■    '**"^  ' 
cases  falling  under  Act  XIII  of  1859, 
The  High  Court  made  the  following 
BuLiKO  : — ^The  question  referred  is, 

'*  At  what  stage  should  the  Calendar  be  submitted  to  the 

"  Appellate  authority— on  the  passing 
Xm<SlS9S^S«2£^^    "of  the  order  for  the  performance  of 

be  sabmitted  to  the  AppelUte    « the  contract,  or  the  re-payment  of 
authority  imniediately  that  •»     .^  _         ,  . 

otaer  imder  the  firet  part  of    "  the  advance— or  on  unpnsonment 
^^i:^  JS?  ^    "  ^e  "^^d  in  default  of  compU- 

Utter ptft  of  Sectioa $  aretaken,     «  ance  with  the  order  V* 

a  aiinple  copy  of  the  oWler.  con-  __,      „.  ,     «     _^  * 

tatnii^  a  i^ovnoe  to  the  Galen-  The  High  Court  are  of  opmion 

dar,  ahotdd  be  aent.  ^^^  ^  Calendar  should  be  sent  im- 

mediately that  an  order  under  the  first  part  of  Section  2  is  passed. 
The  trial  is  then  completed,  as  before  passing  an  order  the  Magis- 
trate must  have  found  the  facts  necessary  to  constitute  the  offence 
of  fraudulent  breach  of  contract.  When  further  proceedings  under 
the  latter  part  of  Section  2  are  taken,  it  will  suffice  to  send  a  simple 
copy  of  the  order  containing  a  reference  to  the  Calendar. 

Proceedings,  16ik  January  1872. 

UPON  reading  a  letter  from  the  Civil  Judge  of  Tanjore,  request-        1872. 
ing  an  authoritative  construction  of  the  provisions  of  Artidee  ■^'»»w»nf  1^' 
4  and  5  of  Schedule  I  of  Act  VH  of  1870. 
The  High  Court  made  the  following 

BuuNO :—  The  question  rrferred  is  whether  the  stamp  fee  on 

an  application  for  review  of  judgment 

'  The  stamp  fee  on  an  applica-     •-  a^  i^  calculated  upon  the  amount 
tionfori«viewof]udgmentmu«t     « •«  *- 

be  caleulatod  on  w  amount  originally  at  issue  m  the  piamt  or 

7^^:^  ^^:tL"^  appeal  memorandum,  or   upon   the 

naoeomlj'  on  tits  whole  value  gmount  at  issue  in  the  application 

of  the  suit.  for  reriew  of  judgment.    To  take  an 
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1872.        example :— The  object-matter  of  an  appeal  is  Talued  at  1,500 

^  Bupees,  and  a  sfcamp  fee  of  100  Bupees  is  levied.    The  appellant 

partly  succeeds  in  his  appeal,  and  the  value  of  the  object-matter 
is  thus  reduced  to  1,000  Rupees.  In  an  application  by  the  appel- 
lant for  review  of  judgment  is  the  stamp  fee  to  be  calculated 
upon  1,500  Bupees  or  upon  1,000  Bupees  ? 

I  A  majority  of  the  Ck>urt  are  of  opinion  that  although  the 

words  of  the  Schedule  may  seem  in  some  measure  to  fiivor  an 
opposite  construction,  the  stamp  fee  must  be  calculated  on  the 
amount  which  would  be  obtained  if  the  review  were  granted,  and 
not  necessarily  on  the  whole  value  of  the  suit.  The  leading 
principle  of  the  Act  is  that  the  amount  of  the  stamp  fee  is  to  be 
calculated  on  the  relief  sought,  and  when  a  man  seeks  to  obtain 
by  a  review  more  than  the  Court  has  already  given  him,  the 
excess  is  the  relief  which  he  seeks  by  his  petition.  The  words  in 
Articles  4  and  5  of  Schedule  1  are  the  fee  Unadle  on  the  plaint  w 
m/smoranndum  of  appeal^  and  they  must  be  taken  to  mean  the  fee 
which  would  be  leviable  on  the  plaint  or  memorandum  of  appeal 
which  would  be  requisite  if  there  were  a  fresh  plaint  or  memo- 
randum of  appeal  seeking  the  additional  relief  which  the  petitions 
of  review  seeks. 


Proceedmga,  17th  January  1872. 

1872.        JTPON  reading  a  letter  fr*om  the  Magistrate  of  South  Arcot,  for- 
^  Januarp  17.    U     ^gj^Qg  copies  of  certain  Proceedings  of  the  Session  Court  of 
Cuddalore  for  the  opinion  and  orders  of  the  High  Court, 
The  High  Court  passed  the  following 
BuLiKQ :— The  facts  which  gave  rise  to  this  correspondence 

were  as  follows  : — 

P^^^L^'.^S-^'S^  ^^  "^iP*  of  «» "port  ^^  the 

GrixDinal  cases  bxx>ught  before    Deputy  Magistrate  Stree  Baliah,  who 

&r.,*liSG?*on^coinplaint  pre^  was  temporarUy  in  charge  of  Cudda- 
fer^  direct  to  such  MagiBtwte    ^^^  ,p^       concerning  the  conduct  of 

or  on  the    report  of  a  Police  ^»  ^ 

Officer.    There  is  no  nroviaion    a  Revenue  Inq>ector  in  that  taluq, 

*     of  the  Code  which  anUiomeB »     . ,      t\-  x_-  ^   ir     •  x    x     j  x        •     j 
Magirtrete  acting  under  Section     the  Distnct  Magistrate  determmed 

68  of  the  Code  to  refer  the  oise  ^  institute  a  prosecution  against  the 
for  enquiiy  or  trial  to  another  *^  ,    ,  , 

Magistrate.  Section  68  merely  Bevenue  Inspector,  and  deputed  the 
±fro«roe.*°wi*a^t":Si:  Deputy  Magistrate  to  hold  the  ea. 
plaint  and  to  issue  summons  or    quiiy.    The  Revenue  inspector  was 

accordingly  tried  and  convicted  by 
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the  Deputy  Magistrate  under  Section  409  of  the  Penal  Code,  but  1872. 
on  appeal  that  oonviction  was  reversed  by  the  Session  Court,  on  ■^<'»"<^  ^7. 
the  ground  that  the  Deputy  Magistrate  had  no  jurisdiction,  and 
that  the  District  Magistrate  had  no  authority  to  confer  jurisdic- 
tion, under  Section  273  of  the  Criminal  Procedure  Code,  until  the 
case  was  judicially  before  him.  To  this  the  District  Magistrate 
demurs  and  submits  the  papers  for  the  opinion  of  the  High  Court. 

The  High  Court  have  only  to  observe  that  Section  273  ap- 
plies only  to  Criminal  cases  brought  before  the  Magistrate  of  the 
District,  Ac.,  either  on  complaint  preferred  direct  to  such  Magis- 
trate, or  on  the  report  of  a  Police  Officer.  It  could  not,  therefore, 
apply  in  the  present  case.  There  does  not  appear  to  be  any  pro- 
vision  of  the  Code  which  authorizes  a  Magistrate,  acting  under 
Section  68  of  the  Code,  to  refer  the  case  for  enquiry  or  trial  to 
another  Magistrate.  Section  68  merely  authorizes  him  to  take 
cognizance  of  offences  without  complaint  and  to  issue  summons  or 
warrant. 


1%WAM^  3iAt. 

Proceedings,  20tf^  February  1872. 

UPON  a  reference  by  the  Session  Judge  of  Salem  of  the  Pro-       1872. 
ceedinga  of  the  Joint    Magistrate  of  Salem,  in  Criminal  -^^^^'''«^^- 
Appeal  No.  19  of  1871,  as  contrary  to  law. 
The  High  Court  made  the  following 

BoLiNO: — In   this  case   the  Sub-Magistrate  convicted  the 

accused,  under  Section  174  of  the 
mXf^'^S^    Penal  C3ode.  for  disobeying  a  verbal 

beying  a  verbal  order  of  a  village     order  of  a  Village  Magistrate  direct- 
Magiatrate  ia  good.  j^^  y^  attendance.     On  appeal  the 

Joint  Magistrate  reversed  the  sentence,  on  the  grounds  that  Vil- 
lage Magistrates,  being  Magistrates  within  the  meaning  of  Section 
15  of  the  Code  of  Criminal  Procedure,  are  botmd  to  issue  written 
summonses  in  the  mode  prescribed  by  Section  69,  and  that  there 
is  no  legal  obligation  to  obey  a  verbal  order. 

The  Session  Judge,  dissenting  from  this  view,  refers  the 
question  for  the  consideration  of  the  High  Court. 

The  High  Court  are  of  opinion  that  the  verbal  order  of  the 
Village  Magistrate  was  a  legal  order,  and  that  disobedience  to  it 
was  an  offence.    Section  142  of  the  Code  preseryes  not  only  the 
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1B72.       powers  but  the  proceduroof  Village  MagiBtiateB,  and  dedazes  that 
FOruanfW.  ^^.^^^  ^^^  ^  a£feoted  by  the  Code.    The  grounda  of  the  Joint 
Magistrate's  decision  are,  thereforoi  erroneoiiSy  and  this  should  be 
notified  to  him. 

The  ground  of  reversal  of  the  decision  of  the  Sub-Magistrate 
being  bad  in  law,  and  going  solely  upon  that  ground,  the  decision 
of  the  Joint  Magistrate  must  be  rerersed  and  that  of  the  Sub- 
Magistrate  restored. 


Proceedmga,  11th  March  1872. 

1872.        TTPON  a  reference  by  the  Acting  Session  Judge  of^Tinneyelly  of 
^''^^^'     ^     certain  Proceedings  of  the  Acting  Head  Assistant  Magistrate 
of  Tinnevelly  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLma : — In   this  case  certain  village  watchmen   termed 

Section  44o£ActXXIV<rf     ^^''^^^    ""^  ~°^*'*^    ^    ^'^ 

1869  applies  only  to  Polioe    Head  Assistant  Magistrate  of  ceaung 

Officers  eDroUed  and  appointed      .         _-         ^i_    j  x-         i*  ^.i.  •       a* 
in  the  manner   prescribed   in     ^  perform  the  duties  of  their  office 

^!^\l^^L^^^t^^^    without  leave,  an  offence  punishable 

so  appointed  are  not  punishable     under    Section  44  of  Act  XXIV  of 

im  er  ec  on  ^^^^    (Police  Act),  and  sentenoed 

each  to  one  month's  rigorous  imprisonment. 

The  question  refezred  is  whether  the  E&vfigdrs  are  Polioe 
Officers  within  the  meaning  of  Act  XXIV  of  1^9. 

Section  1  enacts  that  the  word  ^  Policed'  shall  include  General 
and  Village  Police,  Eattubadies,  K&vilg&rs  and  all  other  persons 
by  whatever  name  known  who  exercise  any  Polioe  functions 
throughout  the  Madras  Presidency. 

On  the  ground  that  Section  44  of  Act  XXIV  of  1859  applies 
only  to  Police  Officers  enrolled  and  appointed  in  the  manner  pre- 
scribed in  Sections  8, 10  and  1 1  of  the' Act,  and^that  the  Kivilgirs 
have  not  been  thus  enrolled  and  appointed,  the  convictions  must 
be  quashed.    The  terms  of  imprisonment  have  already  expired. 
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Proceedings,  23rd  April  1872. 

UPON  the  question  by  the  Magistrate  of  South  Arcot  whether       1872. 
the  Magistrate  of  the  District  is  competent  to  refer  cases,     4P>^^> 
under  Section  273  of  the  Code  of  Crimuial  Procedure,  to  a  Divi. 
sional  Magistrate  exercising  full  powers. 
The  High  Court  made  the  following 

BuLiNQ  : — ^The  question  is  whether  Section  273  is  affected  bj 

Section  23Q  of  the  Code,  which  was 
Section  Ml  G  of  the  Code  of    enacted  by  Act  VIII  of  1869.    Sec- 

Crixmnal  Prooedure  makes  the  "^ 

Magistrate  of  a  District  oompe-    tion  23G   declares    the   subordina- 

m<^i^C<^  a'^^^  *ion  of  Divisional  Magistrates  to  the 
Magistrate  exerdsmg  fuU  pow-  Magistrate  of  the  District,  and  when 
^"'  this  Section  became  law,  Section  273 

at  once  gave  the  power  of  reference  to  a  Magistrate  of  a  Division, 
whoy  in  regard  to  the  Magistrate  of  the  District,  became  a  Subordi- 
nate Ma^^trate.  That  Chapter  XYI  of  the  Code  did  not  origin- 
ally apply  to  any  bat  those  who  were  technically  called  Subordi- 
nate Ma^strates  can  itself  make  no  difference.  The  construction 
put  by  the  District  Magistrate  on  the  Sections  is  correct. 


Proceedings,  1st  May  1872. 

UPON  a  reference  by  the  District  Magistrate  of  Salem  of  certain       23^2. 
Proceedings  of  the  1st  Class  Sub-Magistrate  of  the  Kristna-      -^gy  l> 
giri  Taluq  as  contrary  to  law, 

The  High  Court  made  the  following 

EuLiKQ : — In  this  case  the  defendant  preferred  a  false  chaige 

of  house-breaking  with  intent  to  com- 
a^n^u'^SSJd'^^rSi^    "^t  theft  before  the  Police  and  the 

ordinate  tribmial  of  an  oflfenoe     Village  Magistrate.     The  Sub-Magis- 

within  its  jurisdiction  disdosea  •  j       j  •       -i 

an  offence  of  a  graver  character     trate  tned  and  convicted  him  of  giv- 

I!!!?'''*^^?  ^S?^°^J?  *^*    ing    fel8«    information  to  a  public 
tribunal,  the  Hi^h  Court  may        ^  ^ 

quash  the  oouYiction  and  sen-    servant,  an  offence  pimishable  imder 

tenoeforthe  minor  offence  and     a  ^'       too    «xi.    t>       i  n  j 

direct  a  trial  before  a  tribunal    Section  182  of  the  Penal  Code, 
having  J?Mdiction    for   the  The  District  Magistrate  refers 

graver.  Whether  it  will  do  so, 

ornot,  isaquestieo^notof  law,    the  case  on  the  ground  that  an  offence 
Ti^a  tiS^Z!^  "^    ^d««  Section  211  of  the  Penri  Code 

was  committed,  and  that  the  Sub- 
Magistrate  should  have  held  a  preliminary  enquiry  into  the  case 
instead  of  disposing  of  it  himself. 
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1872.  There  is  nothing  illegal  in  the  sentence  itself.    The  prisoner 

5L.: —  had  committed  the  offence  of  which  he  was  convicted,  and  the  Sub- 

Magistrate  had  jurisdiction  over  it.  It  has  been  held  after  much 
consideration,  and  after  a  full  review  of  the  difficulties  felt  else- 
where,  that,  where  the  evidence  discloses  an  ofifence  of  a  graver 
character  without  the  jurisdiction  of  the  tribunal,  this  Court  may 
quash  the  conviction  and  sentence  for  the  minor  offence  and  direct 
a  trial  before  a  tribunal  having  jurisdiction  for  the  graver.  It  has 
also  been  repeatedly  held  that  whether  it  will  do  so  or  not  is  a 
question,  not  of  law,  but  of  expediency  on  the  facts  of  the  particu- 
lar case.  The  present  seems  to  the  Court  a  case  in  whieb  such 
interference  is  not  expedient. 


Proceedings,  Uh  June  1872. 

1872.        TTPON  reading  a  letter  from  the  Magistrate  of  Malabar   refer- 
**^    ' —  ^     ring,  at  the  request  of  the  Joint  Magistrate,  certain  Proceed- 
ings of  the  2nd  Class  Sub-Magistrate  of  Taliparamba  in  Case 
No.  34  of  1872,  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLiKO : — In  this  case  a  Sub-Magistrate  of  the  2nd  Class 

convicted  the  accused,  under  Section 
The  juriBdiction  conferred  on     k  ^e   k  ^  -vvr-v-r    j*  i  o/«/\      i* 
MagistAtee  in  the  Ifadias  Pre-     ^  ®^  ^^  XXXI  of  1860,  of  manu- 

sidency  by  Madras  Act  III  ot    facturinfi:  and  attemptiner  to  sell  gun- 
1865    is    not  ousted    by   the  ®  ^      ^  ® 

Schedule  to  the  Code  of  Crimi.    powder  without  a  license,  and  sext- 

Ad; TOIdMlleS!  "^^"'^'^  ^^    *®^^ ^^  *^  rigorous  imprisonment 

and  fine.    The  Joint  Magistrate  was 

of  opinion  that  notwithstanding  Madras  Act  III  of  1865,  the  Sub- 
Magistrate  had  no  jurisdiction  over  the  offence  by  virtue  of  the 
Schedule  to  the  Code  of  Criminal  Procedure  as  amended  by  Act 
yill  of  1869,  which  ousts  the  jurisdiction  of  a  Sub-Magistrate 
over  offences  against  special  or  local  laws,  unless  the  offence  is 
punishable  with  fine  only,  or  with  imprisonment  for  less  than  one 
year. 

Madras  Act  III  of  1865  is  an  Act  which  confers  on  Magia- 
trates  in  the  Madras  Presidency  jurisdiction  to  the  extent  of  their 
ordinary  powers  in  respect  of  offences  created  by  special  and 
local  laws  in  force  in  the  said  Presidency.  "  Gfeneri  per  speciem 
derogatur  "  is  peculiarly  Irae  of  the  construction  of  statutes.  A 
law  dealing  with  a  specific  matter  and  giving  jurisdiction  over 
that  matter  cannot  be  repealed  by  a  general  provision  such  aa 
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that  contained  in   the  Schedule.    The  ProoeedingB  of  the  Sub-^       1872. 

JtUH6   4 

Magistrate  were  therefore  legal,  and  there  is  no  necessity  for  the  ' — 

interference  of  the  High  Court. 


Proceedings,  ISth  June  1872. 

UPON  reading  a  letter  from  the  Magistrate  of  Malabar,  referring       ]  872. 
certun  Proceedings  pf  the  2nd  Class  Subordinate  Magistrate  — — — 
of  Cherakal,  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLiNG  : — ^In  this  case  the  Subordinate  Magistrate  conyicted 

the    accused  (a    Police    Constable) 

AocuMd,  A  Police  Constable,     ^^der  Sfiotion  44  of  Act  XXTV  nf 
W«8ondntyattheoutergateof     ^^^^'  CjCOUOU  «  or  Act  AJLIV   of 

a  Central  JaU.  Quitting  his  post     1859»  and  sentenced  him  to  20  days' 
inside  the  gateway  and  leaving  .        ^  ^.^     **.     . 

the  ^te  open  he  went  to  sleep     rigorous  imprisonment.     The  Magis- 

T^i^J^c^^'t^rJ.    trate  refer,  the  oaae  on  the  ground 

tenoed  under  Sec.  44  of  Act    that  it  is  governed  by  the  Proceed- 
XXIV  ol  1859.    BM,  that  the  ''       ^ 

oooiiction  was  legal  ings  of  9th  August  187 1  (a),  and  that 

'  the  conviction  is  illegal. 

The  &cts  of  the  case  are  that  the  Police  Constable  was  on 
duty  at  the  outer  gate  of  the  Central  Jail.  Quitting  his  post  in« 
side  the  gateway  and  leaving  the  gate  open  he  went  to  sleep  out- 
side.   For  this  violation  of  duty  he  was  convicted  and  sentenced* 

Section  44  provides  penalties  for  Police  officers  *'  who  shall 
be  guilty  of  any  violation  of  duty  or  wilful  breach  of  any  lawful 
orders  and  regulations  not  punishable  under  Section  10"  of  the 
Act. 

It  now  appears  that  no  rules  for  the  punishment  of  violations 
of  duty  of  the  kind  abovementioned  have  been  sanctioned  under  the 
provisions  of  the  10th  Section.  Moreover,  the  Section  itself  only 
authorises  the  making  of  rules  for  the  summary  punishment  by  the 
Inspector  General  and  the  Deputy  Superintendent  of  any  Police 
Officer  whom  they  shall  think  **  remiss  or  negligent  in  the  dis* 
charge  of  his  duty/'  words  which  hardly  suffice  to  comprehend 
grave  Tiolations  of  duty  by  Police  Officers. 

In  the  opinion  of  the  majority  of  the  Court  a  conviction 

under  Section  44  on  the  facts  above  stated  is  legal.    There  is 

therefore  no  necessity  in  the  present  case  for  the  interference  of 

this  Court* 

(a)    fieported  9  M.  H.  C.  B.  App.  zxxl 


•  •• 

Vlll 
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Proceedmgs,  29th  June  1872. 

/uZ^d      TT^^^  reading  a  letter  from  the  Acting  Magistrate  of  Belkiy, 

^—  ^     referring  certain  Proceedings  of  the  Ist  Class  Sub-Magistrate 

of  Adoni  as  contrary  to  law, 

The  High  Court  made  the  following 

EuLiNO :— In  this  case  the  Bub- Magistrate  convicted  the  ao* 

cused  under  Section  25  of  Act  XVIII 

Accused  was  tried  and  convic-  of  1854.     The  offence  described  is  one 
ted  by  a  Sub-Magistrate  of  a&  .  ,    , , 

offence  under  Section  25  of  Act  punishable    with    transportation   for 

XVIU  of  1854,  puniahable  with  i;a»  ^»  :,«««:.^«^^  i.  a.  ±  

transportation  for  life  or  impri-  "^®'  ^^  imprisonment  for  any  term  not 

#onment  for  any  term  not  ex-     exceeding  seven  years. 

ceeding  seven  years.    Upon  a  mi     •»*- 

reference^  ffdd,  that  by  virtue  The  Magistrate  refers  the  case  on 

S«"5S^to"i^  1^^  ^^'  8""^**  ^""^  *^"  Sub-Magistrate'. 
tion,  that  Act  not  being  repeal-  jurisdiction  was  ousted  by  the  Sche- 
ed  by  the  Schedule  attached 

to  Act  VIII  of  1869.  dule  attached  to  Act  VIII  of  1869,  by 

Tirtue  of  which  an  offence  punishable 
with  transportation  is  triable  exclusively  by  the  Court  of  Session. 

In  the  Proceedings  of  2nd  April  1868,(a)  it  was  held  that  Ma- 
^as  Act  III  of  1865  conferred  on  any  Magistrate  the  power  to  take 
eognisance  of  any  offence  committed  against  any  specisl  or  locai 
law,  notwithstanding  any  provision  to  the  contrary  in  any  Act  or 
Begulation,  provided  only  that  the  several  grades  of  the  Magistracy 
should  not  exceed  the  limits  of  their  ordinary  jurisdiction  as 
to  the  amount  of  punishment  they  might  inflict.  The  Act  is  a 
special  law  and  without  express  words  cannot  be  repealed  by  a  law 
of  more  general  scope,  such  as  is  contained  in  the  Schedule  to  Act 
YIII  of  1869.  It  is  impossible,  therefore,  to  say  that  the  Sub-Ma- 
gistrate acted  without  jurisdiction,  though  the  Court  are  clearly  of 
opinion  that  a  discreet  exercise  of  the  powers  vested  in  the  Sub- 
Magistrate  would  have  led  to  his  committal  of  a  case  of  this  serb> 
ous  character  to  the  Court  of  Session. 


PraeeecUnga,  BOth  July  1872. 
1872.        TTPON  reading  certain  Proceedings  of  the  Session  Court  of  Cttd« 
— '• — ' —  ^     dalore,  reviewing  the  Proceedings  in  Calendar  Case  No.  S8  of 
1872  on  the  file  of  the  Acting  Head  Assistant  Magistrate  of  South 
Arcot, 

(a)  8m  4  M.  H.  C.  R.  Ap.  ix, 


IftADRAS  HIGH  COURT  BIJLINOS. 

1872 
Thd  High  Court  made  the  following  j^^  ^ 


IS. 


Ruling  :-The  Acting  Head  Assistant  Magistrate  decided  that  " 

«    no  prosecution  could  lie  under  See- 
By  Section  6  of  Act  I  of  1868  *^  vxtftt  ^c  i  fl«Q  ftsi.  an 
an    offence    committed    under     tion  29  of  Act  XVIII  of  1869  for  an 

Section  S  of  Act  X  of  1862,whMi  -        f  ^Yxq  stamp  duties  imposed 

that  enactment  waa  in  force,  la     evasion  oi  we  Dto.    y  .   f^  ^ 

8till.an  offence  and  may  be  tried     |,y  ^ct  X  of  1862,  and  that,  Act  A  Ot 

^^t^sT^ti^I^r^t  1862  havingbeenrepealed  by  Section 

'a^td'&T.S^If  a'S  a  of  Act  XVIII  of  1869.  BO  pmecu- 

XVIil  of  1S69  by  Act  XIV  of  tion  could  lie  under  that  Act  for  an 

^WVit-STct^Xol  offence  committed  againat  itB  provi- 

^^^2.  sions. 

On  review  of  the  said  Proceedings  the  Session  Judge  express- 
ed his  concurrence  in  this  view  of  the  law. 

It  appeaiB  to  the  High  Court  that  both  the  Lower  Courts  have 
fi^en  into  an  error  hy  overlooking  the  provisions  of  Act  I  of  1868. 
Section  6  of  that  enactment  provides  that  the  repeal  of  an  Act 
shall  not  affect  any  offence  committed  before  the  repealing  Act 
shall  have  come  into  operation.  If,  therefore,  any  offence  was  com- 
mitted under  Section  3  of  Act  X  of  1862,  when  that  enactment 
was  in  force,  that  is  still  an  offence  and  may  be  tried  under  that 
enactment. 

With  reference  to  the  other  observations  of  the  Head  Assist- 
ant Magistrate,  it  is  sufficient  to  call  attention  to  Section  3  (1)  of 
Act  I  of  1868,  which  provides  that  for  the  purpose  of  reviving 
either  wholly  or  partially  a  Statute,  Act,  or  Regulation  repealed,  it 
shaU.be  necessaiy  expressly  to  state  such  purpose. 

The  mere  repealing  of  Section  2  and  Schedule  3  of  Act  XVIII 
of  1869  by  Act  XIV  of  1870  did  not,  therefore,  per  u  revive  the 
repealed  portions  of  Act  X  of  1862. 

'fhe  order  of  the  Assistant  Magistrate  dismissing  the  com- 
plaint against  Mari  Chetti  and  Armuga  Pattan  (that  complaint 
being  under  Section  29,  Act  XVIII  of  1869)  is  not  in  itself  errone- 
ous. But  a  fresh  enquiry  should  be  held  and  the  chai^ge  alleged 
against  them  investigated  with  reference  to  the  provisions  of  the 
former  Act. 


1872. 
Auffunt  14. 


HADRAS  HIGH  COtfftT  IttJLINM. 

Proceedings,  lUh  August  1872. 

TTPON  reading  a  letter  from  the  Acting  Magistrate  of  Bellary, 
^  referring  certain  Proceedings  of  the  1st  Glass  Sub-Magistrate 
of  Hospett  as  contrary  to  law. 

The  Bigh  Court  made  the  following 

Ruling  :— In  this  case  the  Sub-Magistrat6  oonricted   the 

accused  under  Clause  1,  Section  48 
of  Act  XXIV  of  1859  (Police  Aot). 
The  facts  found  were  that  the  de« 
fendant  rode  an  untrained  bullocks 
which  he  could  not  control,  in  the. 
public  street. 

The  Deputy  Magistrate  was  of  opinion  that  there  was  no 
evidence  of  reckless  or  furious  riding  to  the  danger  of  passers  by, 
and  referred  the  case  for  the  orders  of  the  High  Court. 

It  appears  to  the  High  Court  that  there  is  no  ground  ibr  ita 
interference.    The  riding  of  an  untrained  bullock  on  the  publio 
road  appears  to  be  training  it,  and  the  fact  that  it  will  gore  any 
one  who  approaches  it,  capital  evidence  that  the  training  is  going 
on  to  the  danger  of  the  passers  by. 


AcouBed  was  convicted  under 
Clause  I,  Section  48  of  the  Police 
Act.  The  facts  found  were 
that  he  rode  an  untrained 
bullock,  which  he  could  not 
control,  in  the  Public  Street. 
Held,  that  the  eyidence  warrant- 
ed the  conviction. 


1872. 


ProceedingB,  Hat  August.  1872. 

UPON  reading  a  letter  from  the  Acting  Magistrate  of  Bellaij^ 
referring  certain  Proceedings  of  the  2nd  Class  Sub-AIagis* 
irate  of  Harpanhalli,  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLiNG ; — In  this  case  the  Sub-Magistrate  convicted  six  per- 
sons of  disobedience  to  summonsoB 
issued  by  him  as  Tahsildfr  under 
Madras  Act  III  of  1869.  The  sum* 
mouses  required  the  attendance  ot 
the  defendants  before  the  Bevenua 
Inspector. 

On  the  ground  that  Madras  Act  III  of  1869  does  not  authorise 
a  Tahsild&r  to  issue  a  summons  to  any  person  to  appear  before 


Madras  Aot  III  of  1869  does 
not  authorise  a  Tahsildftr  to 
issue  a  summons  to  any  person 
to  appear  liefore  any  other  per- 
son than  himself. 


KABBikS  HIQH  COURT  BTTLIXGS.  St 

ABY  other  person  than  himBelf,  the  summonses  in  this  case  were        1872. 
iUegal.  ^'^  "• 


The  conTioiions  must  be  quashed  and  the  fines  levied  re- 
funded. 

Proceedings,  4tih  November  1872. 

UPON  reading  a  letter  from  the  Magistrate  of  Cuddapah,  re-       1872. 
ferring  certain  Proceedings  of  the  2nd  Class  Sub-Magistrate  ^ — 

of  Pullampett  Taluq  as  contrary  to  law» 

The  High  Court  made  the  following 

BuuNG : — In  this  case  the  Sub-Magistrate  couTicted  the  ao* 

cused,  under  Section  174  of  the  Penal 
Madras  Act  III  of  1869  is  the     ^   ,    V,      ,.    ,    ,.  ^ 

only  pronaion  of  the  law,  which    Code,  for  disobedience  to  summonses, 

rtS^^^i^t'tobiur  The  sunmion««  were  isBued  by  the 
to  which  would  conatitute  an  Sub-Magistrate  as  Tahsild4r  on  a 
^  ^*^  complaint  preferred  to  him,  but  not 

in  the  course  of  an  enquiry  which  the  Tahsildfr  was  authorized 

to  hold  as  a  Revenue  Officer. 

Madras  Act  III  of  1869  was,  therefore,  inapplicable,  and  there 
is  no  other  provisions  of  the  law  which  authorizes  a  Tahsildir  to 
issue  a  legal  summons,  disobedience  to  which  would  constitute  an 

offence. 

The  conviction  must  be  quashed  and  the  fines  levied  refun- 

ded»  __^ 

Proceedings,  5th  November  1872. 

UPON  reading    certain  proceedings  of  the  Session  Court  of .  ^^  1872. 
Bellaiy,  reviewing  (on  appeal)  the  Proceedings  in  Calendar 
Case  No.  124  of  1872  on  the  file  of  the  Deputy  Magistrate  of 
Harpanhalli, 

The  High  Court  made  the  following 

BuLiNG : — It  appears  to  the  High  Court  that  the  view  taken 

by  the  Acting  Session  Judge  of  Bellar 
TJpoii  the  oonatraetion  of  See-    ry  of  Section  824  of  the  Penal  Code 

that  the  manner  of  use  (of  the    |j;^at  the  manner  of  usc  must  be  such 
weapon)  must  be  BuchaaiaUkely  .    i-v  i      .  j     ^r       «     , 

tocauaedeath*  &8  IS  likely  to  cause  death.     Such 

an  element  would  compose  a  crime 


November  Ja. 


Xii  MABRAS  HIQH  COURT  BULIHCHL' 

1872.        of  a  wholly  different  character.    The  olgect  of  Seddon  824  ia  to 

•- '"  make  simple  hurt  more  grave  and  liahle  to  a  more  eeyere  pumah- 

ment  where  it  has  the  '^  differentia"  of  one  of  the  modes  of  inflio* 
tion  described  in  the  Section. 


Proeeedi/nge,  12th  November  1872. 

1878.       TTPON  reading  a  letter  from  the  Acting  Session  Judge  of  Tan* 

'  U     jorCy  referring  certain  Proceedings  of  the  Town  Sob-Magistrate 

of  Combaconum  as  contrary  to  law, 

The  High  Court  made  the  following 

RuLiK  o : — ^In  this  case  the  Sub-Magistrate  refajBod  to  grant 

A  Sub-MagiBtrate  nrfuBed  to    sanction  for  a  prosecution  under  Scc- 

gnmt  aanctioii  f or  a  prosewition  tion  169  of  the  Code  of  Criminal 
uDder  Soction  J 69  of  the  Cmni-     -.         .  ^,  i  ,     , 

nal  FitMsedure  Code  on  the  aole  Procedure  on  the  Bolc  ground  thst 
Sr.StX,e*trS^;S[  th«  peqiuy  waa  aUeged  to  have  lM»ea 
before  his  predecessor  in  office,    committed  before  hia  predecessor  in 

Meld,  that  the  Sub-Magistrate 

wa8  wrong  in  his  oonsiraction  of     omcc. 

SSchtr^-^KeJ^";:  »  .ppea»  to  the  High  Court 

have  been  oonunitted  is  to  give  that  the  Sub^Magistrate  is  wrong  in 
the  permission.    The  change  of  .         »  «  .  tm. 

incumbent   leaves  it  still  the     his  construction  of  the  section.     The 

same  Court.  ^^^^  ^^^^  ^^ndk   the   peijury   is 

alleged  to  have  been  committed  is  to  give  the  permission.  The 
change  of  incumbent  leaves  it  still  the  same  Court.  The  argument 
that  only  the  person  who  tries  the  case  can  properly  give  the  per- 
missiouy  because  alone  cognisant  of  the  facts,  is  answered  by  the 
fact  that  the  Appellate  Court,  to  which  the  Court  is  sulgect,  can 
also  give  it.  The  order  of  the  Sub*MagiBtrate  must  be  set  aside, 
and  he  must  be  directed  to  dispose  of  the  application  before  him 
on  the  merits. 


Proceedings,  26th  November  1872. 

1872.       TTPON  reading  a  letter  from  the  Judicial  Commissioner  of  the 
jyggewfter  28.  |J     jfiigiriB,  referring  certain  Proceedings  of  the  Joint  Magistrate 

of  Wellington, 


VADEA8  HIQH  COUM  mUUKOS.  XUl 

The  High  Court  made  the  following  1872. 

RuLisa : — In  this  case  the  Joint  Magistrate  held  prooeedings 

against  one  S&mi  under  Act  XIII  of 

A  butcher  contracting  to  8up-     ^Z^^      -.,,  ^       ^    «       j  xi.  a 

ply  skinBiB  not  withinAct  XIII     1859.    The  contract  alleged  was  that 
^^  1^^^'  Sdmi  agreed  to  supply  skins  to  com- 

plainant and  the  breach  a  failure  to  supply. 

The  High  Court  agree  with  the  Judicial  Commissioner  that  a 
butcher  contracting  to  supply  skins  is  not  within  the  Act.  The 
order  must  be  set  aside  as  illegal. 


Proccfidinga,  Srd  December  1872. 

UPON  leading  a  letter  from  the  District  Magistrate  of  Salem,       1878- 
referring,  at  the  request  of  the  Head  Assistant  Magistrate,  — ^^ — ^^ 
oertam  Proceedings  of  the  2nd  Class  (SheristadarJ  Sub-Magistrate 
of  the  Tripatore  Taluq  as  contrary  to  law. 

The  Hi|^  Court  made  the  following 

BuLiNO : — In  this  case  the  Sub-Magistrate  convicted  the 

accused  of  theft  of  some  bullocks  and 
The  aocuaed  were  convicted  of  »    ^      • 

theft  of  «om«  bullocks  and  fined,     sentenced  them  each  to  rigorous  im- 

Under  See  44  of  the  Criminal     prigonment  for  25  days  and  to  pay 
Ptocedtire  Code,  the  Magistrate     *^  ^^  ^ 

directed  that  the  fines,  if  collect-    fines,  the  1st  prisoner  12  Rupees  and 

:L:^i'"c<SL^^n  Z    the  other  prisoners  6  Rupees  each. 

having  to  retarn  the  buUocks    Under  Section  44  of  the  Criminal 

which  he  had  purchased  to  the 

oomplttinant.    Held,  that  this    Procedure  Code  he  directed  that  the 

S:^%Z»'^not^S^e<J?e^^    fines,  if  coUected,  should  be  paid  to 
complained  of"  within  the  mean-     ^.j^^  (j^j^  witness  as  compensation  for 

"*^  °  '  having  to  return  the  bullocks  which 

he  had  purchased  to  the  complainant. 

The  order  of  the  Sub-Magistrate  is  bad.  The  sale  to  the  6th 
witness  was  not  **  the  offence  complained  of  within  the  meaning 
of  Section  44.  It  is  accordingly  ordered  that  the  Sub-Magis- 
trate's order  be  quashed. 

The  High  Court  cannot  refrain  from  observing  that  the  pun- 
ishment inflicted  is,  in  their  opinion,  whoUy  inadequate  to  the 
offence  committed. 


Xiv  lUOBAS  mOH  COUBT  BXTIJNOB. 

Proceedings,  20^  December  1 872. 

Deem^rZO   TT^^^  reading  a  letter  from    the  Acting  Session  Judge  of 
^  Guddapah,  referring  certain  Proceedings  of  the  Uagistrate  of 
Cuddapah  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLiHQ  :— In   this  case  the  Sub-Magistrate  convicted  the 

accused   of  disobedience  to  a  sttm- 

S^trfvnflht^^cS    "»<»"»  P'^^l^^We  under  Section  174 
of  dlBobedience  to  a  Bummona     of  the   Penal  Code.    The  summons 

addressed  to  him  aa  defendant  in  j,  jaxi.j/3. 

a  suit  brought  before  the  CoUec-     "^^   addressed  to  the  defendant  as 
tor  under  Reg.  VI  of  1881.  The    defendant  in  a  suit  brought  before 

Bununons    did   not  specify  the       ,       ^  ,,  j       **        .  ««-.. 

place  at  which  his  attendance     the  Collector  under  Begulation  Yl 

was  i^uired.^Wrf,  that  on^     of   1831.     The     Summons   did    not 
groundtheconviction  was  illegal.  **    "^* 

specify  the  place  at  which  his  atten- 
dance was  required. 

On  this  ground  the  conviction  was  illegal  and  must  be  qnasb* 
ed. 
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Proceedings,  24fA  January  1873. 

UPON  reading  the  Calendar  and  record  of  Case  No.  35  of  1872,        1873.' 
on  the  file  of  the  Session  Court  of  Nellore,  January  24, 

The  High  Court  made  the  following 

BuLnro  : — In  this  case  two  persons  have  been  convicted  un- 

Sociion  30  of  the  Indian  Evi-    ^«'  Sections  312  and  203  of  the  Pe- 

denoa  Act  (I  of  1872)  is  an  ex-  nal  Code.     There  is  not  a  particle  of 
cephon.  and  its  warding  shows 

that  the  oonf eanon  ia  merely  to  evidence  against  the  2nd  prisoner  ex- 
be  an  element  in  the  conaiwa-  ^^^.  .,  ^  ^^«r«„„:««  ^c  *.u^  ^    ..  • 
tion  of  the  evidence.    Unless  cept  the  confession  of  the  oo-prisoner, 

there  is  something  more,  a  con-    which  by  Section  30  of  the  Evidence 
viction  npon  it  will  still  bea.^  t«^i         .  ., 

case  of  no  evidence  and  had  in    ^<^t  may  be     taken  into   considera«* 

^^-  tion." 

Section  30  is  an  exception,  and  its  wording  shows  that  the 
confesaon  is  merely  to  be  an  element  in  the  consideration  of  the 
evidence.  Unless  there  is  something  more,  a  conviction  upon  it 
will  still  be  a  case  of  no  evidence  and  bad  in  law.  In  the  present 
case  the  fiJse  information  depends  upon  the  existence  of  the  offence' 
and  as  to  it  the  case  fails  with  the  absence  of  evidence  as  to  the 
2nd  prisoner  of  that  offence. 

This  being  a  case  of  no  evidence  against  the  2nd  prisoner,  the 
conviction  must  be  quashed  and  the  prisoner  released. 


Proceedings,  Hth  March  1873. 

TTFON  reading  a  letter  from  the  Acting  ICagistrate  of  Bellaiy, 
^    referring  for  the  orders  of  the  High  Court,  under  Section  296    March  14. 
of  the  Code  of  Criminal  Procedure,  the  Proceedings  of  the  Canton- 
ment Magistrate  of  Bellaiy  in  Case  No.  565  of  1872,  as  contrary 
to  law, 

The  High  Court  made  the  following 

Ruling  : — In  this  case  the  defendant  was  charged  with  sell** 

ing  liquor  to  a  soldier  in  the  Canton* 
Beer  is  not  included  in  the  x    # »  ii«         -xi.     x      i« 

term   "spirituous  liquor,"  aa    °^®^*  ®'  BeUary  without  a  license,  an 

Acfi^uS^""  30  of  Madras    offence  punishable  nnder  Section  30 

of  Madras  Act  I  of  1866. 


(a.)    Section  80,  Madras  Act  I  of  1866,  is  as  follows— 

*^If  within  any  Military  Cantonment,  or  within  any  limits  around  such 
Cantonment  prescribed  by  the  QoYcrmnent,  any  pewon  not  amenable  to  the 
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1373.  Tbe  Cautonment  Magistrate  discharged  the  aooused  on  the 

MarcJi^  14.  __  gfoixnd  that  country  beer — the  article  sold — was  not  *'  spirituous 
liquor^'  within  the  meaning  of  the  Act. 

The  High  Court  are  of  opiuion  that  there  is  no  ground  for 
their  interference.  Home  made  beer  does  not  fall  strictly  within 
the  Section,  and  in  an  enactment  so  highly  penal  the  enumeration 
of  wine  precludes  the  interpretation  that  beer  is  included  in  tbe 
generic  term  **  spirituous  liquor." 


^IJprllBte  Side. 

Proceedings,  19th  March  1873. 

1873 

Mardi  19.     TT^^N  the  question  from  the  Ofl&ciating  Magistrate  of  Tanjore, 

"       1/     whether  a  Sessions  Judge  has  power,  under  Section  298  of 

the  Code  of  Criminal  Procedure,  to  direct  a  Magistrate  to  enquire 

into  a  complaint  dismissed  by  him  under  Section  67  of  the  old 

Code^  or  the  corresponding  Section  HI  of  the  present  Code, 

'     The  High  Court  made  the  following 

Ruling  :— The  High  Court  have  no  doubt  that  the  Court  of 

Session  has  the  power.    Section  37 
U>^^^:'Si^"ren.    merely  Emits  the  power,  of  interfer. 

quire  into  a  com^aint  tomissed     ^^^0  of  the  Sessions  Court  to  those 

Ly  him  under  Section  67  of  the 

old  <!ode  of  Criminal  Procedure,     expressly  given  by  the  Act.     It  does 

1«  rf  tJ^3^'c^d«.^""°  »«t  "^y  that  Magistrates'  Courts  are 

A  District  Magistrate  is  not  not  still  subordinate  to  the  Sessions 

bound  to  forward  to  the  High  ^     ^^      mi        «     a'        «Air      •        ^l 

Court  the   objections   of  his  ^ouH,    Then  Section  295  gives  the 

Asnstant  to  an  order  of  the     ^^^^.j  ^f  Session  the  power  of  calling 
Session  Court  *^  " 

for  the  records  of  any  Court  subor- 
dinate to  it  for  certain  purposes.    Section  298  gives  in  the  most 


Articles  of  War,  or  any  Sutler  or  Camp-follower^  shall  knowingly  barter,  sell, 
or  supply,  or  offer,  or  attempt  to  barter,  sell,  or  supply  any  spirituous  liquor, 
wine,  or  iatoxicatkig  drug,  to  or  for  the  use  of  any  European  soldier,  or  to  or 
for  the  use  of  any  Eurupean  or  Eurasian  being  a  Camp-follower  or  a  soldier's 
wifej  without  a  written  license  from  the  Officer  Commanding,  or  from  some 
person  having  sufficient  authority  from  the  Officer  Commanding  to  grant  such 
license,  the  person  so  bartering,  selling,  or  suppling,  or  offering,  or  attempt- 
ing to  barter,  sell,  or  supply  such  spirituous  liquor,  wine«  or  intoxicating  drug 
as  aforesaid,  shall  be  liable,  on  conviction,  to  a  fine  not  exceeding  one  hundred 
Kupees,  or,  in  the  discretion  of  the  Magistrate,  to  imprisonment,  with  or 
without  hard  labour,  for  any  period  not  exceeding  three  months,  or  in  lieu  of 
such  fine  or  imprisonment  to  the  punishment  of  whipping,  as  prescribed  by 
Section  10  of  Act  VI  of  1864  {to  auihorite  the  jmntihment  of  whipping   in 
CGTtain  coKt)  subject  to  all  the  provibions  of  that  Act, 
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general  tenns  the  power  to  three  tribunals  of  directing  an  investi* 
gation  of  a  dismissed  complaint.  It  is  a  mere  continuation  of 
Section  295. 

As  regards  the  question  raised  by  the  District  Magistrate,  viz., 
whether  he  was  bound  to  refer  this  question  at  the  instance  of  his 
Assistant  whatever  his  own  opinion  might  be,  it  appears  to  the 
High  Court  that  the  Magistrate  was  certainly  not  bound  to  forward 
the  objections  of  bis  Assistant  .to  an  order  of  the  Session  Court,  and 
more  particularly  where  he  himself  agreed  with  the  view  of  that 
Court. 


1873. 
March  19. 


Proceedings,  24i(h  March  1873, 

UPON  reading  a  letter  from  the  Session  Judge  of  Tinnevelly,  re- 
ferring, under  Section  2^6  of  the  Code  of  Criminal  Proce- . 

« 

dure,  the  Proceedings  of  the  Acting  Head  Assistant  Magistrate  in 
Case  No.  16  of  1873,  as  contrary  to  law,  and  also  a  letter  from 
the  Session  Judge  of  Salem,  referring  under  the  same  SectioUi 
certain  Proceedings  of  the  District  Magistrate  of  Salem, 

The  High  Court  made  the  following 

liULiNO : — In  the  case  from  Tinnevelly,  the  accused  appeared 
before  the  Magistrate  and  gave  a  deposition  in  a  summary  suit 

under  an  assumed  name.  He  was 
accordingly  tried  and  convicted  un- 
der Section  205  of  the  Penal  Code. 


With  the  exception  of  cases 
triftble  by  the  Ck>iirt  of  Session 
cxdnsiTdy,  a  Court  cannot  try 
any  offence  described  in  Sections 
4679  468  and  469  of  the  Code  of 
Criminal  Prooedore,  when  com- 
mitted before  itsell 


1873. 
March  24. 


In  the  case  from  Salem,  the  ac- 
cused gave  false  evidence  in  a  judicial 
proceeding  before  the  Assistant  Magistrate;  and  the  Assistant 
Magistrate  forwarded  the  case  for  trial  to  the  District  Magistrate 
imder  the  provisions  of  Sections  471  and  473  of  the  Code  of  Crimi- 
nal Procedure.  The  District  Magistrate  remanded  the  case  to  his 
Assistant  n^ith  instructions  to  try  it  himself,  or  commit  it  for  trial 
to  the  Court  of  Session.  The  Assistant  Magistrate  demurred  and 
requested  a  reference  to  higher  authority. 

The  question  for  consideration  is  whether  a  Magistrate  has 
power  to  try  a  person  committing  one  of  the  offences  enumerated 
in  Sections  467,  468  and  469  of  the  Code  of  Criminal  Procedure 
when  committed  before  his  own  Court. 
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1873.  Section  471  plainly  provides  that,  with  the  exception  of  cases 

'—  triable  by  the  Court  of  Session  exclusively  (472),  the  tribunal 

which  is  of  opinion  that  there  is  sufficient  ground  for  enquiring 
into  any  such  chaige  is  to  be  other  than  the  tribunal  which  is  to 
try  for  the  offence. 

Section  473,  which  is  altogether  a  new  Section,  has  an  enforo* 
ing  iufluenoe  in  favor  of  this  construction  of  Section  471, 

It  is  true  that  the  words  are  ''  in  contempt  of  its  own  autho- 
rity/' and  that  they  would  narrow  the  prohibition  to  cases  falling 
within  Cap.  X  of  the  Penal  Code ;  but  Section  435  embraoss  also 
Section  228  of  the  Penal  Code  which  is  in  Cap.  XI  (Offences 
against  public  justice),  Furi;her,  Section  472  is  treated  as  a  limi- 
tation of  the  prohibition  of  a  Court  trying  **  offences  committed  in 
contempt  of  its  own  authority."  Now  the  Court  of  Session  has  not 
exclusive  jurisdiction  over  any  offence  in  Cap.  X  of  the  Penal  Code, 
It  seems  dear,  therefore,  that,  although  by  most  iuapt  words,  the 
Legislature  intended  to  extend  the  prohibition^  save  in  the  except- 
ed cases,  to  all  offences  mentioned  in  Sections  467,  468  and  469, 

The  result  is  that  save  in  these  cases  a  Court  cannot  try  any 
offence  described  in  Sections  467,  468  and  469  when  committed 
before  itself. 

The  conviction  and  sentence  by  the  Head  Assistant  Magis. 
trate  in  the  Tinnevelly  case  must  be  set  aside  as  made  without 
jurisdiction.  In  the  Salem  case  the  District  Magistrate  must  be 
directed  to  proceed  with  the  trial  of  the  case  referred  to  him  b? 
the  Assistant  Magistrate  according  to  law. 
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Proceedings,  18ih  February  1873, 

UPON  reading  a  letter  dated  the  31  at  January  1873,  from  the  „^}^^  ^^ 
Session  Judge  of  Salem,  referring  the  Proceedings  of  the  — ^ 

Assistant  Magistrate  in  Case  No.  4  of  1873,  as  contrary  to  law, 

The  High  Court  made  the  following 

BuuKQ  : — In  this  case  the  Assistant  Magistrate  convicted 
Accused  was  oonyioted  by  aa     the  accustd  of  theft  of  some  paddy. 

JiS?"  T^KSflfoanf  ^'  The  fects  found  are  that  the  prisoner 
that  prisoner  was  found  in  pos-  was  found  in  possession  of  rice  not 
sesuon  of  rice  not  thrashed  in,,*.,  •■  ji. 

the  usual  way,  and  that  having     thrashed  m  the  usual  way  and  that, 

no  paddy  land  of  his  own,  he     having  no  paddy  laud  of  his  own,  he 

failed  to  account  aatisfactonJy     -    , 

for  the  possession  of  the  rice,     failed  to  account  satisfactorily  fur  the 

M'^^X'i^o^SdrveS:^    posaeaeion  of  the  rice.     The.Sesaion 

Jury,  and  that  the  conviction     Judge  refers  the   proceedings  as  ille- 

must  be  quashed  aa  fbunded 

upon  evidence,  which,  if  all     gal  on  the  ground  that  there  is  no 

The    meaning    of    the  term 
"  corpias  delicti'^  explained. 

The  Session  Judge  has  used  the  term  '^  corpus  delicti"  with- 
out clearly  understandtDg  it,  and  it  will  therefore  be  as  well  to 
explain  the  meaning  that  properly  attaches  to  it  before  proceed- 
ing to  dispose  of  this  case.  The  term  *'  corpus  delicti"  is  an  in- 
vention of  the  jurists  of  the  middle  ages  and  was  used  by  them  to 
denote  the  whole  of  the  facts  which  constituted  the  crime  of 
killing  when  the  body  of  the  killed  had  been  found.  A  mixture 
of  German  and  Roman  views  led  to  the  proposition  (which  has 
found  its  way  into  English  Penal  Law)  that  the  proof  of  the 
Aggregate  of  facts  constituting  the  offence  failed  when  the  body 
was  not  found.  The  expression  was  then  extended  to  other  offeu- 
ces  and  was  used  to  denote  that  the  qualities  necessary  to  bring 
a  fact  within  the  operation  of  a  rule  of  Criminal  Law  had  been 
shown  to  attach  to  that  fact.  The  jurists  of  the  middle  ages, 
however,  never  conceived  the  dead  body,  in  murder,  or  the  object 
stolen  in  theft,  to  be  that  ''corpus."  The  expression  itself  has 
many  vices,  but  in  the  sense  in  which  its  authors  used  it  is  at  least 
intelligible. 

The  question  here  is  whether  the  conviction  is  bad  in  law# 
on  the  legal  objection  that  there  is  no  evidence. 
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1873.  It  18  undoubtedly  such  a  case  as  no  Judge  would  leave  to  a 

Ffhrwiry  18..  .  .,.«,,.*,.,  • 

' ^— jury.    A  matter  not  identifiable  is  found  m  the  possession  of  a 

man,  who  gives  an  account  of  it  which  he  does  not  prove. — The 

failure  to  prove  may  arise  from  the  falsity  of  the  account.     It  may 

arise  from  the  tm willingness  of  the  witnesses  to  speak  in  favor  of 

a  pariah  cooly  whose  house  had  been  searched  because  he  was 

suspected  of  thefts. 

Supposing  the  matter  to  have  been  stolen^  it  may  have  been 
stolen  elsewhere.  The  legislature  has  left  us  the  problem. — ^When 
a  prudent  man  ooght  to  consider  the  existence  of  a  fact,  which  he 
does  not  believe,  so  probable  that  he  oaght,  "  in  the  circumstan- 
ces of  the  case"  to  act  upon  the  supposition  that  it  exists.  When 
thus  broadly  stated  it  can  only  be  supposed  that  the  man  who 
does  not  believe  it,  is  an  imprudent  man,  for  it  is  difficult  to  see 
how  a  man  can  be  said  to  be  prudent  who  acts  upon  the  hypo- 
thesis of  an  existence  in  which  he  does  not  believe. 

The  section  seems  to  be  an  unsuccessful  attempt  to  class  ify 
measures  of  proof  and  is  in  form  a  travesty  of  the  rule  always  put 
to  juries  in  cases  of  circumstantial  evidence. — '<  Are  the  probative 
*'  facts  such  as  create  in  your  mind  such  assurance  of  the  fact  to 
''  be  proved  as  would  cause  you  to  act  upon  it  as  true,  in  the  most 
<<  important  concerns  of  your  own  life  f  Are  the  facts  such  as  to 
''  exclude  every  hypothesis  consistent  with  innocence  (t.  e.,  of 
*'  the  offence  charged)  which  upon  the  facts  of  this  case  you  can 
''reasonably  entertain  T  If  so,  the  Judge  does  not  say,  "Act 
**  upon  it  as  if  you  belived  it  when  you  do  not,  but  beUeve  it."  la 
moral  evidence  there  are  no  certainties  but  never  more  than  a 
high  degree  of  probability.  There  is  no  case  in  which  some 
votary  t>f  mathematics  would  not  be  able  to  iriiow  that  the  evi- 
dence falls  short  of  demonstration.  If  such  a  rule  as  this  was  to 
find  its  place  in  an  Evidence  Act,  it  requires  for  safety  much  more 
careful  expression.  The  circumstances  of  the  case  are  to  de  ter- 
mine  the  measure  of  proof  required. 

A  reference  was  probably  intended  to  the  well  known  rule 
that  where  it  is  a  civil  case,  it  is  not  only  justifiable  but  com- 
mendable to  act  upon  a  balance  of  probability  in  favor  of  a  fact 
at  issue,  which  in  a  criminal  case  it  would  be  wholly  improper  to 
treat  as  amounting  to  proof  of  that  ^t,  if  the  guilt  of  a  p  risoner 
depended  upon  ito  establishment.    Against  the  rule  thus  limited 
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there  is  nothing  to  Bay.    In* this  criminal  case  however  the  whole  ^,  '^73. 

of  the  evidence  taken  together,  even  if  held  to  exclude  reasonable ■ 

hypothesis  of  absolute  innocence  (and  this  would  be  rather  a 
dangerous  stop)  is  by  no  means  such  as  to  exclude  reasonable 
hypothesis  of  his  innocence  of  Mm  theft. 

The  conviction  must  be  quashed  as  founded  upon  evidence 
which,  if  all  true,  would  not  justify  the  inference  of  guilt  It 
is  therefore  a  case  of  no  evidence  and  the  prisoner  must  be  re- 
leased. 

Ordered  accordingly. 


Proceedingst  3rd  April  1 873. 

Section  271  of  the  Code  of  Criminal  Procedure  provides  that       1873. 
^,       ,      ,,„.,«     .      when  a  person  is  sentenced  to  death,  — ^- '- 

Tlie  order  of  the  High  Court,     ^,        «    '^.  ,,        .      v  ii 

of  30th  August  1871,  respecting    the   bessions    Lourt    shall   enquire 

roceiptoftherecordjia  no  longer     he  signifies  his  intention  to   appeal, 
in  force.  rr       ^ 

the  Court  shall  inform  him  that  his 
appeal  must  be  made  wilhin  seven  days,  and  shall  delay  the 
transmission  of  the  reference,  hereinafter  required,  for  a  reason- 
able time,  not  exceeding  seven  days,  to  allow  of  the  appeal  and 
reference  being  made  at  the  same  time. 

When  it  appears  that  the  execution  of  the  sentence  should 
not  be  delayed,  the  Sessions  Court  may  record  its  reasons  and 
forward  the  reference  at  once. 

The  same  Section  further  provides  that  in  no  case  requiring 
confirmation  shall  the  High  Court  grant  a  longer  delay  than  is 
herein  allowed  for  the  presentation  of  an  appeal. 

The  Order  of  the  Court  contained  in  the  Proceedings  of  SOth 
August  1871 1  (a)  which  is  opposed  to  this  express  provision  of 
the  law  can,  therefore,  no  longer  be  considered  in  force.  Sessions 
Judges  should  be  careful  to  note  in  their'  letter  of  reference 
whether  the  prisoner  has  signified  his  intention  to  appeal. 


(a)  *'  No  order  eor^rmng  a  tetUenee  of  ditttk  thcUl  be  iuued  from  tK€ 
High  Court  until  after  the  lapse  of  30  day  from  the  daU  of  the  receipt  of  the 
record  in  the  Registrar^  Office" 


XXll 
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AccuBod  was  convicted  under 
Section  48  of  Act  XXIV  of 
1859  and  sentenced  to  pay  a 
fine  or,  in  default^  to  bejimpri- 
Boned.  Held,  on  the  authority 
of  the  Proceedings  of  7th  De- 
cember 1866,  that  the  award  of 
impriBonment  in  default  of  pay- 
ment of  fine  was  irregular. 

The  Rulings  reported  at  6 
M.  U.  C.  R.  App.  xxi  and  xziii, 
over-ruled. 


Troceedinga,  24<&  April  1873. 

1873.        TTPON  reading  a  letter  from  the  Acting  Magistrate  of  North 

^  ^     Arcot,  referring  the  Proceedings  of  the  Assistant  Magistrate 

in  Case  No.  60  of  1872,  as  contrary  to  law, 

The  High  Court  made  the  following 

Ruling  :  —  In  this  case  the  accused  was  convicted  under  Sec- 

tion  48  of  Act  XXIV  of  1859  and 
sentenced  to  pay  a  fine  of  6  Rupees 
or  in  default  to  undergo  simple  im- 
prisonment  for  48  hours. 

The  Acting  District  Magistrate 

was  of  opinion  that  the  sentence 

was  illegal,  as  no  provision  is  made 

in^  the  Act  for  awarding  imprison- 

ment  in  default  of  payment  of  fine. 

On  the  authority  of  the  Proceedings  dated  7th  December 
186G  (a^the  award  of  imprisonment  in  default  of  payment  of 
fine  in  this  case  is  irregular.     The  procedure  for  recovering  the 
fine  is  hiid  down  in  Madras  Act  V  of  1865. 

The  Judges  are  aware  that  it  has  been  held  in  the  Plroceed- 
ings  of  9th  March  1870  and  1st  June  1870,  reported  in  6 
H.  H.  C.  B.  Appendix  XXI  and  XXIII,  that  where  there  is  a  liabi* 
lity  to  fine  and  imprisonment  the  award  of  imprisonment  in  de- 
fault of  payment  of  fine  is  an  informality  bat  doea  not  affect  the 
legality  of  the  sentence.  On  a  full  consideration  they  are 
however,  of  opinion  that  the  Proceedings  of  7th  December  1866 
should,  in  future,  be  followed. 

The  sentence  in  this  case  must  be  amended. 

Ordered  accordingly. 


(a)  Reported  at  3  H.  H.  0.  R.  App.  bu 


I 
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ProceeJAngBf  14tth  July  1873. 

UPON  reading  a  letter  from  the  Acting  District  Magistrate  of  1873. 
Balem,  submitting  for  the  orders  of  the  High  Court  certain  *^"^y  ^^' 
correspondence  between  himself  and  the  Sessions  Judge,  relating 
to  the  operation  of  the  Rule  of  the  17th  November  1868,  which 
requires  a  copy  of  every  order,  made  by  a  Magistrate  under  the 
CrioTiinal  Procedure  Code,  to  be  submitted  to  the  Appellate  Court 
to  which  the  Magistrate  is  immediately  subordinate  for  revision. 

The  High  Court  made  the  following 

Ruling: --The  Sessions  Judge  maintains  that  under  this 

When  the    Appeal-from   an     "^^   ^^P^«»  ^^  «^«7   ^'•^«'   1^^^ 

order  of  a  let  Class  Magistrate    by  a  Ist  Class  Magistrate  must  be 
(M  i^th?^"f"^JJj^^SS    submitted  tu  him,  whilst  the  Actmg 

imdw  Section  604  of  the  Cruni-     Digtrict    Magistrate   contends   that 
nal  Prooedure  Code)  the  copy  of  ^ 

the  order  should  be  sent  to  him,    where  the  appeal  lies  to  the  District 

and  not  to  the  Sessions  Judge.       ••     •^x«<.x^   -.«  :«  4i.«  ^«-^   ^r  ^.^^^ 

^  Magistrate,  as  m  the  case  of  orders 
passed  under  Section  504  of  the  Code  of  Criminal  Prooedure  (Vide 
Section  267),  the  copy  should  be  sent  to  him  and  not  to  the  Ses- 
sions Judge. 

It  appears  to  the  High  Court  that  the  Acting  Magistrate  is 
correct,  and  that  the  words  of  the  order  of  17th  November  1868 
must  be  taken  in  their  literal  sense.  The  new  Code  has  materi- 
ally  altered  the  relation  of  the  Session  Judge  to  the  Magistracy. 
Section  37  subordinates  all  the  Magistrates  in  a  District  to  the 
District  Magistrate  but  not  to  the  Sessions  Judge.  Then  Section 
295  gives  the  Court  of  Session  power  to  call  for  the  record  of  any 
Court  subordinate  to  it  for  certain  purposes  only. 

In  the  case  which  gave  rise  to  this  correspondence  the  Assist- 
ant Magistrate's  order  under  Section  504  was  properly  sent  to  the 
District  Magistrate  for  revision.  The  observations  made  on  it  by 
the  District  Magistrate  were  properly  sent  to  the  Court  of  Session 
and  when  the  Session  Judge  sent  for  a  copy  of  the  origmal  order| 
it  appears  to  have  been  furnished  to  him. 
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Proceedings,  Ist  August  1873. 

1873.        TTPON  reading  a  letter  fron  the  Acting  Magistrate  of  tlie  Goda- 
Amgiut  1.       I  J 
'  ^     very  District  referring,  for  the  orders  of  the  High  Court,  the 

Proceedings  of  the  3rd  Class  Magistrate  of  Pentapadu  in  Case 

No.  46  of  1873,  as  contrary  to  law, 

The  High  Court  made  the  following 

EuLiNG : — In  this  case  the  3rd  Class  Magistrate  convicted 

SecUon  XXH  of  aI  I  of  1871  *•»*  '^'"'^  ''°'**'''  ®~"°"  ^^"  <>^ 
does  not  provide  for  a  fine  in  Act  I  of  1871  and  fined  him  4  Ru* 
addition  to  oompenBation.  ^    i.  •  i.  o  t>  a   a 

"^  pees^  of  which  3  Rupees  4  Annas  was 

awarded  as  compensation  to  the  complainant  and  12  Annas  cre- 
dited to  Government. 

The  Acting  Magistrate  refers  the  sentence  as  illegal  so  &r  as 
it  adjudged  the  defendant  to  piy  more  than  was  awarded  aa  com- 
pensation to  complainant. 

The  Section  does  not  seem  to  provide  for  a  fine  in  addition 
to  compensation.  The  12  Annas  collected  from  defendant  and 
credited  to  Government  must  be  refunded  to  him. 
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^mlhU  3iAt. 

Proceedings^  2Uh  March  1873. 

TTPON  reading  abetter,  dated  the  36th  February  1873,  from       J87S. 
^     the  Acting  Magistrate  of  South   Arcot,  referring  certaia  ■'^°^^'- 
proceedings  of  the  2nd  Claw  Magistrate  of  Virdachellam  as  con- 
trary to  laW) 

The  High  Court  made  the  following 

Ruling:— Tn  this  case  the  2nd  Class  Taluq  Magistrate  of 

AccusadwatcoDTictedbya  ^^'^^hellam  convicted  the   accused 

2nd  CUitt  Taluq  Magistrate  of  of  insult  with   intent  to  provoke  a 

insah  with  intent  to  provoke  i,«n««k    ^*  ai.  , 

a  breacb  of  the  peace,   ^o  for-  "^^^"^  <>*  the  peace  and  sentenced 

S'^cSK^'Xr^^i:    ^"^  *<>  Pay^^fineof  lEnpee.    No 

was  passed.    The  2nd  Class  formal  complaint  was  enteral  in  the 

Magistrate  not  being  anthoriz^  ^j          ...       - 

ed  to  entertain  cases  without  reco^    until    after     sentence    was 

complaint,  the  District  Magis*  •naHRA<) 

trate  anbmitted  that  the  whole  1'*"'*®"' 

proceedings  were  void  nnder 

Section  34,  Clause  2,  of  the  Tim  ^J^A  n««  XT^^^^t. 

Code   of  Criminal  Pii»cdure.  ^'^^  ^°^  ^^  Magistrate  was 

-fffW  that  the  2nd  Class  Ma-  nol  authorized  to    entertain  cases 

piBtrat*  conld  not  be  said  to  .  ,                                                   ^^ 

have     entertained    the   ease  without  complaint,  and  the  District 

i:^"'inlffiSi'^?st^o:    Mi^istrate  submit,  that  th.whol. 

S"«d«;:Sr^iJtr:j:    proofing.  w«e  void  under  Section 

283,  an  Appellate  Court  would     ^^f  Clause  2. 
have  DO  power  to  reverse  the 

J?Sr,£  S.'SSrity.*''  "  *PPe«"  to  the  High  Court 

that    the    2nd    Ckss   Magistrate 
cannot  be  said  to  have  entertained  the  case  without  complaint, 
hut  that  he  acted  in  violation  of  Section  144  in  not  reducing  it  to 
writing.    Under  Section  283  an  AppeHate  Court  would  have  'na 
power  to  reverse  the  judgment  or  sentence  en  the  ground  of 
this  irregularity.    Eevision  is  restricted  to  the  cases  specifically 
mentioned  (297),  and  this  case  is  not  among  them.    Moreover 
Section  300  extends  the  provisions  of  Section  283  to  revision 
orders.     It  would  indeed  be  curious  if  matter  could  be  used  for 
the  procuring  of  revision  which  wonld  be  unavailable  in   appeal. 
The  Court  have  not  overlooked  the  inference  derivable  from  the 
express  provision  at  the  close  of  Section  144,  that  one  of  the  two 
«et8  of  formalities  being  neglected  shall  not  be  a  ground  for  set- 
ting liside  the   trial,  but  fhcy  cannot  think  that  this  can   be 
allowed  to  overrule  the  plain  provisions  of  the  law  on  the  matter 
of  revision  and  appeal. 


Avgiut4. 
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Procudings,  ith  August  1873. 

UPON  reading  oertain  proceedings  of  the  Sessions  Court  of 
North  Arcot,  dated  the  6th  July  1873,  reviewing  the  pro* 
ceedings  of  the  Head  Assistant  Magistrate  of  North  Arcot^ 
The  High  Court  made  the  following 
Ruling  : — ^The  Accing  Session  Judge  observes  that  the  Head 

_    ,    .    .  ,.    .       Assistant  Magistrate  had  no  power  to 

A  Heftd  Assistant  Magxs- 

irate  has  no  power  to  order  a    order  a  Subordinate  Magistrate  to 

2SS:rf;SSS^:'?u'i  ^-^^*-  »--<i«d  proceedings, 
if  the    Sub-Magistrate    be  a  Assuming  that  the  Magistrate 

Maflostrate  sohordinate  to  the  «  ,  . ,  -     « 

Head    Assistant    Magistrate,  from  whom  the  papers  were  requured 

under  Sec.  41  of  the'Code  of  ^^^  ^  Magistrate  subordinate  to  the 

Crunmal  Procedarey  the  latter  ^ 

may  call  for  explanation  of  his  Head  Assistant    MagistratOi   under 

«ibordin.te'.  p«x«edi«g..  g^^^.^^  ^^  ^^  ^j^^  ^^^  ^j  ^^^^^ 

Procedure}  there  seems  no  objection  to  the  latter  calling  for 
explanation  of  his  subordinate's  proceedings.  Copies  of  these 
proceedings  are  required  to  be  submitted  to  the  Appellate 
authority — that  is,  in  the  present  case,  the  Head  Assistant 
Magistrate,  under  the  Rule  of  the  High  Court,dated  17th  November 
1868,  which  is  still  in  force  under  Section  2  of  the  Code  of 
Criminal  Procedure. 


Proceedings,  5th  August  1873. 
1873.        TTPON  reading  certain  proceedings  of  the  Sessions  Court  of 
"^"^^        ^  Eumool  reviewing  (on  appeal)  the  proceedings  in  Register 

Case  No.  1  of  1873  on  the  file  of  the  2nd  Class  Magistnte  of 

£oilkoontla, 

The  High  Court  made  the  following 

RuLiMG  :— The  Sessions  Judge   lays  down  that  a  document 
The  fact  that  a  doonment    ^hich  has  not  been  stamped,  and  is 

IS^  "l^Ze-r^vlbT  S  not,  therefor,,  receivable  in  evidence 
evidence)  does  not  prevent  its  cannot  be  a  "  valuable  security,** 
being  a  ••  valnable  seonrity"        ...i..     ,.  •  i. «      . 

within  the  meaning  of  Section    wittun  the  meaning  of  Section  477 

477  of  the  Penal  Code.  ^^  ^^  p^^^i  ^ode. 

The  words  *'  purports  to  be"  in  the  section  make  the  law 
of  this  countxy  upon  this  matter  what  it  Las  in  a  long  succesnon 
of  cases  been  held  to  be  in  England.  The  cases  as  to  the  absence  of 
a  stamp  being  insufficient  to  deprlTe  the  document  of  its  character 
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of  a  yalaable  security  in  the  view  of  peaal  law  are  all  collected       1878. 
at  II,  Robs.  G.  and  M.  751,  ei  $eq  (see  East's  Pleas  of  the  Crown,     ^"'^^^^ 
p.  956.) 

In  the  present  case,  therefore,  the  grounds  upon  which  the 
prisoner  has  been  discharged  are  invalid  in  lawi  and  if  the  case 
was  dismissed  on  this  point  only,  the  order  of  the  Sub-Magistrate 
must  be  quashed  and  a  trial  ordered. 


Proceedings,  X^th  August  1873 . 

UPON  reading  the  proceedings  of  the  Sessions  Court  of  North        1S78. 
Arcot,  dated  the  26th  and  29th  July  1873,  reviewing  the    "^"^^  ^^' 
proceedings  held  by  the  Deputy  Magistrate  in  Calendar  Cases 
Nob.    149,  150  and   151  of  1873  on  the  file  of  the  Subordinate 
Magistrate  of  Foloor  Taluq, 

The  High  Court  made  the  following 

RuLiiio  : — In  these  and  in  some  other  cases   the  Sessions 

A  SessiooB  Judge   has  no    Judge  has    directed   the    Division 

5S^J!?e  ^"^cTl  hijri    Magistrate  to  cancel  his  proceedings 

oeedings  reviewing  the  cJen-  jeviewing  '  the  Calendars  of  Magis- 
dan  of  MagistnteB  Bubordioate  ° 

to  hixn.  trates  subordinate  to  him. 

It  appears  to  the  High  Court  that  such  action  on  the  part, 
of  the  Sessions  Judge  is  not  authorized  by  the  Code  of  Criminal 
Procedure.  Under  Section  297  of  the  Code  of  Criminal  Procedure 
no  Court  other  than  the  High  Court  can  alter  any  sentence  or 
order  of  a  Subordinate  Courts  except  as  provided  in  Sections  328 
and  398,  and  except  upon  appeal  by  the  parties  concerned.  Read- 
ing Sections  37,  40,  41  and  295  of  the  Code,  it  seems  clear  that 
the  Magistracy  are  subordinate  to  the  Sessions  Court  only  for 
the  purpose  of  reference  to  the  High  Court  in  oases  in  which 
revision  is  required.  The  duty  of  criticising  the  proceedings  of 
the  Subordinate  Magistracy  is  a  duty  devolving  on  the  Superior 
Magistracy  and  not  on  the  Sessions  Court. 

Proceedings^  5th  November  1873-. 

UPON  reading  a  letter  from  the  District  Magistrate  of  Salem        1873. 
referring  for  the  orders  of  the  High  Court,  under  Section 

396  of  the  Code  of  Criminal  Procedure,  the  proceedings  of  the 
Sessions  Court  \^e\d  in  the  Case  No.  49  of  1873,  on  the  file  of 
the  Assistant  Msgistrate  of  Salem,  as  contrary  to  law, 
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1873.  Tlie  Hi|^  Court  nade  tha  IbllowiDg 
'"        BuuHO : — ^In  this  oaae  a  complaiat  was  preferred  befcre  th« 


Assistant    Magistrate  against    two 

aainst  two    penons   of   an  under  Seetion  409   of   the   Penal 

409^^ S^^^%^S^^T  <^®-    The    Assistant    Magistrate 

enaoiiy  thev  wore  diachaiged  held  an  enqairy  and  discharged  the 
under  Sec.  215  of  the  Code  of  .  .     ^    ^ 

Criminal    Procedara.    enbao-  accused  under  Section  2  la  of  the 

^::SitS^<SSaSd:J  coda  of  Cnmin*!  Proceda™.    Sub- 


See.  296.  HM^  that  the  order    geqnently  the  Sessions  Court  on  a 

of  the  Seaaioni  Court  was  nUra  -%     »  a.i^      ^      j*         ji-^a^j 

^irtM^  perussl  of  the  proeeedings  directed 

their  committal  under  Section  296 
of  the  Code  of  Criminal  Procedure. 

The  Magistrate  is  dL  opinion  that  the  order  of  the  Sessions 
Court  was  vUra  inre$» 

In  that  opinion  the  High  Court  concur.  Section  296  read 
with  the  definition  of  '^Sessions  Case  "  in  Section  4  narrows  the 
power  to  direct  a  committal  to  cases  which  have  been  inTe»> 
tigated  as  a  preliminaij  to  committal.  The  order  to  oommit  was 
clearly  bad  in  law. 

It  is  unnecessaiy  however  to  interfere  further  for  the  Magis- 
trate used  the  option  whioh  belonged  to  him  and  chose  to 
commit. 


Prooesdiiigs,  6th  November  1873. 
1873.       TTPON  reading  a  letter  from  the  Acting  Sessions  Ju^   of 

^     Nellore  refiBrring  certain  proceedings  of  the  Acting    Head 

Assistant  Magistrate  of  Nellore,  as  contrary  to  laW| 

The  High  Court  made  the  following 

Ruling  : — In  this  case  the  Acting  Head  Assistant  Magis- 
trate   convicted    the    accused  of 

«J2d%'lllS5*tr^4':i    abetting  thegivingoffaheovidenoa 

false  evidence  in  a  judioial  ease     in  a  judicial  case  proceeding  before 

proceeding  before  himbelf.  ir«{(i     ,. 

that,  as  by  the  prooeedinm  of     mmsclf. 

24th   March  1873,  the  Magis- 

trate  conld  not  hftve  tried  the  On  the  authority  of  the  pro- 

KlSSutf^l^al^^f^    ceedmgB  dated  24th  March  1875. 

(a)  it  is  dear  that  the  Head  Assist- 

- — ' m * 

(fl)  Reported  VIT,  M.  H.  C.  R.  App.  XVH. 
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ant    MagiBtrate  oonld  not  have  tried  the  penon  ^ho  gave  false        1S73. ' 

evidence^  and  ife  appears  to  the  High  Conrfc  that  the  prohibition 1 

extends  eqnally  to  the  abettor. 

The  oonTtction  and  sentence  mnst  be  quashed  as  illegal. 


Proceedings,  7th  November  1873. 

UPON  the  question  from  the  Acting  District  Magistrate  of        1873. 
Triohinopoly,  whether  he  is  authorized,  on  the  application  — ^^^^  ^^ 
of  an  appellant's  Pleader,  to  set  aside  an  order  passed  under 
Section  278  of  the  Code  of   Criminal  Procedure,  rejecting  an 
Appeal,  on  the  ground  that  notice  of  the  day  fixed  for  the  hearing 
of  the  Appeal  did  not  reach  the  Pleader  in  time  for  him  to  appear, 

The  High  Court  made  the  following 

RuuNQ: — Section  278  of  the   Code  of  Criminal  Procedure 

requires  the  Appellate  Court  to  give 

When  a  Criminal  Appeal    a  reasonable  time  for  the  appearance 

has   been    Tejected   without    of  the  Appellant  or  his  Counsel  or 

hearing  the  Appellant  a  Plea-  .    ^^ 

der,  and  it  is  afterwards  proved     authorized  agent,  and  if  one  of  these 

i:t?*(;^f^^*'X^^'    "PPea".  to  »»earWm  before  rejecting 
excuse  has  been  made  for  the     the  Appeal.     Wheu  an  Appeal  has 

Sn'S'thH^^^SSSAt  ^'^  "J^otod  'iti'o"'  te'^ng  tho 
rehear  the  Ap^kl  on  its  merits.  Appellant's  Pleader,  and  it  is  after- 
wards proved  to  the  satisfaction  of 
the  Appellate  Court  that  an  adequate  excuse  has  been  made  for 
the  Pleader's  non-appearance,  it  is  open  to  the  Appellate  Court 
to  re-hear  the  Appeal  on  its  merits.  Such  a  power  should^ 
however,  be  sparingly  used. 


Appellate  5il>t. 

Proceedingtt,  \Oth  December  1873. 

UPON   reading  a  letter  from  the  Acting  District  Magistrate  of        1873. 
Salem  referring  for  the  orders  of  the  High  Court  four  sets  of  ^^^^^^^  ^Q- 
warrants  issued  under  Sections  S02  and  303  of  the  Code   of 
Criminal  Procedure  by  the  Acting  Head  Assistaut  Magistrate,  as 
contrary  to  law. 
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1873.  The  HigK  Court  made  the  following: 

Ruling  :— The  first  warrant  in  each  case  awards  a  term  of 

impriBonmenty    the    2nd     warrant 

Court    t^lJkn^    ^^  ^^^^^  ^  "rt*™  »°'»'^  of  ^^ 

November  18?1)  reported  at  to  be  inflicted  at  the  expiry  of  the 

VI,    M.H.  C.   R.,  Appendix  ^  ^.        .  .       j  Zu    *i,--^ 

ZXXVIII,  it  itill  applicable  term  of  impriionment,  and  the  third 

J^iSKd°„A'c^V  *^-    wamat  aw«-d.  a  teroi  of  imprison. 

iaent  to  take  effect  after  the  sen- 
tence  of  whipping  has  been  carried  out. 

The  questions  raised  are  whether  the  postponement  of  the 
whipping  to  the  end  of  the  first  term  of  imprisonment  is  legal, 
and  if  not  legal  whether  the  second  term  of  imprisonment,  which 
is  ordered  to  take  effect  after  the  whipping,  can  be  allowed  to. 
staud. 

In  the  Proceedings  of  the  High  Court  dated  13th  November 
1871,  reported  at  VI,  1£.H.  0.  R.,  Appendix  XXXVHI,  it  was  held 
that  a  sentence  of  whipping  could  not  be  postponed  beyond  the 
term  specified  in  Section  9  of  Act  VI  of  1864,  and  that  the  order 
dreciting  the  postponement  was  illegal.  That  ruling  is  still  ap« 
plicable  to  Section  3J0  of  the  Criminal  Procedure  Code.  The 
postponement  of  the  part  of  the  sentence  relating  to  imprison* 
ment  does  not  warrant  the  postponement  of  that  part  of  it  which 
inflicts  whipping  beyond  the  period  prescribed  by  the  Act.  The 
warrants  in  Calendar  Cases  Nos.  9  and  10  as  they  stand  are  bad 
in  law^  and  it  may  further  be  observed  that  the  warrants  ought 
to  embody  the  sentence  and  not  contain  a  note  in  the  shape  of 
a  Uemorandumaa  to.  the  period  of  inflicting  the  punishment.  The 
warrants  in  Calendar  No.  9  must  be  treated  as  nullities  and 
those  in  Calendiir  No*  10  must  be  amended  by  directing  the 

imprisonment  to  commence  after  the  expiration  ot  the  imprison* 
ment  in  Calendar  No.  8« 


Procsedings,  12th  December  1873^ 

1879.       Tl  ^OH  reading  a  letter  from  the  Magistrate  of  Malabar  referring 
Dtctmher  12.  U     for  the  orders  of  the  High  Court  certain  proceedings  of  the 
3rd  Class  Magistrate  of  Guddalur  as  contrary  to  law^ 
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The  Hieh  Court  made  the  following  1873. 

BuLiMQ : — In  this  case  the  complaiuant  was  a  caltiyator  in ' 

Wynaad  aod  the  defendant,  in  con^' 
Defendaoty  io  consideratioii       .,        .         «  ,  .  ^ 

ofanadTaDoeofmoneyreceived    sideration  of  an  adyance  of  Rupees 

'l^T^'^^i^^^^U^t    96  "^-ivod  from  complainant,  bound 

nntil  the   re-payinent  of  the    himself  to  work  for  the  complainant 

■um  adyanced.    For  breach  of  i.    «    v 

this  contract  complainant  pro-     until  the  re-pajment  oi  the  amount 

Alfxi'lft?/^^."!^^    ''«J~-«i-    For  b«ach  of  this  con- 
the   contract  wm  not  within    tract    the    complainant    proceeded 

against  the  defendant  under  the 
provisions  of  Act  XIII  of  1859,  and  the  drd  Class  Magistrate 
directed  him  to  perform  the  work  according  to  the  terms  of  his 
contract. 

The  District  Magistrate  refers  the  order  as  illegal  on  the 
ground  that  it  sanctions  a  epecies  of  slavery.  * 

It  appesrs  to  the  High  Court  that  the  contract  is  clearly  not 

within  the  Act*  A  construction  of  the  Act  must  not  be  adopted 

which  would  enforce  a  contract  in  the  yiolation  of  a  law  of  a 

more  stringent  nature.    The  order  of  the  3rd  Class  Magistrate 

must  be  qusshed  as  being  contrary  to  law. 


^tpUilt  Bin. 

Proceedings,  18th  December  1873. 

UPON  reading  a  letter  from  the  Acting  Magistrate  of  Trichino-        1873. 
poly  referring  certain  proceedings  of  the  3rd  Class  Magistrate ^ 

of  Knlitalei  as  contrary  to  law, 

The  High  Court  made  the  following 

BuLiKQ : — In  this  case  a  complaint  of  theft  of  cocoanuts 
A    complaint  of  theft   of    valued  at  1  anna  and  8  pies  was 

nr:Si'^^4*.'3'S°ciS5  ^^  ^  *te  3rd  Claa.  Magistrate. 

Ma^strate  who  retnnied  the  who  returned  the   petition  to  the 
petition  to   the    complainantt  i  •        x       -^^v  « 

yvith  an  endoriement  that  he  complainant  with   an  endorsement 

ehould  obtain  redreSB  from  the  ^^^  ^^   ^^^^^  ol^tain  redress  from 
Village  Magistrate.  Heldf  that 

the  procedure  of  the  Magis-  the  Village  Magistrate.    The  proce* 

totewasuDauthorizcd,  ^^^^^    ^^  ^^^   Magistrate  was  un- 

authorized.  A  complaint  having  heeu  made  io  him,  he  was 
bound  to  proceed  under  Section  144,  &c.  of  the  Code  of  Criminal 
Procedure,  and  dispose  of  the  complaint  according  to  law.  The  *  * 
fact  that  the  complaint  was  also  cognizable  by  the  head  of  the 
Tillage  did  not  affect  the  competency  of  the  Magistrate,  nor  could 
he  thus  decline  to  exercise  his  jurisdiction. 
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1873.  The  Acting  Distriot  Mogistrate's  order  that  complaints  of 

DeeenUHT  18.  ^^^  assaults  should  be  dismissed  by  Subordinate  Magistrates 
under  Section  147  of  the  Code  of  Criminal  Procedure  i?hen  it 
appeared  that  the  complaint  should  have  been  made  to  the  head 
of  the  village  is  beyond  his  authority.  If  the  provisions  of  the 
Court  Fees'  Act  1S70  (See  Sees.  18*19}  and  of  the  Eules  made 
under  the  Act  respecting  Process  Fees  are  found  insufficient  to 
induce  complainants  in  such  cases  t«  resort  to  the  head  of  the 
village  rather  than  to  the  ordinary  Criminal  Courts,  there  is  no 
legal  prohibition  against  their  making  complaint  to  the  Magis- 
trates. 


SppUaitSik  (a) 

Proceedings y  18th  December  1873. 

1873.      ^  1  TPOK  a  reference  by  the  Sessions  Judge  of  the  South  Malabar 
December  isr  [J     Dj^igi^^  ^f  certain  proceedings  of  the  Joint  Magistrate  of 
Cochin  as  contrary  to  law, 

A  majority  of  the  High  Court  made  the  following 

Ruling  : — In  this  case  tbe  Magistrate  of  Cochin,  a  Justice 

of  tbe  Peace,  has    convicted    and 
The  Magistrate  of  Cochin,  a 
Jusbioe  of  the  Peace  but  not  a     sentenced  a  merchant  seaman,  who  is 

^.°r5?^''?^*^?  ■"^®^*'  '^'"    a  European  British  subject,  for  the 
victed  and  seDtenoed  a  mer-  '^  . 

chant    seunan,    a    European     offence    of    wilful    disobedience    to 

SlStrf  dSot^U^Scftof r:  orders  under  Clanae  4,  Sec  83   of 

nnder  Clause  4,  Sec.  83  of  Act  Act  I  of  1859.     All  offences  under 

Iofld69.    JETeW,  by  a  majority  ^-       .    ^         ,  .  u  1.1      u 

of  the  High   Court,  that  by  the  Act  made   punishable  by  any 

of  1872)  the  Magistrate  had  no    xllj    before   a    Magistrate   or  any 
jurisdiction* 

person  exercising  the  powers  of  a 

Magistrate  (Sec.  112).    By  the  provisions  of  Act  XXII  of  1870, 

the  Magistrate  exercising  jurisdiction  over  such  offenders  must 

be  a  Justice  of  the  Peace.  By  Section  72  of  tho  Code  of  Criminal 

Procedure  (Act  X  of  1872)  it  is  enacted  that  no  Magistrate  or 

Justice  of  the  Peace  shall  have  jurisdiction  to  enquire  into  a 

complaint  or  try  a  chaxge  against  a  European  British  subject 

unless  he  is  himself  a  European  British  subject.    The  Magistrate 

of  Cochin  is  a  Justice  of  the  Peace,  but  he  is  not  a  European 

British  subject,  and  the  question  has  arisen  whether  he  now  has 

jiunsdiction  over  such  offenders. 


(a)  Holloway,  J.  dissented  from  this  ruling. 
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j  The  Mftgistrafte  deairly  had  thia  jwiacUeiion.  befoce  the       ^73, 

f  efiftetment  of  Act  X  of  1872.    Bat  the  Hig^  Court  is  of  <^imoa  I>^o^ber  18. 

that  the  jnrifldietion  orer  Enropeaa  BriliA  sabjeote  coDferred  hy 
the  preTions  law  on  Magistrates-  who  were  also-  Juelioes.  of  the 
Peace  has  been  changed  by  Section  72  of  this  Code,  It  is  true, 
that  by  the  2nd  Section  wherever  a  special  form  of  procedure  is 
prescribed  by  any  law  not  thereby  expressly  repealed,  it  shall  not 
be  deemed  to  have  been  impliedly  repealed  by  reason  of  its  being 
inconsistent  with  the  provisions  of  the  Code.  But  this  saving  of 
special  forma  of  procedure  oannot  operate  on  matters  which 
belong  not  to  procedure  but  to  j  arisdiction  and  the  constitution 
of  the  tribunals,  and  particularly  it  does  not  touch  the  special 
q^ualification  by  law  required  to  give  Magistrates  jurisdiction  over 
European  British  subjects.  This  special  qualification  is  not  to  be 
restricted  to  cases  in  which  the  proceedings  are  under  the  Code. 
By  the  old  law  a  Magistrate  who  was  also  a  Justice  of  the  Feaca 
had  this  jurisdiction.  By  the  new  htw  no  Magistrate  or  Justice 
has  it  unless  he  is  a  European  British  subject.  The  jurisdiction 
is,  therefore,  taken  from  those  who  formerly  possessed  it  and  i^ 
^ven  to  a  different  class  of  persona.  IHie  old  and  the  new  laws 
oannot  stand  together,  and  this  inconsistenoy  works,  a  repeal  of 
the  former.  The  saving  in,  the  2nd  Section  does  not  pirevent 
this.  The  Magistrate's  proceedings  were  without  jurisdiction  and 
the  conviction  and  sentence^will  be  quashed. 


^  Proeeedinga,  15th  Jvm  1374, 

UPON  the  question  from  the  Acting  District  Magistrate  of       1874* 
Bellary,  whether  a  Subordinate  Magistrate  (to  whom  a  case      ^^'^^  ^^- 
has  been  referred  by  his  Division  Magistrate)  can  refer  the  same 
to  his  Sheristadar  Subordinate  Magistrate, 
The  High  Court  made  the  following 

Ruling  : — ^In  this  case  the  Deputy  Magistrate,  acting  under 

Section  44  of  the  Code  of  Crimioal 
CrtS^I^trfnr*«SS»o    ProcedttM,  referred  »  complaint  of 

Authority  on  one  Subordinate  an  offence  punishable   under  Section 

Magistrate  to  refer  to  another  _  .^     ._      _       ,-,-  i.«^- 

Suboidiuate  Maoutrste  a  caoe  352  pf  the  Penal   Co^  and  24  of 

ntfeixed  tohim  l^r  di.po«d.  ^^  j  ^j  jgyi  ^^j^^  Tr^m^m  Act) 

to  the  Taluq  Magistrate  for  disposal.  That  officer  again  referred 
the  case  to  his  Sheristadar  in  his  (capacity  of  3rd  Glass  Magistrate, 
who  acquitted  the  accused. 


KiBRAS  HIGH  COtTRT  BT7LING8. 

1874.             The  High  Conrt  are  of  opinion  that  the  second  reference  to 
JwM  15.  ^  j^^  Sherifltadar  3rd  Class  Magistrate  was  illegal.  Section  44  of  the. 
Code  confers  no  authority  on  one  Subordinate  Magistrate  to  refer 
to  another  Subordinate  Magistrate  a  case  referred  to  him.  lot. 
disposal.  

Proceedings,  BOth  June  1874. 

1874.       TJPON  reading  a  letter  from  the  Actiitg  Distriqt  Magistrate  of 

"^^ vJ     Salem  referring,  under  Section  296  of  the  Code  of  Criminal 

Procedure^  certain  proceedings  of  the  2nd  Class  Magistrate  of 

Harur  as  contrary  to  law. 

The  High  Court  made  the  following 

BuLiNO : — In  this  case  the  SubordUia^  Magistrate  of  Harur 

permitted  the  withdrawal,  under  Sec- 
An  offence  under  Sec.  404  of  too    r^  -    •     ^  -n        j         ^j 

the  Penal  Code  is  not  one  of    tion  188   Criminal  Procedure  Code, 

Uie  class  of  offences  that  may      £      j^^^  q£  ^  offence  punishable 
Decompounded.  ^^^  *^ 

under  Section  404  of  the  Penal  Code. 

Tlie  District  Magistrate  refers  the  order  of  the  Subordinate. 

Magistrate  as  illegal  on  the  ground  that  an  offence  under  Seotioa 

404  of  the  Penal  Code  is  not  one  of  the  class  of  offences  falling 

within  the  exception  to  Section  214  of  the  Pen^l  Code.     The 

"High  Court  agree  with  the  District  Magistrate  in  the  opinion 

that  an  offence   under  Section  404  o{  the  Penal  Code  is  not  one 

of  the  class  of  offences  that  may  be  compounded.    The  dishonest 

intent  expressed  in  the  section  is  a  necessary  ingredient  of  the 

offence  and  even  on  the  assumption   that  all  compromises  not 

forming  grounds  t>f  punishment  are  now  legal,  the  offence  charged 
is  not  one  in  which  compromise  is  peiznis8})ble. 


Proceedings^  10th  August  1874. 

1874.  This  day  the  High  Co^rt  made  the  following 

■ — ^^^^ — ^  Obdkb  : — ^The  High  Court  observe  that  the  disposal  of  appli- 

cations  under  Section  4  of  Act  IXIII 
In    all   applications    tinder  . 

Section  4  of  Act  XXIII  of  1861     of  1861    in  suits,  brought  upon  a 

in  snite  bronght  upon  a  bond    y^^  ^^  ^^Yiet  document  is  fi^quently 

or  ouier  document,   the  place 

at  which  the  document  was    delayed  by  the  necessity  of  a  refer* 

jaew^d  must  be  distinctiy    en  ce  as  to  the  place  at  which  the  bond 

or  document  sued  on  was  executed. 
To  obriate  this  delay  in  future,  the  High  Court  direct  that 
in  all  such  applications  the  place  at  which  the  document  was 
executed  be  distinctly  stated. 
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Proceediriga,  8th  January,  1873. 

UPON  reading  a  letter  from  the  SeBsions  Judge  of  Ohingleput        ^^7^* 
.  referring,  under  Section  434  of  the  old  Code  of  Criminal  ^^^ 

Procedure,  the  proceedings  of  the  Assistant  Magistrate  of 
Ghingleput  In  case  No.  68  of  1872,  in  which  certain  villagers 
were  accused  of  having  committed  a  serious  riot  in  order  to  stop 
a  procession  which  they  disapproved  of  and  believed  had  been 
rendered  illegal  as  contrary  to  law,  the  High  Court  made  the 
following  observations. 

HoLiiOWAT,  J : — In  this  case  there  is  a  very  serious  riot. 

The  rioters  have  been  acquitted  by 
In  »  case  of  a  very  serioiw    the  Assistant  Magistrate,  because  he 

riot,  the  rioters  were  acquitted  o  »  •«« 

by  the  Magistrate  because  he     thinks     that     they     might     have 

^"Ll^L  "Tir^    tl'O'^t  t»«^t  their  act  was  jaatified 

because    the  procession    was     because  the  procession  was  illegal 

illegal  by    virtue     of     some     ,        .  «  . 

orders,  which  did  not  appear,     by  virtue  of  some  orders,  which  do 

:idl r^int^^fuT  **■  "°*  *PP««.  ^hiol*  ">»y  have  been 

Hdd,  that  the  thinking  a  efficacious  in  point  of  law.     In  the 

thing  legal  which  is   not  so,  g,^.      -  ^,       .,^ .  ,  . 

can  be  no  defence  to  a  man  ^^^^t   place,    the    thmkmg  a   thing 

Sat  l^^^L  ~J%ride"ci    *^S^1  ^^'^^  ^  ^<^t  «<>  «  ^^  can  be 
that  the  procession  was  iUe-     no  defence  to  a  man  who  violates  a 

^^^^^  to%^:    ™le  of  law.    In  the  second,  there  is 

the   aid    of    the    tribunals    not  a  particle  of  evidence    that  it 

charged  with  the  enioroement 

of  the  law.  was  illegal,  and  in  the  third,  if  it  were 

so,  the  accufeied  were  bound  to 
invoke  the  aid  of  the  tribunals  charged  with  the  enforcement  of 
the  law  and  not  to  undertake  by  riot  and  afifray  to  enforce  it 
themselves.  In  Byde  v,  Qraham,  1  H.  &  C.  Pollock,  C.  B., 
remarks  the  natural  tendency  of  the  law  of  all  civilized  States  is  ta 
restrict  within  constantly  narrowing  limits  the  right  of  self  help, 
and  it  is  certain  that  no  other  principle  can  be  safely  applied  to 
a  country  abounding  in  sects  inflamed  with  the  bitterness 
engendered  by  small  theological  or  ceremonial  differences.  It  must 
be  remembered  too,  that  the  Chief  Baron  is  here  speaking  of  the 
right  of  self-defence  as  to  civil  wrongs.  In  the  domain  of  penal 
lawy  that  right  can  extend  to  no  cases  not  e^ressly  defined  by 
the  law  itself*  The  fact,  therefore,  of  the  illegality  of  the  act  of 
the  opponent  of  the  accused  is  wholly  indifferent^  unless  it  brings 
itself  within  the  category  of  those  in  which  self  defence  is  per^ 
mitted.    If  therefore  the  act  were  illegal  it  would  Ibe  no  defeacd 
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> 
whatever  to  the  aocnsed.    Here,  however,  there  is  no  pretence 

that  the  rioters  were  defending  themselves  against  any  thing  but 
a  shock  to  theit  prejudices,  and  the  right  of  self  help  clearly  did 
not  come  at  all  in  question.  If  the  act  was  a  wrong  the  right 
of  remedying  it  was  not  m  them.  Anything  more  dangerous 
than  the  doctrine  of  the  Assistant  Magistrate  can  hardly  be 
imagined.  A  steady  application  of  it  would  speedUy  deluge  the 
country  with  blood.  The  order  of  acquittal  must  be  reversed  as 
bad  in  law  and  a  new  trial  held  before  the  District  Magistrate. 

Innbs,  J. : — The  assembly  was  unlawful  because  its  object 
was  to  enforce  a  supposed  right  by  a  show  of  criminal  force.  In 
pursuance  of  the  common  object,  force  was  used,  and  a  serious 
riot  took  phice.  The  order  should  be  reversed  and  a  new 
trial  held. 


Proceedings,  6th  November  1874>. 

UPON  reading  a  letter  from  the  Acting  Judge  of  the  Court  of 
Small  Causes  at  Madura,  referring  certain  questions  regard- 
ing the  admissibility  in  evidence  of  a  certain  document  for  the 
decision  of  the  High  Court. 

The  High  Court  made  the  following 
BuuNQ  : — ^In  the  case  submitted  a  bond  written  partly  oik 

one  and  partly  on  another  stamp 
paper — the  two  aggregating  theproper 
stamp  leviable — was  tendered  in 
evidence  without  the  certificate  from 
the  Collector  or  stamp  vendor  as 
required  by  Section  49  of  the  General 
Stamp  Act. 

The  Judge  of  the  Small  Cause 

Court,  having  decided  that  the  bond 

was  admissible  in  evidence   and  that 

HO  penalty    was    leviable    thereon 

under  Section  20  of  the  Act,  requests 

a  ruUng  of  the  High  Court  as  to  the  correctness  of  his  decision. 

The  High  Court  are  of  opinion  that  there  was  a  deficiency 

in  the  stamp  on  the  bond  and  therefore  a  liability  to  the  penalty. 

The  deficiency  must  be  held  to  be  equivalent  to  the  differ- 

ence  between  the  value  of  the  stamp  on  one  of  the  papers  and 


A  bond  written  partly  on 
one  and.pwtly  on  another 
stamp  paper,  the  two  aggre- 
gating tae  proper  stamp  levi- 
able, was  tendered  in  endenoe 
without  the  certificate  re- 
quired by  Seetion  49  of  the 
General  Stamp  Act. 

Held,  that  there  was  a 
deficiency  in  the  stamp  on 
the  bond    and  therefore    a 


liabiUtv  to  the  penalty.  That 
the  denciency  must  be  held 
to  be  equivalent  to  the  differ- 


ence between  the  value  of  the 
stamp  on  one  of  the  papers 
and  toe  whole  value  charge- 
able. 
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the  whole  value  chargeable.    In   the  ease  stated  the  effect  of        '874. 

Section  60  was  to  require  that  the  stamp  on  one  of  the  papers   

should  be  of  the  fall  value.  Each  of  the  two  papers  used  with* 
out  the  ground  of  excase  was  therefore  deficient  by  one  half  of 
the  sum  leviable. 

The  bond  should  therefore  have  been  admitted  in  evidence 
after  payment  of  the  penalties  prescribed  by  Section  20  and  not 
otherwise. 


Proceedings,  lltk  November  1874. 

UPON  reading  a  letter,  dated  the  12th  August  1874,  from  the  ^^^^^  u. 
Acting  Sessions  Judge  of  Madura,  the  High  Court   made 

the  following 

BuLiNG : — ^In  the  above  letter  the  Sessions  Judge,  referring 

^  X.       •     •!   .XI..        to  certain  instructions  issued  by  him 

The  practice  of  admittiDg  *' 

priyate  Vakils  to  defend  par-    to  the  Magistracy  in  his  Court's  Pro- 

auLS:  ""ut  ^«^    oeedings,  dated  24th  June  1 874,  re- 

viS^the  Magistrate  to  hear     quests  a  ruling  of  the  High  Court  on 

^  the  question  whether  private  Vakils 

x»n  be  admitted  to  defend  parties  in  criminal  trials  before  the 

Magbtracy. 

The  High  Court  are  of  opinion  that  the  practice  of  admitting 
private  Vakils  to  defend  parties  in  Criminal  Courts  is  not  illegal* 
Section  186  of  the  Criminal  Procedure  Code  leaves  it  to  the 
discretion  of  the  Magistrate  to  hear  such  agents  or  not. 


Proceedings,  llth  November  1874. 

UPON  reading  certain  letters   from  the  Sessions  Judge  of         1874. 
Counbatore  referring,  under  Section  296  of  the  Code  of  ^^'^^^"'^  ^^* 
Criminal  Procedure,  the  Proceedings  of  the  Joint  Magistrate   in 
maintenance  Cases  Nos.  3,  5  and  6  of  1870,  as  contrary  to  law. 

The  High  Court  made  the  following 

fiuLiNG :— In  these  cases  the  Joint  Magistrate  ref  osed,  on  the 

Thew  is  nothing   in  the    ground  that  the  amendment  in  para, 
emended     Section     of     the     3  of  Section   536    of  the   Criminal 

?3SS  (Section  636  of  Act  X  Procedure  Code  rendered  the  legality 

of  1872)  to  render  the  leiry  of  ^f^he   procedure    doubtful,    to  lew 

accnmnlated  arrears  of  main-  T      j                           »              j 

tenance  by  a  single  warranto  accumulated  arrears  of  maintenance 

*^®^  allowance  by  a  single  warrant. 
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1874.  xhe  High  Court  in  their  Prooeediogs,  dated  19th  April  1871, 
"  ruled  with  reference  to  Section  316  of  the  late  Criminal  Pro- 
cedure Code  (Act  XXV  of  1861)  that  the  levy  of  accumulated 
arrears  of  maintenance  by  a  single  warrant  was  not  illegal,  and 
they  can  see  nothing  in  the  amended  section  of  the  present  Code 
(Section  536  of  Act  X  of  1872)  to  lead  them  to  doubt  the  appli- 
cability of  that  decision  to  the  existing  law.  The  only  difference 
between  the  old  and  new  Sections  (Section  316  of  Act  XXY  of 
1861  and  Section  536  of  Act  X  of  1872)  is  that  under  the  former 
the  Magistrate  could  only  do  one  of  two  things,  viz.,  levy  the 
amoimt  due  or  order  the  de&ulter  to  be  imprisoned  for  a  period 
not  exceeding  one  month.  Under  the  latter  he  may  do  both,  viz., 
levy  the  amount  due  and  order  the  defaulter  to  be  imprisoned 
for  a  term  not  exceeding  one  month  for  each  month's  allowance 
remaining  unpaid.  The  words  "  not  exceeding  one  month  for 
each  month's  allowance  remaining  unpaid"  ^seem  to  contemplate 
the  very  case  of  arrears  of  more  than  one  month.  Were  it 
otherwise  the  scale  would  be  unnecessary.  The  order  must  be 
set  aside  and  the  Joint  Magistrate  directed  to  give  effect  to  the 
fnterpretation  of  the  law  now  laid  down. 
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ProceedingSj  12th  November  1874. 

UPON  reading  several  letters  from  the  Acting  Sessions  Judge   v^^Itl  ^o 
of  Goimbatore,  referring  the  Proceedings  of  the  Northern  — — 
Division  Deputy  Magistrate  in  certain  oases  as  contrary  to  law. 

The  High  Court  made  the  following 

KuLiNG: — ^In  these  cases  the   defendants  were  convicted 
Defendants  were  conTicted    ^nder  Section  430  of  the  Penal  Code 

of  committing  mischief  nnder     Qf  committing   mischief  by    dimin- 
the   following  drcnmstances.  °  ^       .       - 

Daring  ceitam  seMons  of  the     ishmg  the   supply   of  water  for  agn- 

year     they    receiv^  ,  water  cultural  purposes  and  were  sentenced 

through  ft  oertftm  aliuoe  for  ^     "^ 

the  irrigation  of  their  lands,  to   pay  fines  of    varying   amounts 

At   anouier  season  the  sluice  .,•    .     j^    ,,.      m      .    .  « 

was    closed  and   the  water  commutable  m  default  to  short  terms 

aUowed  to  flow  to  the  lands    of  rigorous  imprisonment, 
of    other   cnltivators.     This  °  ^ 

uTangement  was  prescribed  ^he    facts    are    stated    as   fol- 

by  the  Revenne  Authontiesy 

and  the  defendants  violated  it  lows  : — 

by  opening  their  sluioe  during 

the  season  prescribed  for  the  During  certain  seasons  of  the 

irrigation  of  the  lands  of  the  ^i.       j  i.     j     x --^   »«4.^. 

other  cnWdvators.    HM,  by    7^^  ^^^   defendants  receive  water 

the  High  COTit,  that  the  con-    through  a  certam  sluice  for  tbe  irri- 

viction  could  not  be  sustained. 

That  there  had  been  no  des-    gatiOn  of  their   lands.     At   another 

^"^n  1  ^ran,°"^  «««<»^  the  sluice   leading  to  defen- 

utiiity  of  property  by  defend-  dants'  lands  is  sealed    up    and  the 
ants  within  the  definition  in  .  -.,        ,  i»ii        jx 

Section    426    of  the  Penal  ^**®'  ^^  *^«  channel  is  allowed  to 

^^ode.  flow  to  the  lands  of  other  cultivators. 

This  arrangement  for  the  distribution  of  the  water  is  prescribed 
by  the  Bevenue  AuthoritieSi  and  defendants,  having  acted  in 
violation  of  the  arrangement  and  opened  the  sluice  during  the 
season  prescribed  for  the  irrigation  of  the  lands  of  the  o|;her 
cultivators,  h^ve  been  convicted  of  mischief  under  ^eqtion  4d0  of 
the  Penal  Code. 

The  High  Court  are  of  opinion  that  the  conviction  under 
Section  430  of  the  Penal  Code  cannot  be  sustained.  There  haef 
been  no  destruction  of  property  or  diminution  in  the  value  or 
utility  of  property  by  defendants  within  the  definition  in  Section 
425  of  the  Penal  Code. 

The  destruction  or  diminution  in  the  value  of  crops  or  lands 
of  others  may  be  a  probable  result  of  the  defendants'  act,  but  it  is 
not  the  act  itself. 

The  conviction  must  be  (juashedi  and  the  fiues^  if  levied^ 
refunded* 
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Proceedings,  iZrd  November  1874 . 

Na^mhtr  23    TT^®^  reading  a  letter  from  the  Sessions  Judge  of  South  Arcot, 

^     referring  the  oonunittnent  by  the  Acting  Joint  Magistrate 
of  South  Aroot  in  Session  Case  No.  92  of  1874,  as  contrary  to  law. 

The  High  Court  made  the  following 

BuLiNa ; — In  this  case  the  Joint  ICagistrate,  after  ex- 
amining four  witnesses  for  the  pro- 

ui^^'^i^^^^r^^    secution,     discharged    the    accused 

prosecntiony    diflcharged  the  under  Section  195.  Chapter  XV  of 
aoffiig^  under   Seotion   195»  _ 

Chapter  XV  of  the  Crimiiuil  the  Criminal  Procedure  Code. 
Procedure       Code.       Bubse- 

rttiLTwirrSMf^SS:  Subaequentiyonbooomingawaie 

present,  the  Magistrate  can-  that    there    was    a    fifth     witness 
celled  hifl  order  of   dischaarge,  ^  ^.i.     r  •  x  t#     •  x     i.^  ^ii 

took  further  evid^c^imd  present,  the  Jomt  Magistrate  cancell- 

SriSt^O^aiH^^       ed  his  order  of  discharge.took  further 

HMf  that  the   oommitment    evidence  and  committed  the  accused 
vraa  fltood 

^     '  for  trial  to  the  Court  of  Session. 

Objection  having  been  taken  before  the  Sessions  Court  to 
the  commitment,  the  Session  Judge  submits  the  case  for  the 
orders  of  the  High  Court  with  reference  to  explanation  1.  Section 
197  of  the  Criminal  Procedure  Code. 

The  High  Court  observe  that  in  the  crucial  case  of  a  conmiit- 
ment  by  a  Magistrate  without  jurisdiction^  the  commitment  is 
not  to  be  quashed  unless  the  accused  has  been  prejudiced.  In 
the  present  case  there  is  no  question  as  to  the  jurisdiction  of  the 
Magistrate  to  commit  and  there  is  nothing  to  show  that  the 
accused  has  been  prejudiced.  The  commitment  will  therefore 
stand  good. 


Proceedings,  i^rd  November  1874. 

1874«        TTPON  reading  a  letter  from  the  Magistrate  of  BeUary, 
Newmbtr  28.    U 

The  High  Court  made  the  following 

RuLiKQ  :^In  the  letter  above  recorded  the  District  Magif« 
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trate  inquires  whether  an   Advocate  1874. 

No   Advocate  or  Attorney     or    Attoru^y   of   the  High  Court,  or  ^'^^^  ^' 
of  tlie  High  Courty  or  autho-  i      .      i        ,      ,  .  . 

rised    Pleader,  appearing  in  authorised     jjleader,     appearing    in 

u^dTslcUoniS^'Sf"'*;  defence  of  an  accused  person,  under 

Criminal      Procedure     Code  Bection   186   of  the  Criminal  Proce- 

should  be  required  to   file    a  ^          n  j      •             •     j  i.    ci             i 

vakalatnamah.  ^^^^  Code,  is  required  to  file  a  vaka- 

latnamah. 

The  High  Conrt  are  of  opinion  that  no    vakalatnamah  is  in 
such  case  requisite. 

Proceedings,  2Sth  October  1874. 

UPON   reading   a  letter  from   the  Sessions  Judge  of  South 
Malabar,  referring  certain  Proceedings  of  the  Acting  Head    QfJ^  *2R. 
Assistant  Magistrate  of  Malabar  in  Case  No.  29  ofl874ja8 
contrary  to  law. 

The  High  Court  made  the  follo^-ing 

BuuNG : — In    this  case  the   defendant  escaped  fin)m    the 

custody  in  which  he  was  detained  for 
Defendant,   being  detained     .,  i.     .   .  .       « 

in  custody  for  the  purpose  of    the   purpose  of  giving  security  for 

giving   security     for    good    ^^^^  behaviour  under  Section  505  (a) 
behaviour,  escaped  from  that     ^  ^  ' 

custody.    Heldf  that  he  had    of  the  Criminal  Procedure  Code. 

not     committed     an    offence 

under    Section    224  of  the  For  this  escape  defendant  was 

Fenal  Code. 

tried  and  convicted  of  au    offence 

punishable  under  Section  22i  of  the  Penal  Code* 

The  High  Court   are  of  opinion  that  the  conviction  imder 

Section  224  [h)  of  the  Penal  Code  is  illegal. 


( a)  Section  503  of  the  Criminal  Procedure  Code  is  as  follows  : — 
<<  WLeaever  it  appears  to  Euch  Magistrate,  from  the  evidence  as  to 
general  character  adduced  before  him,  tliat  any  person  is  by  repute  a 
robber,  house-breaker  or  tiiitf,  or  a  receiver  of  slolen  properly,  knoning 
the  same  to  have  been  stolen,  or  of  notoriously  bad  livelihood,  or  is  a 
dangerous  character,  such  Magistrate  majr  require  similar  security  (to 
that  in  /Section  504)  for  the  good  behaviour  of  such  person  for  a  period 
not  exceeding  one  year.*' 

(b)  Section  22*  of  the  Indian  Penal  Code  is  as  follows  :— •'  Who- 
ever intentionally  offers  any  resistance  or  illegal  obstruction  to  the  lawful 
apprehension  of  liimself  for  any  offence  with  which  he  is  charged  or  of 
which  he  has  been  convicted,  or  escapes  or  attempts  to  escape  from  any 
custody  in  which  he  is  lawfully  detained  for  any  such  offence,  shall  be 
punished  with  iix)prisonment  of  either  description  for  a  term  which  may 
extend  to  two  years,  or  with  fine,  or  with  hoih.— Explanation. ^The 
punishment  in  this  scctii^n  is  in  addition  to  the  punishment  for  wliijh  tiie 
person  to  be  apprrhendcd  or  detained  in  custody  was  liable  for  the  QlTence 
with  irhich  Le  wa?  charged,  or  of  \\hich  he  was  conYiclcd.'; 
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1^74.  The  defendant  was  lawfallv  detained  in  cnatody,  bat  not  for 

O^^^Ur^^  an  offence. 

The  conviction  and  sentence  most  be  quashed. 


Proceedings^  6th  Kovemher  1874. 

1874.         TTPON  reading  a  letter  from  the  Acting  Sessions  Judge  of  tho 
^^      Madura  Diyision, 

The  High  Court  made  the  following 

Ruling  : — ^In  the  above  letter  the  Sessions  Judge  refers  for 

T        •   .    1  the  decision  of  the  High  Court  the 

In  cnmuuu   eaies  »  com-  ^ 

plaiuant  cannot  cUiniy  as  of    question   whether,    under    Sections 

dfi^-iiJ^a^p^m'^:;    279(a)  and  280(6)  of  the     Criminal 

w,  in  each  caiie»  in  the  discre-     Procedure  Code,  a  complainant  can 
tion  of  the  Court.  _ 

be  heard  as  a    respondent  in   the 

Appellate  Court. 

The  High  Court  are  of  opinion  that  a  complainant  cannot 
claim  as  of  right  to  be  heard  in  appeal  The  matter  is  one 
which  may  be  left  in  each  case  to  the  discretion  of  the  Court. 


(a)  Section  279:— <<If  the  Appellate  Court  decide  to  hear  the 
appeal,  it  shall  cause  notice  to  be  given  to  the  appellant,  and,  if  the 
appeal  be  to  the  Session  or  High  Court,  shiil  also  give  notice  to  the 
Magistrate  of  the  District,  who  shall  inform,  if  necessary,  the  Public 
Prosecutor,  Government  Pleader,  or  other  officer  empolWered  in  that 
behalf,  of  the  day  on  which  such  appeal  will  be  heard?" 

(6)  Section  2S0  :— «  The  Appellate  Court,  after  perusing  the  Pro- 
ceedings of  the  Lower  Court,  and  after  hearing  the  appellant,  his  Counsel 
or  Agent,  if  they  appear,  and  the  Public  Prosecutor,  Qofcmment  Pleader 
or  other  officer  empowered  by  GoYemment  or  by  the  Magistrate  of  the 
District  in  that  behalf,  if  he  appears,  may  alter  or  reverse  the  finding  and 
sentence,  or  order  of  such  Court,  and  may,  if  it  see  reason  to  do  ao, 
enhance  any  punishment  that  has  been  awarded. 

Provided  that  if  the  appeal  is  from  the  sentence  of  a  Magistrate  of 
any  class,  the  Appellate  Court  shall  not  infiict  a  greater  punishment  than 
might  have  been  inflicted  by  a  Magistrate  of  the  1st  Class." 
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Proceedings^  iOth  November  187-1. 

UPON  reading  a  letter  from   the  Acting    Sessions  Judge  of        187*. 
Madura  referring  the  Proceedings  of  the  Joint  Magistrate  in  '- — ■* 

Miscellaneous  Proceeding  No.  6  of  1874,  as  contrary  to  law, 

The  High  Court  mado  the  following 

BuLiNO : — In  this  case  the  Defendant  ia  a  Magisterial  Pro- 

wi,Pr«^«f««^i.nf  w*«««m      ccedingunder   Chapter   XLI   (a)   of 
WAere  deienaant  was  stun- 

moned   to    ap[>ear  before   a     the   Criminal    Proccduie    Code    was 
Magistrate  on  a  certain  date,  ,      .  ,    .  ., 

but  the   summons   did   not     summoned     to      appear    before    the 

specify  the  place  of  appear-     Magistrate  on  a  certain  date.    Y)efen- 
ance.    Held,  that  the  Magia-      ,        ,      .       *.  m  j   x  xi 

trate  oqght    not    to    have     dant  having  failed  to  appear  on   the 

passed   an  ex  parte   order  in     ^jate  fixed,  the  Magistrate  disposed  of 

defendant's  absence,  as  there       i. 

was  no  failure  to  appear  be-     the  case  ex  parte, 

cause  no  place  was  specified 

at  which  the  petitioner  was  Application    was     subsequently 

appear.  made  to  the  Magistrate  to  cancel  the 

ex  parte  order  on  the  ground^  among  others^  that  the  summons  did 
not  specify  the  place  of  appearance. 

The  Magistrate  was  of  opinion  that  he  had  no  power  to  set 
aside  his  own  ex  parte  order,and  that  Petitioner's  objection  regard* 
ing  the  non-insertion  in  the  summons  of  the  place  of  appearance 
was  futile,  inasmuch  as  the  form  of  summons  prescribed  by 
authority  is  sQent  as  to  the  place  of  attendance. 

The  High  Court  are  of  opinion  that  the  objection  urged  by 
the  Petitioner  was  a  valid  one  and  should  have  been  allowed. 
There  was  no  failure  to  appear,  because  no  place  was  specified  at 
which  Petitioner  was  to  appear. 

The  ex  parte  order  must  be  set  aside.  The  Joint  Magistrate 
will  proceed  to  hear  and  dispose  of  the  case  in  the  proper  manner. 


Proceedings,  5th  January  1873* 

UPON  reading  a  letter  from  the  Magistrate  of  Bellary,  referring,         ^^^g 
at  the  instance  of  the  Head  Assistant  Magistrate,  the  Proceed-    January  5. 
Ings  of  the  3rd  Class  Magistrate  of  the  Taluk  of  Madaksirah  in 
case  No.  240  of  1874,  as  contrary  to  law, 

« 

(a)    Chapter  XU— ^  Of  the  maintenance  of  wrvea  and  families.'^ 
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1875.  Tho  High  Court  made  the  following 

January  5.  * 

'  RuuNG  : — The  defendant  in  this  case  was  convicted  and 

punished  for  disobeying  an  order  of  a 

arS'^^1fenda^^**or''°i  pnblio  servant  requiring  his  atten- 
varraut  and    asked  him  to    ^ance  at  a  certain  time  and  place,  an 

follow  him.     Defeadant  pro-  .  ■    ,i  ^      o     i.*       -i^a 

miaed  to  do  so,  went  into  hi3'«  offence  punishable  under  bection  1/4 

te„gTt«rtuaaT.t^j!    of  th*  Penal  Code. 

od.     Held  that  a  oonvictioii  , 

under  Section    174  of  the  The  ciitjumstances  are  that  com- 

PcnalCodowaaillegaL  piaiaant,  a  Batta  Peon  on  the  esto- 

Wishment  of  a  District  Munsifs  Court,  was  entrusted  with  a 
warra»t  for  the  arrest  of  the  defendant,  who  had  failed  to  pay  the 
amount  of  his  judgment  debt.  Complainant  found  the  defendant 
in  bis  villagCi  and,  after  shewing  his  warrant,  he  asked  the  defen- 
daut  to  follow  him,  defendant  promised  to  do  so,  went  into  his 
house  on  the  pretext  of  fetching  a  turban  and  absconded. 

The  High  Court  are  of  opinion  that  the  conviction  is  illegal. 
The  escape,  if  there  was  one,  was  not  an  oflfence  punishable  under 
Section  Hi  of  the  Fenal  Code. 

The  conviction  must  bo  set  aside  and  the  fine,  if  levied,  re- 
funded. 


■• 


